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No.  8706. 

Terrell  bt  al,  v.  Butterpield,  Executor.  \m  ggs 

8uPEBiOB  CoiTBT  OF  Masiok  Coumtt. — Oenerol  Term, — AjypeUaie  Jurisdio- 
turn. — PBtiium  for  BdiMring, — The  general  term  of  the  Superior  Court 
of  Marion  countv  is  a  court  of  appellate  jurisdiction,  and,  as  such,  it 
mar  entertain  and  consider  a  petition  or  motion  for  a  rehearing,  filed 
during  the  term  at  which  the  cause  was  decided,  and,  during  that  or  any 
subsequent  term,  it  may  sustain  or  overrule  such  petition  or  motion,  and 
may  grant  or  refuse  such  rehearing. 

SA.ME. — Opinion  of  Oeneral  Term, — Appeal  to  Supreme  Court, — Query, — Will 
the  opinion  of  the  general  term,  on  an  appeal  therefrom  to  the  Supreme 
Court,  constitute  a  proper  part  of  the  record,  unless  it  is  made  so  either 
by  an  order  of  the  general  term  or  by  a  bill  of  exceptions  ? 

Pleading. — Common  La^  Counts. — Demuirerfor  Want  of  Fads, — Special  De- 
murrer. — Motion, — The  commoft  law  count  for  money  had  and  received, 
wherever  it  is  applicable,  is  sufficient  to  withstand  a  general  demurrer 
for  the  want  of  sufficient  facts.  Under  the  code,  special  demurrers  are 
unknown ;  but,  as  a  general  rule,  motions  to  make  pleadings  more  cer- 
tain and  specific  now  reach  objections  which  could  only  be  taken  advan- 
tage of  under  the  common  law  by  special  demurrers. 

Principal  and  Agent.  — Demand,  —  Wrongful  Conversion,  —  Etfidenee,  — 
Where  the  money  of  the  principal,  with  his  knowledge  and  consent,  or 
by  his  direction,  is  paid  to  another  person  as  his  agent,  the  former  can 
not,  as  a  general  rule,  maintain  an  action  against  the  latter  for  the  re- 


2  SUPREME  COURT  OF  INDIANA, 

I  n-Trii  II  I  III  III-  iiwii  I    I  ■■■■■!■      ■    II  I      -    I        ■  ir r— I — ' r     i     ■    t 

Terrell  et  aL  v.  Butterfield,  Executor. 

covery  of  such  money  until  demand  therefor  has  been  made;  but,  if  the 
evidence  show  a  wrongful  conversion  of  the  money  by  the  agent,  or  by 
him  and  another,  proof  of  such  prior  demand  is  unnecessary. 

Joint  Conversion. — Joint  lAabilUy, — Evidence, — Where  the  evidence  show* 
the  wrongful  conversion  of  money  or  property  by  two  or  more  persons, 
with  knowledge  of  the  facts,  they  will  be  jointly  liable  to  the  owner 
thereof  for  such  conversion. 

Testimony  of  Co-defendant. — InsAnustum  of  Oourt, — Where  one  of  two  de- 
fendants is  permitted  to  testify  solely  as  a  witness  for  his  co-defendant,, 
there  is  no  error  in  an  instruction  of  the  court  directing  the  jury  that 
they  must  not  consider  such  testimony  in  determining  the  question  of 
the  joint  liability  of  both  defendants. 

From  the  Superior  Court  of  Marion  county. 

W.  MorroiCy  R,  Hill  and  W.  H.  Mariz,  for  appellants. 
8.  Glaypool  and  W.  A,  Keicham,  for  appellee. 

HoWK,  C.  J.— On  the  24th  of  October,  1873,  this  suit  wa<^ 
commenced  by  the  appellee,  John  W.  Butterfield,  executor  of 
the  last  will  of  John  A.  Coburn,  deceased,  a*  plaintiff,  against 
Thomas  B.  McCarty  and  the  appellant  William  H.  H.  Ter- 
rell, as  defendants.  The  object  of  the  suit  was  to  recover 
from  the  defendants  the  sum  of  $10,000,  with  interest  thereon 
since  the  1st  day  of  March,  1870,  as  so  much  money  had  and 
received  by  them,  as  the  appellee  averred,  from  Nathan  Kim- 
ball, treasurer  of  State,  for  the  State  of  Indiana,  for  the  use 
of  John  A.  Coburn,  appellee's  testator,  in  accordance  with 
and  by  virtue  of  the  specific  appropriation  act,  for  the  year 
1869.  Afterwards,  on  the  13th  day  of  October,  1875,  the 
death  of  the  defendant  Thomas  B.  McCarty  was  suggested  to 
the  court,  and  the  appellant  Lavina  C.  McCarty,  executrix 
of  the  last  will  of  such  decedent,  was  made  a  party  defend- 
ant in  his  stead. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  gen- 
eral verdict  was  returned  for  the  appellee,  in  the  sum  of  $4,- 
439.75,  for  which  sum  judgment  was  rendered  at  special  term, 
in  the  ordinary  form,  in  appellee's  favor  and  against  the  ap- 
pellant Terrell,  and  the  same  sum  was  allowed  in  favor  of 
the  appellee  and  against  the  estate  of  Thomas  B.  McCarty, 
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deceased,  io  the  hands  of  his  executrix,  Lavina  C.  McCarty, 
to  be  administered.  On  appeal,  the  judgment  and  allowance 
were  each  affirmed  hy  the  court  in  general  term.  From  the 
general  term,  Terrell  and  Mrs.  McCarty  have  appealed  to 
this  court,  and,  by  proper  assignments  of  error  here,  each  of 
them  has  brought  before  this  court  the  errors  assigned  by  him 
or  her  respectively,  in  the  general  term. 

In  their  brief  of  this  cause,  the  appellants'  counsel  say : 
"  The  first  question,  we  desire  to  present,  is  the  irregularity 
of  the  action  of  the  general  term  in  annulling  its  judgment, 
reversing  the  judgment  of  the  special  term."  We  are  met 
in  limine^  therefore,  with  the  following  question :  What  does 
the  record  of  this  cause  properly  show  in  relation  to  "  the 
irregularity  of  the  action  of  the  general  term,"  of  which  the 
appellants'  counsel  complain  ? 

During  all  the  time  this  cause  was  ponding  in  the  Marion 
Superior  Court,  both  at  the  special  term  and  in  general  term, 
and  until  this  appeal  from  the  judgment  of  the  general  term 
was  fully  perfected,  the  law  governinjij  its  jurisdiction,  orig- 
inal and  appellate,  was  the  act  of  February  15th,  1871,  "to 
establish  superior  courts,  defining  their  jurisdiction,  and  pro- 
viding for  the  election  and  compensation  of  the  judges 
thereof."  Acts  1871,  p.  48;  2  R.  S.  1876,  p.  23.  In  sec- 
tion 25  of  this  act  (section  1360,  R.  S.  1881),  it  was  provided 
as  follows : 

"  In  all  cases  where,  under  existing  or  future  laws  of  this 
State,  a  person  has  the  right  of  appeal  from  the  circuit  court 
to  the  Supreme  Court,  an  appeal  may  be  had  from  a  special 
term  to  the  general  term  of  said  superior  court.  The  appeal 
shall  be  heard  and  considered  in  the  general  term  upon  the 
original  papers  and  records  filed,  and  made  in  the  cause  at 
special  terra,  and  such  matters  as  are  projx^rly  made  part 
thereof  by  bills  of  exceptions ;  it  may  affirm  or  reverse  the 
judgment  of  the  special  term,  or  modify  it,  or  render  such 
judgment  as  may  be  deemed  proper.  It  shall,  if  the  judg- 
ment of  the  special  term  is  not  affirmed,  enter  of  record  the 
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error  or  errors  found  therein,  and  remand  said  cause  to  the 
special  term  with  instructions  as  to  said  error  or  errors,  and 
the  special  term  shall  carry  into  effect  the  instructions  of 
the  general  term."     2  R.  S.  1876,  p.  27. 

There  was  nothing  in  the  act  of  February  16th,  1871,  un- 
der which  the  Marion  Superior  Court  was  established,  nor  is 
there  anything  in  the  law  under  which  such  court  is  now  or- 
ganized, which  requires  the  court  in  general  term,  either  in 
affirming  or  reversing  the  judgment  of  the  special  term,  or 
in  modifying  such  judgment,  to  file  a  written  opinion  in  the 
cause,  setting  forth  therein  the  reasons  for  its  decision.  Nor 
did  nor  does  the  statute  regulating  the  proceedings  in  such 
court,  expressly  or  by  implication,  make  or  constitute  any 
such  written  opinion  of  the  general  term  a  part  of  the  record 
of  the  cause,  on  an  appeal  from  the  judgipent  of  the  genei*al 
term  to  this  court.  In  the  section  of  the  statute  quoted,  it 
was  provided  (and  the  same  provision,  in  the  same  words,  is 
found  in  section  1360,  R.  S.  1881),  that  the  general  term 
^^  shall,  if  the  judgment  of  the  special  term  is  not  affirmed, 
enter  of  record  the  error  or  errors  found  therein,  and  remand 
said  cause  to  the  special  term  with  instructions  as  to  said 
error  or  errors." 

The  record  of  this  cause,  under  the  date  of  February  3d, 
1879, "  being  the  first  judicial  day  of  Jbhe  February  term,  1879," 
of  the  court  below,  contains  a  transcript  of  the  order-book 
entry  of  the  action  of  the  general  term  herein,  as  follows : 
"Come  the  parties,  and  the  court,  being  fully  advised,  af- 
finned  the  judgment.  Opinion  by  Burns,  J."  It  is  mani- 
fest, from  the  subsequent  portion  of  the  record,  that  there  is 
a  clerical  error  in  this  entry,  either  in  the  original  or  in  the 
transcript  thereof;  for  the  judgment  at  special  term  was  not 
affirmed,  but  reversed,  by  the  general  term,  in  the  opinion 
pronounced  by  Judge  Burns.  Immediately  following  the 
order-book  entry,  above  quoted,  there  appears  in  the  tran- 
script before  us  what  purports  to  be,  and  probably  is,  a  copy 
of  Judge  Burns'  opinion  filed  in  this  case,  as  it  may  be  sup- 
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posed,  in  the  general  term.  There  is  no  order  of  the  court, 
and  no  recital  or  file-mark  of  the  clerk,  appearing  in  the 
transcript,  which  indicates  that  this  opinion  was  ever  filed  or 
entered  of  record  in  the  general  term.  Indeed,  it  is  not 
shown,  in  any  manner,  that  the  opinion  of  Judge  Burns  is  a 
proper  part  of  the  record  of  this  cause ;  and  this  fact,  if  it  be 
tlie  fact,  can  only  be  inferred  from  its  juxtaposition  and  con- 
nection with  other  matters,  precedent  and  subsequent,  which 
are  proper  parts  of  the  record.  It  may  well  be  doubted, 
whether,  in  any  case,  the  written  opinion  of  the  general  term 
will  constitute  a  proper  part  x>{  the  record,  on  an  appeal  to 
this  court,  unless  it  is  made  such  either  by  an  order  of  the 
general  term  or  by  a  bill  of  exceptions.  Gntperle  v.  Koehler, 
84  Ind.  237 ;  Hanna  v.  Aebker,  84  Ind.  411 ;  McWTiinney  v. 
BriggSj  85  Ind.  535. 

Waiving  this  objection,  however,  and  conceding,  without 
deciding,  that  the  opinion  of  Judge  Burns  is  properly  in  the 
record,  it  is  shown,  by  the  transcript  before  us,  that  on  Feb- 
ruary 28th,  1879,  during  the  same  term  of  the  court  wherein 
such  opinion  was  filed,  the  appellee  Butterfield  appeared  and 
filed  his  petition  for  a  rehearing  of  this  cause  by  the  court  in 
general  term.  Thereafter,  on  September  1st,  1879,  being  the 
first  judicial  day  of  the  September  term,  1879,  of  the  court 
below,  the  prayer  of  the  petition  for  a  rehearing  was  granted 
by  the  general  term.  Afterwards,  on  November  3d,  1879, 
being  the  first  judicial  day  of  the  November  term,  1879,  of 
the  court,  the  judgment  at  special  term  was  affirmed  by  the 
general  term,  Holman,  J.,  pronouncing  tl^e  opinion. 

Appellants'  counsel  insist  that  the  action  of  the  general 
term  of  the  court,  at  its  November  term,  1879,  in  reversing 
its  own  judgment  rendered  at  its  preceding  February  term, 
was  erroneous,  and  that  its  judgment  should  be  reversed  back 
to  its  first  judgment.  In  argument  counsel  say :  "  Petitions 
for  rehearings  in  cases  on  appeal  are  unknown  at  the  com- 
mon law.  They  are  regulated  solely  by  statute.  The 
act  under  and  by  virtue  of  which  the  court  below  was  organ- 
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ized  provides  for  appeals  from  a  special  to  the  general  term, 
and  from  thence  to  the  Supreme  Court,  but  makes  no  provi- 
sion for  a  rehearing  in  the  general  lerm  after  it  has  once  de- 
cided a  case."  This  argument,  if  we  uirderstand  it,  amounts 
to  this:  The  statute  under  which  the  Marion  Superior  Court 
is  organized,  and  which  gives  the  general  term  certain  appel- 
late jurisdiction,  makes  no  provision  for  the  modes  of  proced- 
ure in  general  term,  and,  especially,  for  petitions  for  rehear- 
ings.  In  the  absence  of  such  statutory  provision,  we  are  re- 
mitted to  the  common  law;  and,  inasmuch  as  petitions  for 
rehearings  were  unknown  at  the  common  law,  therefore  there 
can  be  no  petitions  for  rehearings,  it  is  claimed,  in  the  court 
below  in  general  term.  The  argument  is  unsound,  and,  be- 
sides, it  proves  too  much.  The  statute  providing  for  the  es- 
tablishment of  the  court  was  a  mere  skeleton  in  so  far  as  the 
rules  of  procedure  therein  were  concerned;  but  it  could 
hardly  be  claimed,  for  that  reason,  that  nothing  could  be  done 
therein  at  special  term  or  in  general  term,  whereof  it  might  be 
said,  in  the  language  of  counsel,  that  it  was  "  unknown  at  the 
common  law."  We  are  of  opinion  that,  in  providing  for  the 
organization  of  such  a  court,  it  was  the  intention  of  the  Gen- 
eral Assembly  that  its  modes  of  procedure,  in  all  suits  or 
proceedings,  original  or  appellate,  there  pending,  should  be 
governed  by,  and  conform  to,  the  provisions  of  the  civil  code, 
applicable  in  like  cases  in  the  other  courts  of  the  State  of 
original  or  appellate  jurisdiction.  In  this  view  of  the  ques- 
tion under  consideration,  we  are  fully  sustained,  as  it  seems 
to  us,  by  the  decisions  of  this  court.  Thus,  although  the 
statute  creating  the  court  does  not  require  any  assignment  of 
errors,  or  other  pleading,  in  the  general  term,  yet  it  has  been 
held,  and  correctly  so  in  our  opinion,  that  "An  appeal  from 
a  special  to  the  general  term  of  that  court,  so  far  as  the  as- 
signment of  the  errors  is  concerned,  should  be  governed  by 
the  same  rules  which  govern  in  appeals  from  the  circuit 
courts  to  this  court.  *  *  *  If  an  error  of  the  special  term 
has  not  been  assigned  in  the  general  term,  it  can  not  be  pre- 
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sented  to  this  court  for  the  first  time."     Bartholomew  v.  Pres- 
ioriy  46  Ind.  286.     Johnson  v.  AoA/,  55  Ind.  454 ;  Beineke  v. 
Wurgler,  77  Ind.  468. 

Our  conclusion  is  that  the  general  term  did  not  err,  either 
in  considering  the  petition  or  motion  for  a  rehearing,  filed 
during  the  term  in  which  its  first  decision  was  pronounced, 
or  in  its  action,  at  a  subsequent  term,  in  granting  such  re- 
hearing. 

Appellants'  counsel  next  insist  that  the  court  erred  in  over- 
ruling the  demurrers  to  appellee's  complaint.  The  first  objec- 
tion urged  to  the  sufficiency  of  the  complaint  is  based  upon 
section  49  of  the  civil  code  of  1852  (section  338,  K.  S.  1881), 
wherein  it  is  provided  that  the  complaint  shall  contain,  inter 
cliay  "A  statement  of  the  facts  constituting  the  cause  of  action^ 
in  plain  and  concise  language,"  etc.  Appellee's  complaint  is 
in  form  a  common  count  for  money  had  and  received  by  the 
defendants  for  the  use  of  the  plaintiff's  testator.  Counsel  say : 
'The  common-law  counts  do  not  state  the  facts,  but  mere 
legal  conclusions.  It  was  intended  by  the  framers  of  the  code 
to  radically  change  this  rule.  This  being  the  case,  the  com- 
mon-law counts  are  no  longer  sufficient."  It  might  be,  per- 
haps, a  sufficient  answer  to  this  argument,  to  say  that  "  the 
framers  of  the  code,"  on  the  same  day  it  was  approved,  en- 
acted another  law,  supplemental  to  the  code,  to  abridge  the 
forms  in  civil  and,  criminal  actions,  wherein,  in  Form  No.  11, 
they  declared,  in  effect,  that  the  common  counts  for  goods 
sold  and  delivered,  materials  furnished,  and  money  lent,  were 
sufficient  in  all  cases  where  they  were  applicable.  In  the  act 
last  referred  to,  it  was  also  provided  that  "  in  other  cases 
forms  may  be  used  as  nearly  similar  as  the  nature  of  the  case 
will  admit ;  but  no  pleading  shall  be  deemed  invalid  for  want 
of  form,  if  it  contain  the  substance  required  by  law."  2  R. 
S.  1876,  p.  357. 

It  is  further  objected  by  the  appellants'  counsel,  that  the 
complaint  is  bad  on  demurrer,  because  it  did  not  contain  the 
allegation  that,  ^'  being  so  indebted,  they,  the  said  defendants^ 
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in  consideration  thereof,  undertook  and  then  and  there  faith- 
fully promised,"  etc.,  and,.also,  "  for  the  reason  that  it  alleges 
110  breach  of  duty  on  the  part  of  the  defendants." 

Appellee^s  complaint  was  not  objectionable  on  either  of  the 
grounds  suggested  by  counsel;  but,  if  it  had  been,  the  objec- 
tions could  not  have  been  reached  or  made  available  in  the 
palmiest  days  of  special  pleading  under  the  common  law,  by 
a  general  demurrer,  or  in  any  other  mode  than  by  a  special 
demurrer.  Under  the  code  special  demurrers  are  unknown  ; 
and,  in  lieu,  thereof,  as  a  general  rule,  motions  to  make  plead* 
ings  more  certain  and  specific  now  perform  the  functions  of 
special  demurrers.  In  this  case  the  appellants'  demurrers  to 
the  complaint  were  general  demurrers;  and,  in  so  far  as  the 
appellants'  objections  to  the  complaint  have  been  pointed  out 
by  their  counsel,  the  demurrers  thereto  were  correctly  over- 
ruled. Higert  v.  Trustees,  53  Ind.  326 ;  Mayes  v.  Goldsmith, 
58  Ind.  94 ;  Heshion  v.  Julian^  82  Ind.  576. 

The  next  error  assigned  by  the  appellant  Terrell,  in  general 
term,  is  the  sustaining  of  appellee's  demurrer  to  the  amended 
fourth  paragraph  of  his  separate  answer.  No  question  is  dis- 
cussed by  appellants'  counsel,  in  their  briefs  of  this  cause^ 
which  can  be  said  to  be  fairly  presented  for  decision,  by  this 
supposed  error.  Under  the  settled  practice  of  this  court, 
therefore,  it  must  be  said  of  this  error,  even  if  it  exists,  that 
it  is  waived  by  the  appellants. 

The  last  error,  of  which  appellants'  counsel  complain  in  ar- 
gument, is  the  overruling  of  their  motions  for  a  new  trial.  Id 
these  motions  many  causes  were  assigned  by  the  appellants  sepa- 
rately for  such  new  trial.  Without  setting  out  in  extenso  these 
several  causes  for  a  new  trial,  we  will  consider  and  decide  the 
various  questions  arising  thereunder,  which  are  presented  and 
discussed  in  the  briefs  of  appellants'  counsel. 

In  1869  the  General  Assembly  of  this  State  appropriated 
the  sum  of  $10,000  to  John  A.  Coburn  in  payment  of  services 
by  him  rendered  in  the  collection  of  the  war  claims  of  the 
State  against  the  United  States  Government.     After  this  ap- 
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propriation  was  made  Mr.Coburn  executed  a  written  order  in 
fevor  of  the  defendant  Thomas  B.  MeCarty,  in  the  words  and 
figures  following,  to  wit: 

"Washington,  D.  C,  July  1st,  1869. 

"  The  Treasurer  of  the  State  of  Indiana  will  please  pay  to 
Col.  Thos.  B.  MeCarty,  of  the  city  of  Indianapolis,  the  sum 
of  $10,000,  out  of  any  money  due  me  from  the  State. 

(Signed)     "  J.  A.  Coburn." 

Upon  this  order  the  defendant  MeCarty  obtained  from  the 
Auditor  of  State  a  warrant  on  the  Treasurer  of  State  for  the 
amount  of  the  appropriation,  in  Coburn's  favor,  to  wit,  the 
sum  of  $10,000.  Of  this  amount  the  sum  of  $500  was  re- 
tained by  Gov.  Baker  and  by  him  paid  back  into  the  State 
Treasury,  in  payment  of  the  like  amount  previously  advanced 
by  Gov.  Baker  out  of  his  contingent  fund  to  John  A.  Coburn. 
Out  of  the  money  received  by  him  from  the  State  Treasurer, 
on  the  warrant  of  the  Auditor  of  State,  the  defendant  Thomas 
B.  MeCarty,  on  the  authority  of  appellee's  testator,  John  A. 
Cobum,  also  paid  Messrs.  McDonald  and  Boache,  for  ser- 
vices rendered  him  by  them,  the  sum  of  $2,000.  MeCarty 
also  retained  a  certain  sum,  in  payment  of  a  debt  due  him 
from  Coburn,  and  paid  the  balance  of  the  appropriation,  to 
wit,  $6,488.65,  to  the  appellant  Terrell,  by  him  "  to  be  ac- 
counted for  to  J.  A.  Coburn,  of  Washington,  D.  C' 

Under  the  alleged  errors  of  the  court,  in  overruling  their 
motions  for  a  new  trial,  the  appellants'  counsel  first  insist  that 
the  verdict  of  the  jury  was  not  sustained  by  sufiBcient  evi- 
dence. They  claim  that  there  was  an  absolute  failure  of  evi- 
dence, in  two  essential  particulars,  namely:  1.  The  evidence 
feils  to  show  a  demand  upon  the  defendants,  or  either  of  them, 
before  the  commencement  of  the  action,  for  the  money  in  con- 
troversy ;  and,  2.  There  was  no  evidence  introduced  to  prove 
the  joint  liability  of  the  defendants  to  John  A.  Coburn,  for 
such  money. 

The  fact  is  undisputed,  that  the  money  was  paid  to  the  de- 
fendant Thomas  B.  MeCarty  by  the  State  oflBcers,  upon  the 


10  SUPREME  COURT  OF  INDIANA, 

Terrell  el  a/,  r.  Butterfield,  Executor. 

written  order  of  John  A.  Coburn,  and  with  his  knowledge 
and  consent.  Ordinarily,  no  doubt,  in  such  a  case,  neither 
Coburn  nor  his  executor  could  maintain  an  action  against 
Thomas  B.  McCarty  for  the  money  so  paid  to  him,  or  any 
part  thereof,  without  a  demand  therefor  before  suit  brought. 
Fierse  v.  Thornton,  44  Ind.  235 ;  Heddena  v.  Younglove,  46 
Ind.  212;  Dodds  y.  Vannoy,  61  Ind.  89. 

Where,  however,  a  party  has  received  money  for  the  use  of 
another,  with  his  knowledge  and  consent,  and  it  is  shown 
that,  after  his  receipt  of  the  money,  such  party  has  wrong- 
fully converted  such  money  to  his  own  use,  or  to  the  use  of 
himself  and  a  third  party,  an  action  will  lie  for  the  recovery 
of  the  money  without  any  demand  therefor  before  suit  brought ; 
and,  in  such  case,  it  is  unnecessary  to  either  aver  or  prove 
any  such  demand.  Nelson  v.  (Jorwin,  69  Ind.  489 ;  Proctor 
V.  Gole,  66  Ind.  57.6 ;  Bunger  v.  Roddy,  70  Ind.  26 ;  Cox  v. 
Albert,  78  Ind.  241 ;  Buntin  v.  PrUchett,  85  Ind.  247. 

In  the  case  in  hand,  we  are  of  opinion  that  there  is  evi- 
dence in  the  record  from  which  the  jury  might  well  have 
found  a  demand  before  suit  brought,  and,  also,  a  wrongful 
conversion  by  the  defendants  of  the  money  in  controversy. 
Whether  the  jury  found  the  one  or  the  other,  or  both  of  these 
facts,  is  not  apparent  from  their  general  verdict;  nor  is  it 
material,  because  the  existence  of  either  or  both  of  the  fects 
would  have  sustained  their  verdict,  in  so  far  as  it  depended 
upon  the  question  of  a  demand  before  suit  brought.  The 
one  fact  was  that  the  demand  had  been  made ;  and  the  other 
fact  dispensed  with  the  necessity  of  any  such  demand,  either 
as  matter  of  averment  or  as  matter  of  proof. 

There  was  evidence  before  the  jury,  also,  which  tended  to 
show  that  the  estate  of  Thomas  B.  McCarty,  deceased,  and 
the  appellant  Terrell  were  jointly  liable  to  the  executor  of 
John  A.  Coburn,  deceased,  for  the  money  in  controversy. 
That  is,  the  jury  might  have  found  from  the  evidence  before 
them,  that  both  McCarty  and  Terrell,  with  full  knowledge  of 
the  facts,  participated  in  the  wrongful  conversion  of  Coburn's 
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money.  In  such  a  case,  the  joint  conversion  of  the  money 
by  McCarty  and  Terrell,  made  them  jointly  liable  therefor  to 
Coburn  or  his  executor.  Huckstep  v.  (yHair,  8  Ind.  253  j  Smith 
V.  Freemafif  71  Ind.  85;  Hogue  v.  3IcClintock,  76  Ind.  205. 

The  last  error  of  the  court,  occurring  at  the  trial,  of  which 
the  appellants'  counsel  complain  in  argument,  relates  to  the 
instructions  to  the  jury  in  regard  to  their  consideration  of  the 
testimony  of  the  appellant  Terrell  in  determining  upon  their 
verdict.  The  defendants  severed  in  their  defence  of  this 
<!ause  at  the  special  term,  and  issues  were  joined  upon  their 
separate  answers.  Before  the  trial,  as  we  have  seen,  Thomas 
B.  McCarty  died,  and  his  executrix,  Mrs.  Lavina  McCarty, 
was  made  a  defendant  in  his  stead.  The  bill  of  exceptions 
shows  that,  upon  the  trial  of  the  cause,  "  the  defendant  Wil- 
liam H.  H.  Terrell  ^as  duly  sworn  and  offered  as  a  witness 
in  behalf  of  the  defendants :  "  and  that,  over  the  objections 
and  exceptions  of  the  plaintiff,  the  court  held  that  defendant 
Terrell  was  a  competent  witness  as  to  the  issues  joined  be- 
tween his  co-defendant  McCarty  and  the  plaintiff.  The  bill 
then  shows  that  defendant  Terrell  was  "  called  as  a  witness 
for  the  defendant  T.  B.  McCarty,"  and  was  examined,  at  some 
length,  as  such  witness.  Before  the  close  of  such  examina- 
tion, apparently,  the  bill  of  exceptions  continues  as  follows : 
*'  The  court  then,  of  its  own  motion,  required  the  witness 
(Terrell)  to  testify,  in  his  own  behalf,  as  to  the  conversation 
alleged  to  have  taken  place  at  Willard's  Hotel,  in  the  city  of 
Washington,  between  him  and  the  witness  Mrs.  Coburn,  as 
testified  to  by  Mrs.  Coburn  in  her  testimony.'^  It  is  then 
shown  by  th^  bill  of  exceptions  that  the  defendant  Terrell 
was  examined,  cross-examined  and  re-examined,  at  consider- 
able length. 

The  court's  instructions  to  the  jury,  complained  of  in  ar- 
gument by  the  appellants'  counsel,  read  as  follows : 

*^  3.  In  determining  this  question"  {i.  e.,  "  whether  or  not 
McCarty's  estate  and  Terrell  are  jointly  liable,  and,  if  so,  in 
what  amount?")  "you  must  leave  out  of  consideration  alto- 
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gether  the  testimony  of  Terrell,  the  same  as  if  you  had  not 
heard  any  of  it,  and  decide  it  upon  th^  other  evidence  in  the 
case. 

"4.  This  is  a  question  where  [which  ?]  you  must  determine 
from  all  the  circumstances  surrounding  the  transaction  as 
discovered  by  the  evidence,  outside  of  the  testimony  of  Ter- 
rell." There  is  more  of  this  instruction,  but  we  have  set  out 
all  of  it  of  which  the  appellants^  counsel  complain,  as  we 
understand  them. 

They  complain,  also,  of  the  following  instruction : 

"  In  considering  whether  or  not  defendant  Terrell  is  sepa- 
rately and  severally  liable,  you  will  exclude  from  your  con- 
sideration, neither  considering  it  for  nor  against  him,  all  of 
his  testimony  except  that  portion  of  it  relating  to  the  con- 
versation between  him  and  Mrs.  Coburni  at  Willard's  Hotel ; 
and  you  will  consider  such  portion  relevant  only  so  far  as  it 
may  tend  to  negative  the  testimony  of  Mrs.  Coburn  upon 
that  subject.  What  Terrell  said  in  that  conversation  about 
his  having  a  valid  claim  to  withhold  what  he  did  withhold 
of  the  moneys  received  of  MoCarty,  is  no  evidence  of  the 
validity  of  such  claim." 

The  court  committed  no  error  in  giving  the  jur)'  the  in- 
structions quoted,  or  either  of  them ;  nor  is  there  any  incon- 
sistency between  these  instructions  and  the  rulings  of  the 
trial  court  during  the  examination  of  Terrell  as  a  witness, 
and  in  the  partial  admission  of  his  testimony.  At  the  time 
of  the  trial  of  this  cause,  the  law  governing  the  admission  of 
oral  testimony  was  the  act  of  March  11th,  1867,  "defining 
who  shall  be  competent  \vitne8ses,"  etc.  2  R.  8. 1876,  p.  132, 
et  seq.  Under  this  act  it  might  well  be  doubted  whether  or 
not  Terrell  was  a  competent  witness  for  his  co-defendant  Mc- 
Carty,  because,  upon  the  pleadings  in  the  case,  it  could  hardly 
be  said  that  he  and  McCarty  were  "  opposite  "  parties.  But, 
having  been  permitted  to  testify  solely  on  behalf  of  his  co- 
defendant  McCarty,  the  court  properly  instructed  the  jury 
that  they  must  not  consider  his  testimony  in  determining 
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the  question  of  the  joint  liability  of  Terrell  and  McCarty. 
The  court  did  not  require  Terrell  to  testify  generally  as  a 
witness  in  the  case,  but  expressly  limited  its  requirement 
''  to  the  conversation  alleged  to  have  taken  place  at  Willard's 
Hotel,  in  the  city  of  Washington,  between  him  and  the  wit- 
ness Mrs.  Coburn,  as  testified  to  by  Mrs.  Coburn."  It  was 
competent  for  the  court  to  require  Terrell  to  testify  as  to  a 
single  matter  only ;  and,  having  done  so,  the  court  properly 
instmoted  the  jury  as  to  how  they  should  consider  Terrell's 
testimony. 

We  have  found  no  error  in  the  record  authorizing  or  re- 
quiring the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Eljjott,  J.,  took  no  part  in  the  consideration  or  deoision 
of  this  cause. 

Filed  Nov.  27, 1883. 
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Toops  V.  The  State. 
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Cbiminal  Law. — Affidavit  and  Information, — An  affidavit  stating  the  neces- 
sary facts  upon  information  and  belief  is  sufficient  to  warrant  an  in- 
formation. 

Same. — Informaiian, — Obttructing  Public  Drain. — Descripti^jn, — An  informa- 
tion for  obstructing  a  drain,  under  R.  S.  1881,  section  2153,  which  so  de- 
scribes the  drain  in  general  terms  that  it  can  be  identified  with  reason- 
able certainty,  is  sufficient  in  that  respect. 

Same. — An  information  charging  that  the  defendant  obstructed  a  drain 
described,  at,  etc.,  on,  etc.,  "by  unlawfully  removing  a  tile  therefrom, 
thereby  causing  said  ditch  to  fill  up  with  mud,  dirt  and  other  substances, 
and  did  then  and  there  and  thereby  unlawfully  divert  the  water  in  said 
ditch  from  its  proper  channel,  and  did  unlawfully  injure,  obstruct  and 
destroy  said  ditch,"  sufficiently  charges  a  public  offence  under  section  i 

2153,  R.  S.  1881.  j 

Same. — Evidence. — Conatnietion  of^Drain. — If  the  evidence  in  a  prosecution 
under  section  2153,  R.  S.  1881,  show  that  the  drain  was  constructed  un- 
der an  order  of  the  county  board,  it  is  sufficient  proof  that  the  drain  was 
established  in  accordance  with  the  law,  without  showing  that  the  re- 
quirements of  the  drainage  laws  have  been  complied  with. 
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Same. — Evidence. — Malice. — In  a  prosecution  for  obstructing  a  public  drain,. 

malice  is  not  an  element  of  the  ofifence,  and  need  not  be  shown. 
Same. — Connecting  Private  with  Public  Drain. — One  may,  on  his  own  land^ 

connect  a  private  drain  with  a  public  one,  only  provided  he  do  not 

thereby  impair  or  destroy  the  public  utility  of  the  latter. 
Practice. —  Witness, — Argument  of  Counsel. — When  the  defendant  testifies  as- 

a  witness  voluntarily,  his  testimony  is  subject  to  such  comment  as  is 

proper  concerning  that  of  any  other  witness. 
Same. — Instructions. — The  court  is  not  bound   to  modify  or  correct  aa 

instruction  Which,  as  written,  ought  not  to  be  given,  but  may,  without 

error,  simply  refuse  to  give  it. 
Same. — Reasonable  Doubt. — An  instruction  that  evidence  is  sufficient  Uy 

remove  a  reasonable  doubt  which  convinces  the  judgment  of  a  man  of 

ordinary  prudence  of  the  truth  of  a  fact  with  such  force  that  he  would 

act  upon  it,  without  hesitation,  in  his  own  most  important  afiaiiB,  is  not 

erroneous. 

From  the  Clinton  Circuit  Court. 

/.  N.  Sims,  for  appellant. 

W.  jB.  Hines,  Prosecuting  Attorney,  and  W.  A.  Staley,  for 
the  State. 

Elliott,  J. — It  is  objected  to  the  suflSciency  of  the  affi- 
davit on  which  the  information  is  based,  that  the  matters  are 
stated  upon  information  and  belief  There  is  no  force  in  this 
objection.  It  is  well  settled  that  it  is  not  necessary  that  the 
affidavit  should  show  that  the  stateraents  are  made  from  the 
affiant's  knowledge,  and  that  it  will  be  sufficient  if  it  appear 
that  they  are  made  upon  information  and  belief.  Franklin  v. 
State,  85  Ind.  99;  State  v.  Buxton,  31  Ind.  67;  Ourry  v. 
Baker,  31  Ind.  151 ;  State  v.  Ellison,  14  Ind.  380;  Simpkins 
y.  Malatt,  9  Ind.  543. 

It  is  said  that  the  ditch  which  appellant  is  charged  with 
havincr  obstructed  is  not  described  with  sufficient  certainty. 
It  is  so  described  as  to  fully  identify  it  and  clearly  enable  the 
accused  to  know  what  particular  ditch  he  was  charged  with 
having  obstructed,  and  this  is  aW  that  the  law  requires.  A 
detailed  and  minute  description  of  a  highway  or  other  place 
alleged  to  have  been  obstructed  i»  never  necessary ;  it  is  suf- 
ficient if  the  description  be  so  specific  and  certain  as  to  in- 
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form  the  defendant,  with  reasonable  certainty,  of  the  character 
and  location  of  the  place  the  prosecution  charges  him  with 
having  obstructed. 

The  charge  in  the  information  is  that  the  appellant  did  un- 
lawfully obstruct  and  injure  a  public  ditch,  described,  *'by  un- 
lawfully removing  a  tile  therefrom,  thereby  causing  said  ditch 
to  fill  up  with  mud,  dirt,  and  other  substances,  and  did  then  and 
there  and  thereby  unlawfully  divert  the  water  in  said  ditch 
from  its  proper  channel,  and  did  unlawfully  injure  and  ob- 
struct and  destroy  said  ditch."  We  think  this  clearly  charges- 
a  public  offence  under  section  2153  of  the  criminal  code  (R. 
8.,  section  2153),  for  the  language  employed  is  substantially 
that  of  the  statute. 

The  verdict  of  the  jury  reads  as  follows:  **  We,  the  jury, 
find  the  defendant  guilty  of  obstructing,  injuring,  destroying 
a  work  TJonstructed  in  pursuance  of  the  law  of  the  State  for 
the  drainage  of  lands  as  charged  in  the  affidavit  and  infor- 
mation, and  that  be  fined  thirtv  dollars."  This  verdict  is- 
sufficient,  for  it  finds  the  defendant  guilty  as  charged  in  the 
affidavit  and  information,  and  this  statement  would  have  been 
enough  without  the  other  statements.  These  specific  state- 
ments are  not  inconsistent  with  the  general  one,  and  do  not, 
therefore,  impair  its  force.  Verdicts  of  juries  are  to  receive 
a  fair  and  reasonable  construction,  and  are  not  to  be  disre- 
jxarded  because  of  mere  orthographic  errors,  nor  for  mistakes 
in  language,  or  mere  technical  defects. 

Where  the  evidence  shows  that  the  drain  or  ditch  was  con- 
structed under  the  order  of  the  board  of  county  commis- 

■r 

sioners,  it  entitles  the  State  to  treat  it  as  having  been  estab- 
li??hed  in  accordance  with  the  law.  It  is  not  necessary  for  the 
State  to  prove  that  all  the  requirements  of  the  statute  pro- 
viding, for  the  construction  of  ditches  have  been  complied 
with.  A  criminal  prosecution  is  not  the  appropriate  method 
c»f  trying  the  question  whether  the  proceedings  were  or  were 
not  free  from  irregularities. 

Where  an  accused  voluntarily  becomes  a  witness,  his  testi- 
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mony  may  be  commented  upon  like  that  of  other  witnesses. 
The  statutory  provision  concerning  defendants  who  decline 
to  testify  has  no  application  to  such  a  case. 

In  prosecutions  for  statutory  offences,  such  as  obstructing 
highways,  selling  liquor  without  license,  obstructing  public 
drains  and  the  like,  it  is  not  incumbent  on  the  State  to  prov« 
malice.  A  malicious  motive  or  design  is  not  an  element  of 
the  case. 

It  was  not  error  to  instruct  the  jury  that  "  evidence  is  suf- 
ficient to  remove  a  reasonable  doubt,  when  it  is  sufficient  to 
convince  the  judgment  of  ordinarily  prudent  men  of  the  truth 
of  a  proposition  with  such  force  that  they  would  act  upon 
that  conviction,  without  hesitation,  in  their  own  most  import- 
ant affairs." 

It  may  be  true  that  a  land-owner  may  connect  private 
drains  with  a  public  ditch  on  his  own  land,  but  this  right 
would  not  authorize  him  to  obstruct  or  injure  the  public  ditob. 
If  the  instruction  asked  by  appellant  had  simply  asserted  the 
existence  of  this  right,  we  should  have  had  a  very  different 
question  from  the  one  presented.  The  instruction,  however, 
does  not  stop  with  a  statement  of  the  general  right,  but  broadly 
asserts  that  if  the  connection  with  the  public  ditch  was  made 
without  any  malicious  design,  there  could  be  no  conviction. 
This  is  clearly  not  the  law.  While  it  may  be  true  that  the  pri- 
vate drain  may  be  connected  with  the  public  drain,  it  is'also  true 
that  this  connection  can  not  be  made  if  the  effect  is  to  obstruct 
or  destroy  the  ditch  constructed  under  the  statute  as  a  work 
of  public  utility ;  nor  can  the  land-owner,  in  the  work  of  mak- 
ing the  connection,  rightfully  obstruct  or  injure  such  ditch. 

It  was  proper  to  inform  the  jury  that  the  appellant  had  a 
right  to  use  the  ditch  for  drainage  purposes,  l^ut  that  he  bad 
no  right  to  obstruct  it. 

Unless  the  party  asking  an  instruction  is  entitled  to  have 
it  given  in  the  terms  in  which  it  is  written,  the  court  may 
rightfully  refuse  it.     The  court  was  not,  therefore,  bound  to 
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undertake  to  modify  or  correct  those  asked,  but  was  justified 
in  declining  to  give  them. 
Judgment  affirmed. 
Filed  Oct.  13, 18S3.    Petition  for  a  rehearing  oyerruled  Dec.  15, 1883. 


No.  10,768. 

Stonecipher  r.  Watson  et  al. 

Mabbied  Woman.— Cbn^rad. — Before  the  passage  of  the  statute  of  1879,  a 
married  woman  was  not  liable  on  her  contract  to  pay  for  the  services  of 
an  attorney  employed  by  her  to  recover  her  separate  property. 

From  the  Harri9on  Circuit  Court. 

B.  P.  Douglass,  S.  M.  Stookalager,  J.  V.  Keho  and  Z.  Jor^ 
dan,  for  appellant. 

W.  N.  TraoeweU,  R.  J.  TraceweU  and  O.  W.  8df,  for  ap- 
pellees. 

ZoiiLABSy  J. — Action  by  appellant  upon  a  promissory  note. 
Judgment  for  appellees.  The  material  and  controlling  ques- 
tion in  the  case  is  presented  by  the  r^ply  to  the  fourth  para- 
graph of  answer.  The  fourth  paragraph  of  answer,  which 
is,  really,  a  cross  complaint,  is,  in  substance,  that  one  Reed, 
the  &ther  of  appellant  and  the  wife  of  the  defendant  Henry 
Watson,  die3  testate  in  1865,  the  owner  of  a  large  amount 
of  property,  and  by  his  will  left  to  appellant  and  Mrs.  Wat- 
son, and  two  other  heirs,  but  a  nominal  sum ;  that  after  the 
death  of  said  Reed,  appellant,  appellee  Henry  Watson,  and 
the  two  other  heirs,  employed  an  attorney,  and  agreed  to  pay 
him  $600  to  contest  and  set  aside  the  will  of  Reed ;  that  the 
attorney  performed  the  services,  procured  the  will  to  be  set 
aside,  and  appellant  inherited  $2,500  of  her  father's  estate ; 
that  after  the  attorney  had  procured  the  will  to  be  set  aside, 
as  per  agreement,  and  appellant  had  thus  been  put  in  the  pos- 
VOL.  92.-2 


18  SUPREME  COURT  OF  INDIANA, 

Stonecipher  v,  Watson  et  aL 

session  of  her  estate,  she  refused  to  pay  her  share  of  the 
attorney  fees,  and  appellee  Watson  was  compelled  to  pay  the 
same  in  1868,  viz.,  $150;  since  which  time  appellant  has  re* 
fused  to  repay  the  same,  or  any  portion  of  it  to  him.  Thi^ 
amount,  with  interest,  is  pleaded  as  a  set-off  to  any  amount 
due  upon  the  note  to  appellant,  upon  which  note  appellee 
Henry  Watson  is  principal.  The  reply  to  this  cross  com- 
plaint is,  that  at  the  date  of  the  contract  with  the  attorney ,1 
appellant  was  a  married  woman,  living  with  her  husband,  and 
so  continued  to  live  with  him  until  after  the  litigation  ia 
which  the  attorney  was  engaged  was  determined  and  disposed 
of.  It  will  be  observed  that  the  contract  with  the  attorney 
and  the  payment  by  appellee  were  prior  to  the  enactment  of 
the  married  women's  acts  of  1879  and  1881.  '  The  case  must, 
therefore,  be  decided  without  reference  to  these  acts.  Was 
appellant,  as  a  married  woman,  liable  on  her  contract  to  the 
attorney  ?  If  not,  no  liability  was  created  in  favor  of  ap- 
pellee Watson  by  his  payment  to  the  attorney,  as  above  stated. 

This  question  is  answered  in  the  negative  by  the  later  de- 
cisions of  this  court.  It  would  not  be  profitable  to  extend 
this  opinion  beyond  a  citation  of  some  of  the  cases.  Lacey 
v.  Willsofiy  83  Ind.  570 ;  Williama  v.  Wilbur,  67  Ind.  42 ; 
Pierce  v.  Osman,  79  Ind.  259,  and  cases  cited. 

It  results  from  this  holding  that  the  court  below  erred  in 
sustaining  appellees'  demurrer  to  appellant's  reply  to  the 
fourth  paragraph  of  answer  so-called  and  cross  ^complaint, 
and  that  the  judgment  must,  for  that  reason,  be  reversed. 

Judgment  reversed,  with  costs,  and  cause  remanded  with 
instructions  to  the  trial  court  to  overrule  the  demurrer  to  said 
reply. 

Filed  Dec.  13, 1883. 
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Over  r.  Hildebrand  et  al, 

LiBXL. — Oiwrch  Censwrei. — The  publication  of  written  statements  concern- 
ing a  church  member,  charging  him  with  having  disturbed  the  peace  of 
his  church  by  circulating  false  statements  about  the  pastor,  and  contain- 
ing a  censure  therefor,  if  untrue  and  malicious,  is  "per  se  actionable. 

Sake. — Church  JuHsdietion. — Notice. — Bhidenee. — In  an  action  for  libel  the 
defendants  answered  that  the  publication  was  made  by  the  defendants 
without  malice,  as  a  church  council  having,  by  the  constitution  and 
rules  of  the  church,  power  to  discipline  members,  the  plaintiff  being  such, 
and  in  the  regular  administration  of  such  discipline.  Beply,  that  the  de- 
fendants had  no  authority  as  a  church  council,  because  their  action  was 
without  notice  to  the  plaintiff,  which  notice  was  required  by  the  consti- 
tution of  the  church.  The  plaintiff,  having  proved  the  publication  by 
reading  from  the  church  record,  then  offered  to  read  parts  of  the  church 
constitution,  showing  that  without  notice  to  appear  a  member  of  the 
church  was  not  subject  to  discipline  by  the  council,  and  orally  that  such 
notice  had  not  been  given,  and  he  had  no  knowledge  of  the  proceedings 
till  afterwards,  but  the  court  below  rejected  the  evidence. 

Hddf  that  the  evidence  was  admi^ible. 

From  the  Marion  Circuit  Court. 

H,  Dailey  and  .TF.  N.  Pickerill,  for  appellant. 
L.  i.  Norton,  for  appellees. 

Hammond^  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees^  seven  in  number,  to  recover  damages  for  an 
alleged  libel. 

The  complaint  was  in  two  paragraphs.  The  first  was^  in 
substance,  as  follows :  That  the  appellant,  prior  to  the  griev- 
ance complained  of,  had  always  sustained  a  good  character 
and  been  reputed  and  accepted  in  the  community  as  a  person 
of  good  name  and  reputation  and  a  consistent  member  of 
Mount  Pisgah  English  Evangelical  Lutheran  Church,  in  the 
city  of  Indianapolis,  and  had  never  even  been  suspected  of  hav- 
ing been  guilty  of  violating  the  laws  of  said  church,  or  neglect- 
ing his  obligations  as  a  member  thereof,  or  of  writing  letters 
and  causing  to  be  printed  and  distributed  circulars,  addressed 
to  the  members  of  said  church  or  to  others,  containing  false 
and  abusive  statements  concerning  the  pastor^  church  council 
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and  the  members  of  the  congregation  of  said  church,  or  of 
using  his  influence  to  break  up  the  choir  of  said  church,  or 
of  any  unlawful  conduct,  or  of  disturbing  the  peace  and  in- 
juring the  welfare  of  the  congregation  of  said  church.  Yet, 
that  the  appellees,  well  knowing  the  promises,  and  maliciously 
intending  to  injure  the  appellant  and  to  bring  him  into  pub- 
lic scandal  and  disgrace  among  his  neighbors  and  especially 
among  the  members  of  said  church,  did,  on  or  about  Octo- 
ber 20th,  1878,  and  again,  on  or  about  February  9th,  1879, 
falsely,  wickedly  and  maliciously  publish  and  caused  to  be 
published,  of  and  concerning  the  appellant,  certain  false,  de- 
famatory and  libellous  matter  to  wit : 

'*  Whereas  Ewald  Over,  in  violation  of  the  laws  of  the 
church,  neglected  his  obligations  as  a  member  of  this  con- 
gregation, and  also  did  write  letters  and  cause  to  be  printed 
and  distributed  circulars,  not  only  to  the  members  of  the 
congregation,  but  to  other  parties  abroad,  containing  false 
and  abusive  statements  concerning  the  pastor,  church  council 
and  members  of  the  congregation,  and  using  his  influence  to 
break  up  the  church  choir;  and  wheredSy  on  being  admon- 
ished and  called  to  an  account,  by  the  church  council,  he  has 
declined  to  withdraw  the  statements  so  made  in  such  public 
manner,  or  acknowledge  his  error ;  therefore.  Resolved,  That 
Bro.  Ewald  Over  be  and  he  is  hereby  censured  for  his  un- 
lawful and  unchristian  conduct  in  thus  disturbing  the  peace 
and  injuring  the  welfare  of  this  congregation." 

That  on  account  of  said  publication  the  appellant  has  been 
ostracized  from,  and  debarred  the  privileges  of,  said  church, 
and  has  been  brought  into  contumely,  disgrace  and  hatred 
among  his  neighbors  and  friends,  to  his  damage,  etc. 

The  second  paragraph  of  the  complaint  difiers  in  no  mate- 
rial respect  from  the  first,  except  that  it  charges  that  the  ap- 
pellees, as  well  as  the  appellant,  were,  at  the  time  of  the  pub- 
lication complained  of,  members  of  the  church  named. 

The  appellees  answered  in  five  paragraphs:  1.  The  general 
denial ;  2.  They  admit  passing  the  resolution  of  censure  com- 
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plained  ofy  but  say  that  at  the  time  of  its  passage  they  consti- 
tuted the  church  council  of  the  church  mentioned  in  the 
complaint^  and  passed  said  resolution  as  such  council;  not 
with  any  intention  to  injure  or  disgrace  the  appellant^  but  be- 
cause they  say  that  the  matters  set  forth  in  the  resolution  were 
true ;  that  by  the  constitution  and  laws  of  their  church  they 
had  the  power  to  discipline  a  member,  and  that  the  appellant,  as 
a  member  of  the  church,  was  a  subject  for  their  discipline,  and  in 
support' of  this  paragraph  of  their  answer  they  set  out  with 
much  detail  and  particularity  various  acts  of  the  appellant  as  a 
justification  of  their  said  preamble  and  resolutions  of  censure. 

The  third,  fourth  and  fifth  paragraphs  of  the  answer  are 
substantially  the  same,  each  admitting  the  publication  com- 
plained of,  but  alleging  that  it  was  made  by  the  appellees  as 
a  church  council,  in  good  faith  and  without  malice,  in  the 
regular  course  of  church  discipline,  in  accordance  with  the 
rules  and  regulations  of  the  church. 

The  appellant  demurred  to  the  second,  third,  fourth  and 
fifth  paragraphs  of  the  answer.  His  demurrer  was  overruled 
and  an  exception  taken,  but  as  no  objection  to  either  para- 
graph of  the  answer  is  made  in  this  court,  the  demurrer  thereto 
is  regarded  as  waived. 

The  appellant  replied :  1 .  By  the  general  denial ;  2.  That 
the  appellees  acted  without  authority  as  a  church  council,  be- 
cause the  appellant  was  not  cited  to  appear  before  the  council, 
had  no  notice  of  their  proceedings,  nor  opportunity  to  respond 
to  the  charges  made  against  him ;  and  that  by  the  rules  of  the 
church  the  appellees,  as  such  council,  had  no  jurisdiction  with- 
out such  notice  having  been  first  given  to  the  appellant. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  for 
the  appellees,  and,  over  appellant's  motion  for  a  new  trial  and 
exceptions,  judgment  was  rendered  upon  the  verdict. 

The  evidence  introduced  by  the  appellant  tended  to  prove 
the  publication^  complained  of;  that  such  publication  was 
made  by  the  appellees  while  acting  or  assuming  to  act  as  the 
council  of  the  church ;  that  the  matters  imputed  to  the  ap* 
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pellant  in  said  publication  were  not  true^  and  that  he  had 
been  injured  thereby  in  his  social  and  devotional  relations 
with  his  church. 

During  the  trial  the  appellant  offered  in  evidence  certain 
parts  of  the  constitution  of  the  church  for  the  purpose  of 
showing,  and  which  tended  to  show^  that,  as  a  member  of  the 
churcli,  he  was  not  subject  to  the  discipline  of  the  council 
without  previous  citation  to  appear  before  the  same.  He  also 
offered  to  prove  by  himself  that  the  proceedings  had  against 
him  were  without  citation  or  notice  to  him,  and  that  in  fact 
he  had  no  notice  thereof  until  after  said  proceedings  were  had. 
The  evidence  so  offered,  on  the  appellees'  objection,  was  re- 
jected by  the  court.  The  appellant  having  concluded  the 
introduction  of  his  evidence,  and  the  appellees  having  intro- 
duced some  evidence,  the  latter,  on  the  suggestion  of  the  court, 
withdrew  the  evidence  so  introduced  by  them.  Whereupon 
the  court  charged  the  jury  to  return  a  verdict  for  the  appel- 
lees, which  was  accordingly  done.  To  these  several  rulings 
proper  exceptions  were  taken.  They  were  embraced  as 
causes  for  a  new  trial,  and  the  overruling  of  that  motion  is 
one  of  the  assigned  errors  in  this  court. 

The  publication  complained  of,  if  falsely  and  maliciously 
made,  was  actionable  per  ae.  The  conduct  imputed  to  the  ap- 
pellant would,  if  believed,  have  a  tendency  to  injure  him  in 
the  estimation,  not  only  of  members  of  his  church,  but  of 
others  whose  opinions  would  be  biased  against  him  by  the 
publication  in  question. 

Where  the  official  authorities  of  a  church,  in  the  discipline 
of  a  ijnember,  act  in  good  faith  and  without  malice,  within  the 
jurisdiction  conferred  upon  them  by  the  laws  of  the  church, 
they  are  not  liable  for  language,  oral  or  written,  used  in  such 
discipline.  The  law  upon  this  subject  is  admirably  stated  by 
Chief  Justice  Shaw,  in  Faimsworth  v.  Storrs,  5  Cush.  412, 
as  follows :  "Amongst  these  powers  and  privileges,  estab- 
lished by  long  and  immemorial  usage,  churches  have  author- 
ity to  deal  with  their  members,  for  immoral  and  scandalous 
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couduct ;  and  for  that  purpose,  to  hear  complaints,  to  take  evi- 
dence and  to  decide;  and,  upon  conviction,  to  administer 
proper  punishment  by  way  of  rebuke,  censure,  suspension  and 
excommunication.  To  this  jurisdiction,  every  member,  by 
entering  into  the  church  covenant,  submits,  and  is  bound  by 
lib  consent.  The  proceedings  of  the  church  are  quasi  judi- 
cial, and  therefore  those  who  complain,  or  give  testimony,  or 
act  and  vote,  or  pronounce  the  result,  orally  or  in  writing, 
acting  in  good  &ith,  and  within  the  scope  of  the  authority  con- 
ferred by  this  limited  jurisdiction,  and  not  &lsely  or  colorably, 
making  such  proceedings  a  pretense  for  covering  an  intended 
scandal,  are  protected  by  law."  See,  also,  Townshend  Slander 
and  Libel  (2d  ed.),  section  237 ;  1  Hilliard  Torts,  365. 

The  appellant  had  introduced  the  church  records  to  prove 
the  pablication  of  the  alleged  libel.  It  was  competent  for 
him  to  prove  that  the  council,  in  passing  the  resolution  com- 
plained of,  was  not  acting  within  its  lawful  authority.  To 
this  end,  the  rejected  evidence  should  have  been  admitted. 
The  evidence  admitted  and  that  improperly  excluded  would, 
prima  facie,  have  made  a  case  for  the  appellant,  entitling 
him  to  a  verdict,  unless  the  appellees  by  evidence,  under  the 
general  denial,  negatived  the  proof  of  publication  as  charged, 
or,  under  the  second  paragraph  of  their  answer,  showed  that 
the  matters  imputed  to  the  appellant  were  true,  or  under  the 
thii-d,  fourth  or  fifth  paragraphs  of  their  answer,  proved 
that,  in  the  proceedings  complained  of,  they  were  acting  in 
good  faith  without  malice,  in  the  discipline  of  the  appellant 
as  a  member  of  the  church,  in  a  case  within  their  jurisdiction^ 
under  the  laws  of  the  church. 

The  court  erred  in  excluding  the  offered  evidence  and  in 
charging  the  jury  to  return  a  verdict  for  the  appellees. 

Judgment  reversed  at  the  appellees'  costs,  with  instructions 
to  the  court  bel6w  to  sustain  the  appellant's  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Piled  Dec  13, 1883. 
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MoBTGAOE. — Indemnifying  a  Surety, — Foreclomre  by  Creditor,^  Subrogation,-^ 
A  mortgage  by  the  principal  debtor  to  his  surety,  to  secure  the  debt  as 
well  as  to  indemnify  the  surety,  and  containing  a  covenant  to  pay  the 
debt,  enures  to  the  benefit  of  the  creditor,  and  may  be  foreclosed  by  him, 
nor  will  a  release  of  the  sureties  preyent  it 

Same. — Forties — Quaadianihip. — Judgment — 2Viufoes.—A  guardian  who  has 
obtained  a  judgment  in  his  name  as  such,  on  the  relation  of  the  State, 
for  breach  of  the  conditions  of  his  predecessor's  bond,  holds  such  judg- 
ment as  trustee  of  an  express  trust,  and  a  decree  of  foreclosure  of  an 
older  mortgage  on  lands,  upon  which  the  judgment  is  also  a  lien,  con- 
cludes the  ward,  if  the  guardian  was  a  party  thereto. 

From  the  Hamilton  Circuit  Court. 

F.  M.  Trissaly  for  appellant. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellees. 

NiBLACK,  J. — The  complaint  in  this  case  is  by  Edgar 
C.  Loehr,  as  guardian  of  the  person  and  estate  of  Anna  L. 
Frankhauser,  and  avers  that  Cincinnatus  B.  Williams  was^ 
on  the  1st  day  of  July,  1875,  by  the  Hamilton  Circuit  Court, 
appointed  guardian  of  the  said  Anna  L.  Frankhauser,  and, 
on  that  day,  executed  his  bond  as  such  guardian  in  the  penal 
sum  of  $3/X)0,  with  Isaac  Williams,  Josiah  Durfee  and 
Aaron  Giger,  as  his  sureties,  conditioned  according  to  law ; 
that  after  entering  upon  his  duties,  as  such  guardian,  the  said 
Cincinnatus  B.  Williams  received  from  the  government  of  the 
United  States  the  sum  of  $1,500,  pension  money  belonging 
to  his  said  ward,  all  of  which,  during  the  year  1876,  he  con- 
verted to  his  own  use;  that  at  the  April  term,  1879,  of  the 
Hamilton  Circuit  Court,  he,  the  said  Cincinnatus  B.  Wil- 
liams, was  removed  from  his  trust  as  guardian  of  the  said 
Anna,  and  one  Theodore  Johnson,  was  thereupon  appointed 
his  successor  in  such  guardianship ;  that  on  the  25th  day  of 
July,  1879,  the  said  Johnson,  in  the  name  of  the  State,  and 
on  his  relation  as  such  guardian,  commenced  an  action  against 
the  said  Cincinnatus  B.  Williams  and  his  said  sureties,  on. 
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the  guardian^s  bond,  executed  by  them  as  herein  above  stated, 
iu  the  said  Hamiltou  Circuit  Court,  and  on  the  20th  day  of 
September,  1879,  recovered  judgment  in  said  action,  on  ac- 
count of  the  defalcation  of  the  said  Cincinnatus  B.  Williams, 
for  the  sum  of  $1,271.38,  and  costs  of  suit  taxed  at  (42, 
which  judgment  became  a  lien  on  all  the  real  estate  held  by 
any  one  of  the  defendants  in  that  action  on  said  25th  day  of 
July,  1879;  that  after  the  recovery  of  such  judgment  the 
said  Johnson  resigned  his  said  guardianship,  without  having 
collected  said  judgment,  or  any  part  thereof,  and  leaving  it 
in  iull  force  against  the  defendants  thereto ;  that  the  plaintiff, 
Loehr,  was  afterwards  appointed  to.suooeed  the  said  Johnson 
in  the  trust  which  he  had  so  resigned,  and  thereby  became  the 
guardian  of  the  person  and  estate  of  the  said  Anna ;  that  on 
said  20th  day  of  September,  1879,  and  fer  many  years  prior 
thereto,  the  said  Isaac  Williams,  Josiah  Durfee  and  Aaron 
Giger  were  the  owners  of  certain  real  estate,  hereinafter  de- 
scribed ;  that  a  mortgage  had  previously  been  executed  upon 
said  real  estate  as  follows : 

'^  This  indenture  witnesseth,  that  Isaac  Williams,  Aaron 
Giger  and  Josiah  Durfee,  partners  doing  business  under  the 
firm  name  of  Williams,  Giger  &  Durfee,  of  Hamilton  county, 
Indiana,  mortgage  and  warrant  to  Peter  Cloud  and  Jacob 
Giger  *  *  the  following  real  estate  in  Hamilton  coUnty, 
in  the  State  of  Indiana,  to  wit :  Lots  numbered  one  (1)  and 
two  (2),  in  square  number  one  (1),  in  William  A.  Emmons* 
addition  to  the  town  of  Noblesville ;  lots  number  four  (4),  five 
(5)  and  six  (6),  in  block  number  five  (5),  in  Leonard  Wilds' 
addition  to  the  town  of  Noblesville,  and  also  lot  number  four 
(4),  in  the  R.  A.  Condin^s  addition  to  the  town  of  Noblesville, 
which  said  real  estate  is  owned  and  held  by  the  mortgagors 
as  such  partners,  together  with  all  mills  and  machinery  situate 
on  said  real  estate ;  to  secure  the  payment,  when  the  same  be- 
comes due,  of  one  promissory  note,  dated  February  15th,  1878, 
due  twelve  months  after  date,  payable  to  Colborn,  Peters  &  Co., 
for  $4,000  with  ten  per  cent,  interest  from  date,  and  five  per 
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cent,  attorney's  fees,  without  relief  whatever  from  valuation 
or  appraisement  laws,  executed  by  said  mortgagors  as  prin- 
cipals and  said  mortgagees  as  sureties ;  and  this  mortgage  is 
made  to  secure  and  indemnify  the  said  Cloud  and  Jacob 
Giger  from  any  and  all  loss  and  damage  they  may  sustain  by 
reason  of  such  suretyship.  The  mortgagors  expressly  agree  to 
pay  the  sum  of  money  above  secured  without  relief  from  valu- 
ation laws.  In  witness  wbBreof  the  mortgagors  have  hereunto 
set  their  hands  and  seals  this '24th  day  of  August,  1878.^' 

Which  mortgage  was,  on  the  day  of  its  date,  signed  and 
acknowledged  in  due  form  by  the  mortgagors,  and  afterwards, 
on  the  17th  day  of  January,  1879,  recorded  in  the  recorder's 
office  of  Hamilton  county ;  that  neither  the  said  Jacob  GigCr 
nor  the  said  Peter  Cloud  has  ever  paid  any  part  of  the  in- 
debtedness for  which  said  mortgage  was  executed  to  them  as 
an  indemnity,  nor  has  either  one  of  them  ever  sustained  any  loss 
or  damage  by  reason  of  their  said  suretyship,  but  on  the  con- 
trary they,  and  each  of  them,  have  been  released  from  all 
liability  on  account  of  such  suretyship  by  Colborn,  Peters  & 
Co.,  the  payees  of  the  note  described  in  the  mortgage ;  that 
Abraham  R.  Colborn,  as  the  surviving  partner  of  the  firm 
of  Colborn,  Peters  &  Co.,  filed  his  complaint  in  the  Hamil- 
ton Circuit  Court,  on  the  2d  day  of  December,  1879,  to  fore- 
close the  mortgage  herein  above  set  out,  and  made  defendants 
to  such  foreclosure  proceedings  the  above  described  mort- 
gagors and  their  wives,  and  Josephine  Boswell,  John  Bos- 
well,  Dillie  Ritchie,  Sarah  M.  Ritchie,  Jane  Ritchie,  Charles 
Ritchie,  Lucy  A.  Haines,  the  Citizens  Bank  of  Noblesville, 
Thomas  E.  Teters,  administrator  of  the  estate  of  William  H. 
Ritchie,  and  the  State  of  Indiana  on  the  relation  of  Theo- 
dore Johnson,  as  guardian  of  the  said  Anna  L.  Frankhauser; 
that  the  complaint  so  filed  by  Colborn  contained,  amongst 
other  things,  the  following  allegations:  "Said  plaintiff  says 
that,  on  the  24th  day  of  August,  1878,  said  defendants  Wil- 
liams, Giger  &  Durfee,  in  the  name  and  style  of  Isaac  Wil- 
liams, J.  Durfee  and  Aaron  Giger,  executed  their  certain  *  * 
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mortgage  conveying  to  Peter  Cloud  and  Jacob  Giger,  the 
real  estate  therein  as  follows : "  (then  follows  a  description 
of  the  same  real  estate  contained  in  the  mortgage,)  "as  security 
for  the  payment  of  a  debt  evidenced  by  a  note,  dated  Feb- 
ruary 15th,  1878,  executed  by  said  defendants  Isaac  Williams, 
Aaron  Giger  and  Josiah  Durfee,  in  the  firm  and  style  of 
Williams,  Giger  &  Durfee,  and  by  fcid  Peter  Cloud  and  Ja- 
<5ob  Giger,  in  their  own  proper  names.  Said  debt  so  secured 
and  evidenced  by  said  note,  amounting  at  the  time  to  the  sum 
of  $4,000,  bearing  interest  at  ten  per  cent,  and  attorney's  fees 
at  five  per  cent.,  and  also  for  the  further  purpose  of  indem- 
nifying and  saving  harmless  said  Peter  Cloud  and  Jacob 
Giger,  who  signed  said  note  as  surety  for  said  defendants 
Williams,  Giger  &  Durfee.  ****** 
Said  plaintiff  further  avers  that  said  mortgage  was  duly  re- 
corded on  the  17th  day  of  January,  1879,  in  *  *  *  Hamil- 
ton county,  Indiana.  Said  plaintiff  further  avers  that,  on  the 
28th  day  of  November,  1879,  said  Peter  Cloud  and  Jacob 
Giger,  by  agreement  entered  into  with  said  defendants  Will- 
iams, Giger  &  Durfee,  the  mortgagors,  and  this  plaintiff,  as- 
signed and  transferred,  by  endorsement  and  assignment  in 
writing  ♦  *  *  duly  acknowledged,  all  their  interest  in  and 
to  said  moftgage,  in  consideration  that  they  should  be  released 
from  personal  liability  as  such  sureties  on  said  note.  *  *  * 
Said  plaintiff  *  *  *  further  avers  that  said  real  estate  em- 
braced in  said  mortgage  is  now  and  was  at  the  time  said  mort- 
gage was  executed  the  firm  property  of  said  firm  of  Williams, 
Giger  &  Durfee,  and  was  held  for  the  exclusive  benefit  of 
said  partnership,  and  as  part  of  the  assets  thereof.  Said 
plainti^  further  avers  that  his  said  debt,  evidenced  by  said 
note  and  secured  by  said  mortgage,  is  *  *  due  and  remains 
wholly  nnpaid ;  tliat  by  the  express  agreement  of  said  plain- 
tiff and  defendants  Williams,  Giger  &  Durfee  said  plaintiff 
was  to  foreclose  said  mortgage  at  once,  and  release  said  Jacob 
Giger  and  Peter  Cloud  as  sureties  as  aforesaid." 

The  complaint  in  this  case  still  further  alleges  that  in  said 
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suit  to  foreclose  said  mortgage,  the  said  Colborn  obtained 
judgment  for  the  sum  of  $4,875.48,  and  a  decree  for  the  fore- 
closure of  the  mortgage;  that  the  said  Anna  L.  Frankhauser 
was  not,  in  any  manner,  made  a  party  to  such  foreclosure  pro- 
ceedings, and  no  one  appeared  for  her  therein ;  that  the  said 
Colborn  became  the  purchaser  of  said  real  estate  under  such 
decree  of  foreclosure,  and  in  the  usual  course  of  proceeding 
received  a  sheriff ^s  deed  therefor ;  that  said  real  estate  was, 
at  the  time  it  was  bid  in  by  Colborn,  and  has  ever  since  con- 
tinued to  be,  of  the  value  of  $10,000 ;  that  after  receiving 
the  sheriff's  deed  the  said  Colborn  obtained  quitclaim  deeds 
from  the  several  members  of  the  firm  of  Williams,  Giger  & 
Durfee  to  said  real  estate,  and  has  since  conveyed  the  same  to 
James  K.  Fisher,  Henry  M.  Cay  lor  and  Melissa  Cay  lor ;  that 
the  claims  of  all  persons  connected  with  the  mortgage  set  out 
as  above  in  this  complaint,  or  deriving  a  title  in  any  manner 
through  such  mortgage  to  the  real  estate  therein  described, 
are  junior  to  the  Hen  of  the  judgment  obtained  by  Johnson^ 
as  guardian  of  Anna  L.  Frankhauser,  against  Cincinnatus  B» 
Williams  and  his  sureties  on  his  guardian's  bond,  as  herein 
above  stated ;  that  neither  the  said  Cincinnatus  B.  Williams, 
nor  any  of  his  co-defendants  therein,  had,  at  time  of  the  ren- 
dition of  such  judgment,  or  has  since  had,  any  pn^rty  sub- 
ject to  execution  except  the  real  estate  described  in  the  mort- 
gage. Wherefore  the  plaintiff  prays  the  court  to  order,  ad- 
judge and  decree : 

First.  That  the  judgment  rendered  against  the  said  Cin- 
cinnatus B.  Williams  and  his  sureties  be  decreed  to  be  the 
property  of  his  ward,  and  that  he  be  substituted  to  all  the 
rights  of  Johnson,  his  predecessor  in  said  judgment. 

Second,  That  the  lien  of  said  judgment  be  decreed  to  have 
attached  to  the  real  estate  in  controversy  on  the  25th  day  of 
July,  1879,  and  to  have  priority  over  the  lien  of  the  mort- 
gage which  Colborn  assumed  to  foreclose. 

Third.  That  the  judgment  and  decree  of  foreclosure  ob- 
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tained  by  Colborn  be  decreed  to  be  inoperative  and  void  as 
against  rights  and  interests  of  his  ward  in  the  real  estate. 

Fourth.  That  an  account  be  taken  between  the  plaintiff 
and  other  lien-holders  upon  the  real  estate. 

Fifth.  That  the  mortgage  shall  be  finally  decreed  to  be  an- 
nulled and  set  aside^  and  that  the  plaintiff  be  granted  any 
and  all  other  appropriate  relief. 

Colborn,  acting  separately,  and  James  K.  Fisher,  Henry 
M.  Caylor  and  Melissa  Caylor,  acting  together,  filed  several 
demurrers  to  the  complaint.  Both  demurrers  were  sustained, 
and  final  judgment  was  rendered  in  favor  of  the  parties  so 
demurring.  Judgment  by  default  was  taken  against  the  re- 
maining defendants. 

The  only  question  presented  upon  this  appeal  is,  did  the 
court  below  err  in  sustaining  either  one  of  the  demurrers  to 
the  complaint  ? 

As  will  be  seen  by  a  recurrence  to  the  dates,  the  mortgage 
herein  above  set  out,  was  executed  nearly  a  year  before  the 
action  by  Johnson,  as  guardian,  against  Cincinnatus  B.  Wil- 
liams and  his  sureties  was  commenced.  Whatever  the  nature 
and  the  extent  of  the  lien  created  by  the  mortgage  may  have 
been,  it  was,  consequently,  older,  and  had  priority  over  the 
lien  which  the  judgment  obtained  by  Johnson  imposed  upon 
the  mortgaged  property.  Jones  Mort.,  section  383 ;  Brink- 
meyer  v.  Hdblingy  57  Ind.  435 ;  Kndsinger  v.  Brotvn,  72  Ind. 
466.  But  it  is  argued  that  as  Peter  Cloud  and  Jacob  Giger, 
the  mortgagees,  had  sustained  no  loss  or  damage  on  account 
of  their  suretyship  for  the  mortgagors,  they  had  no  assigna- 
ble interest  in  the  mortgage ;  that  for  that  reason  the  assign- 
ment by  them  of  the  mortgage  to  Colborn  conferred  on  him 
no  title  to  the  mortgage,  and  his  attempted  foreclosure  was  a 
nullity,  and  especially  as  against  the  interests  of  the  appel- 
lant's ward.     Carper  v.  Hunger^  62  Ind.  481. 

There  are  many  cases,  however,  in  which  the  mortgagee,  in 
an  indemnifying  mortgage,  may  foreclose  before  he  sustains 
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actual  loss  or  damage.  Gunel  v.  Ctie,  72  Ind.  34 ;  Durham  v. 
Oraig,  79  Ind.  117 ;  K^ro7ig  v.  Taylor  School  Tp.,  79  Ind.  208^ 

Whether  the  mortgagees,  in  this  case,  might  have  so  fore- 
closed, we  need  not  enquire,  as  the  mortgage  was  one  of 
greater  import  than  a  mere  indemnity  to  sureties  for  the 
mortgagors. 

The  first  declared  purpose  of  the  mortgage,  as  has  been 
seen,  was  to  secure  the  payment  of  the  note  on  which  the 
mortgagees  were  sureties,  and  the  mortgage  concluded  with 
an  express  agreement  by  the  mortgagors  to  pay  the  note  se- 
cured by  it. 

Under  such  circumstances  the  security  afforded  by  the 
mortgage  enured  to  the  benefit  of  Colborn,  and,  upon  the  ma- 
turity of  the  note,  he  became  entitled  to  foreclose  the  mort- 
gage in  his  own  name,  for  the  payment  of  the  note.  Jone» 
Mort.,  sections  385,  386 ;  Brandt  Suretyship,  sections  282^ 
283 ;  Burge  Suretyship,  224. 

&ut  it  is  further  argued  that  the  foreclosure  proceedings- 
had  by  Colborn  were,  at  least,  voidable  as  against  the  appel- 
lant's ward,  because  she  was  not  made  a  party  defendant. 

In  the  first  place,  the  judgment  obtained  by  Johnson  was 
only  a  chose  in  action,  and  did  not  constitute  an  interest  in 
any  particular  real  estate.  The  legal  title  to  the  judgment 
was  in  Johnson,  as  the  trustee  of  an  express  trust,  and  the 
duty  of  collecting  it  devolved  solely  upon  him,  as  between 
him  and  his  cestui  que  trust.  The  making  of  him  a  defendant 
to  the  foreclosure  proceedings  was,  therefore,  sufficient  to 
bind  the  ward  in  any  matter  pertaining  to  the  enforcement 
of  the  judgment. 

If  the  ward  had  held  a  specific  interest  in  the  mortgaged 
property  other  than  as  owner  of  the  equity  of  redemption, 
the  omission  to  make  her  a  party  to  the  proceedings  to  fore- 
close would  not,  necessarily,  have  invalidated  the  foreclosure. 
Her  right  to  redeem  would  only,  as  a  general  rule,  have  been 
reserved.     Jones  Mort.,  sections  1395,  1399. 

Other  questions  are  discussed  by  counsel,  but  no  formal 
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decision  need  be  made  upon  them^  as^  for  the  reasons  given, 
the  judgment  \7ill  have  to  be  affirmed. 
The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  13, 1883. 


No.  10,719. 

98     81 
KECrOR  ET  AL.  r.  ShIRK  et  AL.  liLHl 

tt2     81, 

Sheriff's  Sale.— jBecfeiitjrfion.— ConlJ'orf. — C<mfidtriUim,^Iieadmg,-'SUxMe         ii58  388 
cf  Frauds. — A  complaint  by  C.  averred  that  8.,  who  held  a  sheriff's  cer-  W    31/ 

tificate  for  the  sale  of  lands  sold  on  execution,  proposed  to  the  owner  of  -^^ 

the  land  to  waive  redemption  within  the  year,  and  in  consequence  thereof 
the  owner,  who  otherwise  would,  did  not  redeem  within  the  year.  S. 
took  a  sheriff's  deed,  and  then  conveyed  the  land  to  B.  upon  B.'8  prom* 
ise  to  fulfil  S.'s  parol  agreement  to  allow  the  owner  to  redeem  within  six 
years,  of  which  he  had  notice.  6.,  who  toolb.  possession,  afterwards  re* 
fused  to  account  for  rents  or  permit  redemption. 

Heldy  that  the  complaint  was  good  against  B. 

Hddj  also,  that  the  agreement  of  8.  to  permit  redemption  after  the  year 
was  not  within  the  statute  of  frauds,  nor  was  it  void  for  want  of  con- 
sideration. 

Pleading. — Jcint  Demurrer, — A  joint  demurrer  by  several  defendants  to  a 
complaint  good  against  one  of  them  should  be  overruled. 

From  the  Wabash  Circuit  Court. 

M.  H.  Kidd  and  iV.  G.  Hunta^  for  appellants. 

J.  L.  Fan^ar,  J.  Farrar,  W.  C.  Farrar,  C.  Cowgill,  H.  B. 
Shiveley,  G.  E.  CowgiUy  W.  G.  Sayre  and  J.  T.  HutchenSy  for 
appellees. 

BiCKNELL,  C.  C. — This  was  a  suit  to  redeem  land  sold  on 
foreclosure  of  a  mortgage.  The  year  for  redemption  had  ex- 
pired before  suit  brought. 

The  complaint  was  in  two  paragraphs^  to  each  of  which  a 
demurrer  for  want  of  &cts  sufficient  was  sustained. 

Judgment  was  rendered  upon  the  demurrers^  and  the  plain* 
tifisy  who  were  husband  and  wife^  appealed. 

They  assigned  for  error  the  sustaining  of  said  demurrers. 

There  was  no  exception  taken  to  the  ruling  on  the  demur- 
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rer  to  the  first  paragraph  of  the  complaint ;  therefore,  the  error 
assigned  on  that  ruling  presents  no  question.  HvMs  v.  Hutts, 
62  Ind.  214. 

The  second  paragraph  states  that  the  laud  belonged  to  the 
plaintiflF  Mrs.  Rector,  but  was  held  in  trust  for  her  by  Daniel 
Butt :  that  her  said  trustee  intended  to  redeem  the  land  from 
the  mortgage  sale,  and  was  preparing  so  to  do,  but  before  the 
end  of  the  redemption  year,  the  defendant  Shirk  verbally 
agreed  with  said  trustee,  that  he  would  purchase  the  certifi- 
cate of  sale  from  the  holder  thereof,  and  would  hold  the  same 
for  the  benefit  of  said  Butt  as  such  trustee,  who  might  have 
six  years  within  which  to  redeem,  and  in  the  meantime  might 
retain  possession  of  the  land  and  enjoy  its  rents  and  profits; 
that  Shirk  did  purch&se  the  certificate  of  sale ;  that  Mrs.  Rec- 
tor and  her  said  trustee,  relying  on  said  agreement,  did  not 
redeem  within  the  year,  as  they  would  have  done  without 
daid  agreement ;  that  at  the  end  of  the  redemption  year  said 
Shirk  took  a  deed  for  the  land  from  the  sheriff,  and  then  sold 
the  land  to  the  defendant  William  Butt,  in  consideration  of 
Butt's  agreement  to  assume  and  pay  what  Shirk  had  paid  for 
the  land,  and  to  fulfill  the  agreement  of  Shirk  to  give  Daniel 
Butt  six  years  to  redeem  for  the  benefit  of  Mrs.  Rector;  that 
Shirk  accordingly  conveyed  the  land  to  William  Butt,  who 
accepted  the  conveyance  with  full  notice  of  Mrs.  Rector's 
rights  and  subject  to  said  agreement  between  Shirk  and  Daniel 
Butt  as  trustee ;  that  thereupon  William  Butt  took  posses- 
sion of  the  land  and  has  since  enjoyed  the  rents  and  profits 
thereof  of  the  value  of  $1,200 ;  that  before  suit  brought  Mrs. 
Rector  demanded  from  William  Butt  an  accounting  as  to 
said  rents  and  profit<^  and  as  to  the  amount  required  for  re- 
demption under  said  agreement,  and  offered  to  pay  the  same 
and  demanded  a  conveyance  of  the  land,  which  he  refused 
and  denied  that  she  had  any  interest  in  the  land  or  any  right 
to  redeem  it ;  that  said  William  has  not  paid  said  Shirk  for 
the  land,  but  has  given  him  a  mortgage  to  secure  the  amount 
agreed  to  be  paid,  to  wit,  ?1,500. 
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The  complaint  prays  for  an  accounting  as  to  the  sum  nec- 
essary to  redeem,  taking  into  consideration  the  rents  and 
profits  received  by  said  William  Butt,  and  that  Mrs,  Rector 
may  be  permitted  to  redeem,  and  for  all  other  proper  relief. 

The  objections  made  to  this  second  paragraph  of  the  com- 
plaint are,  that  there  was  no  consideration  for  the  exten- 
sion of  the  time  to  redeem ;  that  the  specific  performance  of 
such  an  agreement  can  not  be  enforced ;  that  it  was  a  parol 
iigreement  in  relation  to  the  transfer  of  an  interest  in  land 
and  was  not  to  be  performed  within  a  year,  and  was,  there- 
fore, within  the  statute  of  frauds,  and  was  never  taken  out 
of  the  statute  by  part  performance. 

The  demurrer  to  the  second  paragraph  of  the  complaint 
was  a  joint  demurrer  by  all  the  defendants  except  Daniel  Butt 
and  wife.  Therefore,  if  the  complaint  was  good  against  any 
of  the  defendants  who  demurred,  the  demurrer  should  have 
been  overruled.     Carter  v.  Zenblin,  68  Ind.  436. 

The  complaint  was  good  as  against  William  Butt,  the  owner 
of  the  land.  His  contract  was  made  with  Shirk  for  the  ben- 
efit of  Mrs.  Rector;  Shirk's  proposition  to  William  Butt  was, 
if  you  will  pay  or  secure  me  $1,500,  and  will  give  Mrs.  Rector 
further  time  to  redeem,  I  will  convey  to  you  the  land.  Shirk 
made  the  deed  to  William  Butt,  and  the  latter  secured  the 
payment  of  the  $1,500,  but  did  not  perform  the  remainder  of 
the  consideration,  this  part  of  the  consideration  being  a  prom- 
ise for  the  benefit  of  Mrs.  Rector,  she  and  her  husband  had 
a  right  to  sue  on  it.  Therefore  the  objections  to  the  com- 
plaint, suggested  by  the  appellee  as  above  stated,  need  not  be 
considered ;  but  it  may  be  observed  that  in  the  case  of  Butt 
v.  Buttf  91  Ind.  305,  where  the  same  objections  were  made 
to  a  complaint  seeking  the  same  relief  as  is  here  sought,  this 
court  held  that  a  parol  agreement,  by  a  purchaser  at  sheriff's 
sale,  with  the  former  owner  of  the  land,  to  extend  the  time  of 
redemption,  if  relied  upon  and  acted  upon  by  such  owner, 
can  not,  although  nothing  was  paid  therefor  by  such  owner, 
Vol.  92.-3 
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be  repudiated  by  the  purchaser,  so  as  to  defeat  the  owner's 
right  to  redeem  within  a  reasonable  time.  See  Oriffin  v.  CXjf- 
/ey,  9  B.  Mon.  452 ;  Southard  v.  PopCy  9  B.  Mon.  261 ;  MaHirv 
V.  Martiriy  16  B.  Mon.  8. 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  complaint.  The  judgment  ought  to  be  re- 
versed. 

Pe&  Curiam. — It  is  therefore  o^ered,  on  the  foregoing- 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  reversed,  at  the  costs  of  the  appellees,, 
and  this  cause  is  remanded,  with  instructions  to  the  court  be- 
low to  overrule  the  demurrer  to  the  second  paragraph  of  the 
complaint. 

Filed  Bee.  13, 1883. 


No.  9479. 

Rudolph  v.  Landwerlen. 

"^    ^1  Ikstbuctions. — ^eio  TriaL — Where  instructionB  given  have  not  been  num- 

187  497I  bered,  a  motion  for  a  new  trial,  assigning  for  cause  the  giving  of  certain  of 

them  which  the  motion  designates  only^  by  numbers,  presents  no  qnestioq. 

Pbactice. — BiU  of  Exee^pdofM, — MixondwU  of  Jury. — Affidavits. — Affidavits- 
filed  in  support  of  a  motion  for  a  new  trial  are  no  part  of  the  record  un- 
less made  so  by  bill  of  exceptions. 

Same. — Argument  of  Courud, — Misconduct  of  counsel  in  argument  occurs 
in  the  presence  of  the  court,  and,  as  the  judge  has  knowledge  of  it,  he 
must  act  upon  the  facts  as  he  knows  them,  and  not  upon  affidavits  show- 
ing them ;  and  a  bill  of  exceptions  must  show  the  facts  as  thus  known 
by  the  judge. 

Assault  and  Battery. — Excessive  Damages, — For  a  case  in  which  $200  was 
held  not  to  be  excessive  damages  for  assault  and  battery,  see  the  opinion* 

Same. — Evidence, — Record  of  Another  Cause, — Admissions, — In  a  civil  suit  for 
assault  and  battery,  the  record  of  a  criminal  prosecution  for  the  same 
act,  in  which  the  defendant  pleaded  guilty  and  was  convicted,  is  proper 
evidence  for  the  plaintiff,  but  only  as  an  admission  of  the  defendant 

New  Trial. — Misconduct  of  Attorney  in  Argument — In  the  closing  argument 
the  plaintiff's  counsel  said  :  "  It  is  in  evidence  that  this  defendant  is  a 
Catholic  priest,  and  all  of  his  witnesses  are  members  of  his  church,  and 
it  is  a  strange  coincidence  that  they  track  the  evidence  of  the  defendant 
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with  that  minuteness  and  precision  in  the  use  of  words  and  language  that 
can  not  be  accounted  for,  except,  as  shown  by  the  evidence,  they  heard 
the  defendant  from  the  pulpit  detail  his  version  of  the  case,  and  they  can 
come  here  and  swear  to  his  version  of  the  case,  and  the  defendant  can 
absolve  them  from  the  sin.  If  it  is  one  of  doctrines  of  the  Catholic  church, 
that  one  of  the  members  may  swear  falsely  as  a  witness,  and  the  priest  can 
forgive  him  his  sin  for  such  false  swearing,  so  as  to  absolve  him  from  all 
moral  guilt,  it  is  the  privilege  and  the  duty  of  the  jury  "  to  consider  this. 
Here  an  objection  was  made  and  sustained  by  the  court,  whereupon  the 
same  counsel  proceeded :  '*  The  defendant  is  here,  and  if  it  is  not  a  doctrine 
of  the  Catholic  church,  let  him  stand  up  here  and  deny  it,  and  that  shall 
be  the  end  of  it,"  when  the  court  stopped  the  counsel  with  a  severe  rebuke. 
Hddy  that  it  was  error  to  refuse  a  new  trial  asked  by  the  defendant  on  this 
groand. 

From  the  Shelby  Circuit  Court. 

JB.  F.  Love,  H.  G.  Morrison,  T.  B,  Adams  aud  L.  T.  Miohe- 
ner,  for  appellant. 

O.  J.  Glesmer,  E.  K.  Adams  and  L.  J.  Hackney,  for  ap- 
pellee. 

Black,  C. — This  was  an  action  brought  by  the  appellee 
against  the  aj^llant  to  recover  damages  for  an  assault  and 
battery.  There  was  an  answer  in  two  paragraphs,  the  first  a 
general  denial,  the  second  justification.  The  appellee  replied 
by  a  denial.  The  cause  was  tried  by  a  jury,  aud  a  verdict  was 
returned  for  the  appellee,  «his  damages  being  assessed  at  two 
hundred  dollars.  A  motion  for  a  new  trial  made  by  the 
appellant  was  overruled,  and  under  an  assignment  of  this 
ruling  as  error  all  the  questions  to  be  decided  arise. 

It  is  contended,  on  behalf  of  appellant,  that  the  court  erred 
in  giving  what  he  designates  as  the  fourth  and  sixth  instruc- 
tions to  the  jury.  It  was  stated  as  a  cause  in  the  motion  for 
a  new  trial,  that  the  court  erred  in  giving  to  the  jury,  of  its 
own  motion,  instructions  numbered  1,  2,  3,  4,  5,  6,  7,  8,  9, 
10, 1 1,  and  in  the  giving  of  «ach  of  them.  The  charge  to  the 
jury  is  brought  into  the  record  by  bill  of  exceptions.  The 
charge  occupies  over  seven  pages  of  the  record.  The  instruc- 
tions were  not  numbered.  Appellant,  in  making  the  margi- 
nal notes  required  by  rule  of  this  court,  has  marked  with  pen- 
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cil  numbers  from  1  to  14  opposite  paragraphs  into  which  the 
charge  is  broken,  some  of  which  contain  distinct  propositions, 
while  others  are  somewhat  fragmentary.  Appellant  by  re- 
quest might  have  caused  the  instructions  to  be  numbered  by 
the  court.  Section  324,  code  of  1852;  section  533,  R.  S. 
1881.  We  can  not  recognize  the  numbers  which  he  has 
placed  upon  the  .transcript ;  and,  ignoring  them,  it  could  not 
be  our  province  to  number  the  instructions.  ^  To  direct  our 
attention  to  instructions  by  numbers,  they  must  be  numbered 
as  contemplated  by  the  statute.  No  question,  therefore,  is 
before  us  upon  the  instructions  to  the  jury. 

Another  cause  stated  in  the  motion  for  a  new  trial  w^as  ex- 
cessive damages.  There  was  evidence  that  the  defendant 
struck  the  plaintiff  upon  his  head  with  a  heavy  cane  and 
knocked  him  down ;  thdt  the  plaintiff,  from  the  effects  of  the 
blow,  became  unconscious  for  a  time ;  that  the  blow*  caused 
his  face  to  become  discolored ;  that  he  was  unable  to  work 
for  two  weeks;  that  he  suffered  great  pain,  and  could  not 
sleep  for  a  month ;  that  soon  after  he  was  struck  he  had  a 
discharge  from  one  of  his  ears,  and  one  of  his  eyes  became  so 
affected  that  everything  he  looked  at  appeared  to  be  double ; 
that  at  the  time  of  the  trial,  in  January,  1881,  the  injury 
having  been  inflicted  in  June,  1879,  he  sometimes  suffered 
pain,  and  he  was  still  troubled  with  double  vision,  which  he 
had  remedied  by  the  use  of  spectacles. 

We  can  not  say  that  the  amount  awarded  by  the  jury  was 
more  than  enough  to  comj^nsate  the  plaintiff. 

Over  the  objection  of  the  defendant,  the  plaintiff  was  per- 
mitted to  introduce  in  evidence  the  record  of  a  criminal  pros- 
ecution of  the  defendant  for  the  same  assault  and  battery,  and 
his  conviction  thereunder,  upon  his  plea  of  guilty,  before  a 
justice  of  the  peace. 

It  is  contended  that  this  was  error,  because  the  appellee  was 
not  a  party  to  the  action  the  record  of  w^hich  was  so  admitted 
in  evidence;  and  appellant^s  counsel  have  cited  authorities 
relating  to  the  effect  of  judgments  by  way  of  estoppel.     Un- 
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questionably,  this  record  could  not  operate  as  an  estoppel^  but 
no  such  effect  was  claimed  for  it.  The  court  instructed  the 
jury  that  '^  this  record  should  not  be  regarded  in  this  case  as 
conclusive  upon  the  defendant,  but  only  as  an  admission  on 
his  part  of  a  material  fact  in  issue  in  the  case/'  and  further 
instructed  as  to  the  character  of  the  evidence  as  an  admission. 

A  plea  of  guilty  must  be  presumed  to  have  been  made  by 
the  defendant  in  person,  solemnly  and  without  coercion,  with 
opportunity  to  take  advice  of  counsel.  In  a  subsequent  civil 
action  involving  the  same  subject-matter,  his  plea  is  admissi- 
ble against  him,  though  it  is  not  conclusive,  but  is  subject,  like 
other  confessions,  to  be  explained  or  controverted.  The  ac- 
tion of  the  trial  court  is  sustained  by  the  authorities  in  .this 
country  and  in  England.  Oonoin  v.  WaUoriy  18  Mo.  71 ;  Clark 
V.  Irvin,  9  Ohio,  131 ;  Gfreen  v.  Beddl,  48  N.  H.  546 ;  Brad- 
ley  V.  Bradley,  11  Maine,  367;  Regina  v.  Moreau,  11  Q.  B. 
1028, 1033 ;  1  Greenl.  Ev.,  sections  216,  257,  537 ;  2  Greenl. 
Ev.,  section  90;  Whart.  Ev.,  sections  783,  838, 1110;  Taylor 
Ev.,  section  1506. 

Appellant  has  sought  to  bring  to  our  attention  certain  al- 
leged misconduct  of  the  jury,  in  arriving  at  the  amount  of 
their  verdict  by  compromise.  This  cause  for  a  new  trial,  be- 
ing included  in  the  second  specification  of  the  causes  desig- 
nated by  statute,  must  be  sustained  by  affidavit  showing  its 
truth.  Sections  352, 355,  code  of  1852 ;  sections  559,  562,  R. 
S.  1881.  But  the  affidavit  by  which  it  was  sought  to  support 
this  cause  is  not  made  part  of  the  record  by  bill  of  exceptions. 
We,  therefore,  can  not  examine  it 

One  more  reason  only  for  a  new  trial,  of  those  presented 
by  the  argument  of  counsel,  remains  to  be  examined,  and 
this  relates  to  certain  objectionable  remarks  of  the  attorney 
for  the  plaintiff  in  his  closing  argument  to  the  jury.  Ap- 
pellant sought  to  sustain  this  cause,  also,  by  affidavits  which 
are  not  preserved  for  the  record  by  bill  of  exceptions.  This 
cause,  however,  is  one  included  either  in  the  first  cause  or  in 
the  eighth  cause  of  those  specified  in  the  statute  (section  352, 
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code  of  1852;  section  559,  R.  S.  1881),  and  the  facts  upon 
which  it  is  based  must  be  shown  by  bill  of  exceptions.  The 
argument  of  counsel  to  the  jury,  like  the  introduction  of  evi- 
dence, proceeds  under  the  supervision  of  the  court,  and  where 
counsel  abuse  their  necessarily  broad  privileges  in  argument, 
the  facts  having  transpired  in  the  presence  of  the  court,  as  a 
part  of  the  trial,  they  are  within  the  knowledge  of  the.court 
without  affidavit,  and  should  be  stated,  as  they  are  known  by 
the  judge,  in  a  bill  of  exceptions  signed  by  him. 

The  &cts  in  this  case  are  detailed  by  bill  of  exceptions, 
and  this  statement  of  them  will  be  examined,  and  to  this  ver- 
sion of  the  matter  we  would  look,  though  the  affidavits  were 
also  preserved  by  bill.  The  bill  shows  that  on  the  trial  of 
the  cause,  when  a  person  named,  attorney  for  the  plaintiff, 
was  making  the  closing  argument  to  the  jury,  he,  as  a  part 
of  his  argument,  used  the  following  language,  in  substance : 
'^  It  is  in  evidence  that  this  defendant  is  a  Catholic  priest,  and 
all  of  his  witnesses  are  members  of  his  church ;  and  it  is  a 
strange  coincidence  that  they  track  the  evidence  of  the  de- 
fendant with  that  minuteness  and  precision  in  the  use  of 
words  and  language,  that  can  not  be  accounted  for,  except,  as 
shown  by  the  evidence,  they  heard  the  defendant  from  the 
pulpit  detail  his  version  of  the  case,  and  they  can  come  here 
and  swear  to  his  version  of  the  case,  and  the  defendant  can 
absolve  them  from  the  sin.  If  it  is  one  of  the  doctrines  of 
the  Catholic  church,  that  one  of  the  members  may  swear 
falsely  as  a  witness,  and  the  priest  can  forgive  him  his  sin  for 
such&Ise  swearing,  so  as  to  absolve  him  from  all  moral  guilt,  it 
is  the  privilege  and  the  duty  of  the  jury  to  take  this  fact  in  de- 
termining the  credibility  of  such  witnesses.''  '*At  this  point," 
a  person  named, "  attorney  for  defendant,  arose  and  objected  to 
the  argument  of  plaintiff's  counsel  and  said :  ^  Your  Honor,"' 
the  attorney  for  the  plaintiff,  naming  him,  ^  is  arguing  to  the 
jury  that  it  is  a  doctrine  of  the  Catholic  church  that  the  wit- 
nesses can  swear  felsely,  and  the  priest  can  forgive  their  sin. 
There  is  no  evidence  before  this  jury  as  to  what  the  doctrine 
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of  the  Catholic  church  is;  and  I  object  to  the  argument  of 
the  gentleman.'  To  which  the  court  replied :  'An  objection 
is  sustained  to  any  declaration  of  plaintiff's  counsel  indicat- 
ing what  is  the  doctrine  of  the  Catholic  church,  as  there  is  no 
-evidence  authorizing  it.'  To  which  plaintiff's  counsel  re- 
plied :  ^  I  did  not  say  that  was  the  doctrine  of  the  Catholic 
church,  but  was  arguing  that  if  it  was  the  doctrine  of  the 
•chuFch,  the  jury  should  consider  the  fact  to  discredit  the 
plaintiff's  witnesses.'  And  counsel  then^  turning  to  a  seat  re- 
•cently  occupied  by  the  defendant,  continued :  '  The  defend- 
ant is  here,  and  if  it  is  not  a  doctrine  of  the  Catholic  church, 
let  him  stand  up  here  and  deny  it,  and  that  shall  be  the  end 
of  it.'  The  court  then  stopped  the  plaintiff's  attorney,  and 
«aid  to  him :  ^A  theological  enquiry  or  discussion  of  that 
kind  can  not  be  tolerated,  and,  if  it  is  important,  you  and 
the  defendant  must  settle  the  feet  elsewhere ;  you  must  pro- 
ceed to  discuss  some  other  branch  of  the  case.'  Which  was 
all  that  was  said  on  this  subject." 

Here  was  a  departure  from  the  legitimate  course  of  argu- 
ment. The  appellant^  by  his  counsel,  objected  and  stated  a 
specific  and  sufficient  ground  of  objection.  The  court  sus- 
tained the  objection  and  plainly  showed  the  plaintiff's  attor- 
ney how  he  was  transcending  his  rights  in  argument.  There- 
upon, the  attorney,  in  the  face  of  his  adversary's  objection 
and  against  the  admonition  of  the  court,  repeated  and  aggra- 
vated the  offence. 

The  court,  in  conducting  the  trial,  did  not  abuse  its  discre- 
tion or  commit  an  error  of  law,  and  there  was  nothing  in  the 
action  of  the  court  upon  the  trial  to  which  an  exception 
oould  be  taken. 

A  trial  court,  though  it  may  have  done  its  full  duty  in  its 
supervision  of  the  trial,  may,  in  its  discretion,  grant  a  new 
trial  for  an  abuse  by  counsel  of  the  privileges  of  argument 
before  the  jury,  and  should  always  do  so  where  it  is  satisfied 
that  such  abuse  has  worked  an  injury. 

The  question  is  somewhat  different  in  this  court.     It  must 
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have  been  raised  in  the  court  below,  and  some  action  of  that 
court  excepted  to,  involving  the  particular  matter,  must  be 
properly  brought  under  revision  here. 

It  does  not  necessarily  follow,  because  the  court  upon  the 
trial  did  its  duty,  that  there  has  been  no  available  error.  •  If 
there  was  an  irregularity  in  the  proceedings  of  the  prevailing 
party,  through  the  misconduct  of  his  attorney  in  argument^ 
by  which  the  other  party  was  prevented  from  having  a  &ir 
trial,  and  such  irregularity  was  not  waived,  but  was  objected 
to  on  the  trial  for  good  reasons  stated  at  the  time,  and  was 
assigned  as  a  cause  in  a  motion  for  a  new  trial,  the  overrul- 
ing of  such  motion  is  an  error  for  which  the  judgment  may 
be  reversed. 

Very  many  abuses  in  argument  may  be  sufficiently  cor- 
rected by  the  instructions  of  the  court  to  the  jury,  and  a  large 
discretion  as  to  the  refusing  of  new  trials  because  of  such 
violations  belongs  to  trial  courts,  and  this  court  will  not  in- 
terfere because  of  an  abuse  in  argument  which  was  sufficiently 
counteracted  by  the  action  of  the  trial  court  in  the  premises ; 
but  it  will  interfere  where,  notwithstanding  the  efforts  of  the 
trial  court  to  correct  the  abuse,  the  irregularity  appears  to  be 
such  as  to  prevent  a  fair  trial,  and  the  particular  circumstances 
of  each  case  will  guide  this  court  to  its  decision. 

In  the  case  before  us,  if  the  first  departure  of  counsel  might 
have  been  rendered  harmless,  the  second  outbreak  could  not 
have  been  inadvertent,  but  was  without  any  excuse,  and  it 
can  only  be  regarded  as  a  purposed  violation  of  the  admoni- 
tion of  the  court  and  an  attempt  to  gain  an  advantage  in  a 
court  of  justice  by  a  known  wrong. 

If  it  must  be  allowed  that  such  a  going  outside  of  the  facts 
for  the  purpose  of  appealing  to  prejudice  ought  not  to  have 
weight  in  the  determination  of  any  matter,  it  deserves  the 
strongest  condemnation  when  resorted  to  for  the  purpose  of 
influencing  the  verdict  of  a  jury ;  and  when  counsel  make  such 
departures,  it  must  be  understood  that  they  do  so  at  the  risk 
of  losing  any  advantage  thereby  gotten. 
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In  consideration  of  the  character  of  the  language  used  by 
counsel,  and  of  the  manner  and  circumstances  of  its  use,  we 
think  the  court  erred  in  refusing  to  grant  a  new  trial  asked 
because  of  this  irregularity.  For  this  error  the  judgment 
should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  reversed,  at  the  appellee*s  costs,  and  the 
cause  is  remanded  for  a  new  trial. 

Filed  Jane  29, 1883. 

On  Petition  for  a  Rehearing. 

Black,  C.^— It  is  contended  on  behalf  of  the  appellee  that 
the  motion  for  a  new  trial  is  not  properly  in  the  record.  The 
motion  was  filed  in  February,  1881,  at  an  adjourned  term  fol- 
lowing the  close  of  the  regular  term  at  which  the  verdict  was 
rendered.  The  adjourned  term  was  by  statute  made  a  part  of 
the  regular  term  at  which  the  adjournment  was  ordered,  and 
all  parties,  witnesses,  jurors  and  officers  were  required  to  at- 
tend as  they  were  required  to  attend  at  the  regular  term.  Acts 
1877,  p.  28,  section  1.     See  section  1380,  R.  8.  1881. 

The  record  shows  that  the  appellee  objected  to  the  filing  of 
the  motion,  and  excepted  to  the  overruling  of  his  objection, 
but  it  is  not  shown  what  ground  of  objection,  or  that  any 
ground  of  objection,  was  stated  to  the  court.  The  appellee 
assigned  as  a  cross  error  that  the  court  below  erred  in  per- 
mitting the  defendant  to  file  a  motion  for  a  new  trial  after  the 
expiration  of  the  term  at  which  the  verdict  was  returned.  No 
question  was  made  in  the  trial  court,  or  by  assignment  of  error 
here,  as  to  the  validity  of  the  adjourned  term. 

The  motion  was  to  be  regarded,  and  was  properly  treated, 
as  if  filed  at  the  regular  term  at  which  the  verdict  was  re- 
turned.    Smith  V.  Smith,  17  Ind.  75. 

Upon  further  consideration  we  adhere  to  the  conclusions 
reached  in  our  original  opinion. 

Per  Curiam. — The  petition  for  a  rehearing  is  overruled. 

FUed  Dec.  13, 1883. 
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No.  10,154. 

OS       ^9 

w   M     The  State,  ex  kel.  White^  Prosecuting  Attorney,  v. 

The  St.  Paul  and  Morristown  Turnpike  Com- 
pany ET  AL. 

Pleading.— ^n«f>er. — An  answer  may  confess  and  avoid  some  ayerments 
of  the  complaint  and  deny  the  others. 

Gravel  Road. — (Jorporoiim.— Statute  Construed, — The  statute  requiring 
that  the  amount  of  capital  stock  shall  be  named  in  the  articles  of  as- 
sociation does  not  require  a  subscription  of  the  whole  amount  to  give 
life  to  the  corporation  (R.  S.  1881,  section  3624),  but  only  $500  per  mile. 

Same.— Fat/urg  to  Owirtruc^.— Section  3641,  R.  S.  1881,  has  no  application  to 
corporations  formed  for  the  purpose  of  owning  gravel  roads  previously 
constructed. 

Same. — New  Corporatum. — ^Where  a  gravel  road  company  is  not  legally  or- 
ganized, a  new  corporation  may,  after  the  road  is  made,  be  organized  to 
own  and  operate  it,  and  the  State  can  not  complain  that  some  of  the  old 
corporators  have  not  taken  stock  in  the  new  company. 

Practice. — Special  Finding. — Record. — Where  the  court  finds  the  facts  spe- 
cially, with  conclusions  of  law  in  writing,  under  section  551,  R.  S.  1881, 
and  the  finding  is  signed  by  the  judge,  it  is  properly  a  part  of  the  record. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  /.  8.  Ferris,  for  appellant. 
T,  B.  Adams  and  L.  T.  Michener,  for  appellees. 

Franklin,  C. — Appellant  commenced  proceedings  in  quo 
warranto  to  have  the  charter  of  the  company  declared  for- 
feited, and  to  enjoin  the  appellees  from  possessing  and  oper- 
ating the  road.  A  demurrer  was  overruled  to  the  informa- 
tion. An  answer  in  five  paragraphs  was  filed.  A  demurrer 
was  overruled  to  each  of  the  fourth  and  fifth  paragraphs  of 
answer.  Reply  in  five  paragraphs.  Demurrer  sustained  to 
all  except  the  first,  which  is  a  denial.  Trial  by  the  court, 
and,  at  the  request  of  the  parties,  a  special  finding  M-as  made, 
and  conclusions  of  law  stated.  Exceptions  to  the  conclusions 
of  law  were  overruled.  Exceptions  to  the  foregoing  rulings 
against  appellants  were  duly  reserved.  Judgment  was  ren- 
dered for  appellees.  And  the  foregoing  rulings  against  ap- 
pellant have  been  assigned  as  errors. 
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It  appears  from  the  record  that  the  appellees  Floyd,  Stevens 
and  Bently,  with  many  other  citizens  of  Shelby  county,  in 
the  year  1869,  attempted  to  organize  a  corporation  to  con- 
stract  a  gravel  road  over  the  same  route  as  the  one  herein  in 
controversy ;  that  they  signed  articles  of  association  for  that 
purpose,  making  the  capital  stock  of  the  company  (25,000; 
that  said  capital  stock  was  all  subscribed,  paid  in  and  ex- 
pended in  the*  construction  of  the  road ;  that  in  November, 
1875,  they  discovered  that  said  organization  as  a  corporation 
was  imperfect  and  invalid,  for  the  reason  that  in  the  articles 
of  association  they  had  not  described  the  route  of  the  road, 
and  that  the  articles  of  association  had  not  been  filed  and  re- 
corded in  the  recorders'  offices  of  the  counties  through  which 
the  road  run ;  and  for  the  purpose  of  perfecting  a  corporation 
to  own,  control  and  operate  the  road,  they  got  up  a  new  organ* 
ization,  executed  and  had  properly  recorded  new  articles  of 
association,  and  properly  perfected  a  corporation,  stating  the 
capital  stock  to  be,  as  originally  made,  $25,000,  giving  all 
the  subscribers  to  the  old  articles  an  opportunity  to  become 
subscribers  to  the  articles  of  association  of  the  new  organiza- 
tion ;  that  in  pursuance  thereof  subscriptions  were  made  to 
the  new  in  the  sum  of  $8,069.64;  that  said  new  organization 
took  possession  of  the  road,  repaired  it  and  expended  thereon 
over  $2,000;  that  the  length  of  the  road  is  thirteen  miles; 
that  the  new  organization  operated  and  controlled  the  road, 
collecting  tolls  thereon,  from  that  time  forward. 

This  suit  was  commenced  on  the  7th  day  of  April,  1881, 
and  decided  February  2d,  1882. 

An  objection  urged  against  the  fourth  and  fifth  paragraphs 
of  the  answer  is  that  they  do  not  admit  or  deny  all  the  facts 
complained  of;  that  a  paragraph  in  an  answer  can  not  be 
good  which  both  admits  and  denies  the  facts  charged.  Where 
one  paragraph  of  a  pleading  both  admits  and  denies  the  same 
alleged  facts,  it  contains  a  contradiction  in  terms  and  is  bad. 
But  this  rule  does  not  require  a  party  to  admit  all  the  facts 
alleged,  in  order  to  admit  some  of  them,  nor  to  deny  all  the 
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facts  alleged  in  order  to  deny  a  part  of  them.  He  may  ad- 
mit such  facts  as  he  believes  to  be  true,  and  excuse  or  avoid 
them,  and  deny  the  alleged  facts  that  he  believes  are  not  true. 

In  these  paragraphs  of  the  answer  the  appellees  adn>it  cer- 
tain facts  averred  in  the  complaint,  allege  new  matter  in  avoid- 
ance thereof,  and  deny  all  other  allegations  of  the  complaint 
not  therein  admitted.  This  is  sufficient  pleading;  the  objec- 
tion is  not  well  taken.  Garter  v.  Ford  Plate  Glass  Co.,  85 
Ind.  180. 

Appellant  further  insists  that  these  paragraphs  of  answer 
show  that  the  capital  stock  of  the  company  is  stated  in  the 
articles  of  association  to  be  $25,000,  and  that  only  $2,000 
had  been  expended  by  the  corporation  upon  the  road  withiD 
two  years  after  its  organization ;  that  under  the  statute  its 
franchises  had  become  forfeited  for  that  reason,  and  these 
paragraphs  were  bad. 

They  also  show  that  only  $8,069.64  of  capital  stock  was 
subscribed  to  the  articles  of  association,  and  that  more  than 
ten  per  cent,  of  that  amount  had  been  expended  upon  the 
road  within  the  first  two  years  after  its  organization.  And 
they  further  show  that  the  whole  of  the  $25,000,  named  in 
the  original  articles  of  association,  had  been  expended  in  the 
construction  of  the  road.  A  substantial  compliance  with  the 
statute  is  sufficient.    Sta^y  ex  rcZ.,  v.  Beck,  81  Ind.  500. 

In  the  case  of  the  Staie,  ex  reLy  v.  ShelbyvUle,  etc.y  T.  P.  (h., 
41  Ind.  151,  it  was  held  that  "  The  statute  clearly  contem- 
plates a  statement  of  the  amount  of  the  capital  stock  in  the 
body  of  the  articles  of  association,  in  addition  to  the  state- 
ment of  the  amount  of  stock  taken  by  such  subscriber."  In 
that  case,  there  was  no  amount  stated  in  the  articles  of  asso- 
ciation and  they  were  held  insufficient.  The  object  of  this 
provision  of  the  statute  is  to  fix  a  limit  beyond  which  the 
amount  of  the  capital  stock  subscribed  can  not  extend,  while 
the  amount  subscribed  shows  what  part  of  that  amount  has 
been  taken.  The  amount  taken  controls  the  expenditure,  and 
not  the  amount  stated  in  the  body  of  the  articles.     The  statute 
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provides  that  whenever  $500  per  mile  has  been  subscribed, 
the  orgaDizatioD  will  oonstitnte  a  corporation.  And  these 
paragraphs  of  answer  show  that  more  than  |500  per  mile  had 
been  subscribed  before  the  corporation  had  commenced  op- 
erations. But  this  statute  was  evidently  intended  to  apply 
to  oi^nizations  for  the  construction  of  new  roads,  and  not  to 
organizations  for  the  purpose  of  owning  and  operating  roads 
already  constructed. 

And  while  the  articles  of  association  in  this  case  state  the 
purpose  to  be  the  construction,  ownership  and  operation  of 
the  road,  all  the  facts  in  the  case  show  that  it  was  intended  by 
the  use  of  the  word  construction,  to  mean  the  reconstruction 
and  repair  of  a  road  already  in  existence. 

The  statute  prescribes,  section  3641,  B.  S.  1881,  that 
**  Every  such  company  or  association  shall  cease  to  be  a  body 
corporate  if,  within  two  years  from  the  time  of  filing  a  copy 
of  its  articles  of  association  with  the  county  recorder,  it  shall  * 
not  have  commenced  the  construction  of  its  road,  and  ex- 
pended at  least  ten  per  cent,  of  its  capital  stock,  and  if, 
within  four  years  from  such  time,  such  road  shall  not  be  com- 
pleted :  Provided,  however,  That  if  it  should  so  happen  that 
such  company  should  fail  to  complete  the  whole  of  its  road 
within  four  years,  then,  in  that  case,  all  the  rights,  privileges, 
and  franchises  conferred  by  this  act  upon  the  company  shall 
be  applicable  to  and  be  the  charter  of  such  company  for  so 
much  of  its  road  as  may  be  completed  within  four  years,  as 
folly  and  effectually  as  if  the  whole  line  were  completed." 

Section  3624  of  said  act  provides  for  the  constructing  or 
owning  of  such  roads ;  and,  therefore,  where  the  purpose  is 
only  for  repairing,  owning  and  operating,  section  3641  does 
not  apply,  for  that  is  only  made  to  apply  where  the  purpose 
is  the  construction  of  a  road ;  and  it  requires  the  ten  per  - 
cent,  to  be  expended  in  construction  within  two  years  as  an 
earnest  of  good  faith  to  the  public  that  it  will  be  completed. 
And  this  is  further  shown  by  the  fact  that  before  the  failure 
to  expend  ten  per  cent,  in  the  ^construction  of  the  road  shall 
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work  a  forfeiture  of  the  charter,  there  shall  be  a  failure  to 
complete  the  road  in  four  years;  and  then  only  such  part  as- 
is  not  thus  completed  is  forfeited. 

But  this  provision  of  the  statute  was  amended  in  1856.  See 
section  3667,  E.  S.  1881,  so  as  to  extend  the  time  for  comple- 
tion from  four  to  ten  years ;  and  before  a  gravel  road  company'^ 
charter  can  be  declared  forfeited  for  the  non-expenditure  of 
ten  per  cent,  of  its  capital  stock,  it  must  also  appear  that  it 
has  not  completed  its  road  in  ten  years  after  its  organization^ 
Such  a  failure  is  not  alleged  in  this  information. 

If  section  3641  could  be  held  applicable  to  this  class  of 
cases,  we  think  there  was  a  substantial  compliance  by  appel- 
lees with  its  provisions.  But  we  do  not  think  it  applicable 
to  organizations  merely  for  the  ownership  and  operation  of 
roads  that  had  been  already  completed,  and  there  could  be  no 
forfeiture  for  non-completion,  when  the  road  was  completed 
at  the  beginning.  It  is  the  failure  to  show  a  necessary  earnest 
of  completion  in  a  certain  time,  and  an  actual  completion 
in  a  definite  additional  time,  that  works  a  forfeiture  of  the 
charter.  It  is  the  completion  of  the  road  that  is  sought  to 
be  secured.  And  where  that  is  done,  the  want  of  construc- 
tion, or  the  expenditure  of  money  thereon  within  a  limited 
time,  can  not  be  complained  of  by  the  State  in  a  proceeding- 
of  qtio  wai^anto  to  have  the  charter  declared  forfeited. 

The  information  in  this  case  is  bad. 

These  paragraphs  in  the  answer  state  facts  suiScient  to  con- 
stitute defences  to  the  cause  of  action.  There  was  no  error 
in  overruling  the  demurrers  to  them. 

The  only  reference  made  in  appellant's  brief  to  the  rulings 
upon  the  demurrers  to  the  different  paragraphs  of  the  reply 
is,  that  they  are  good  enough  for  bad  paragraphs  of  the  an- 
swer, thereby  tacitly  admitting  that  the  various  paragraphs 
of  the  reply,  to  which  the  demurrers  were  sustained,  are  not 
good,  and* we  do  not  attempt  to  discuss  them. 

As  to  the  exceptions  to  the  conclusions  of  law,  it  is  insisted 
by  appellees'  counsel,  that,  as  the  special  finding  of  facts  and 
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statement  of  conclusions  of  law  are  not  made  a  part  of  the 
record  by  a  bill  of  exceptions,  nor  ordered  to  be  so  made  by 
the  court,  that  they  are  not  properly  in  the  record,  and  can  not 
be  considered.  In  this  appellees  are  mistaken;  they  are 
signed  by  the  judge,  and  that  makes  them  a  part  of  the  record 
the  same  as  a  special  verdict  of  a  jury.     See  Buskirk  Pr.  206. 

The  court  specially  found  in  substance,  as  follows :  That  in 
the  year  1869,  a  gravel  road  company  was  organized  to  con- 
struct a  road  from,  etc.,  giving  a  description  of  the  road ;  that 
this  company  attempted  to  organize  under  the  act  of  1865, 
and  it  was  found  afterwards  that  the  company  had  not  legally 
organized;  that  on  the  17th  day  of  November,  1875,  the  de- 
fendant organized  as  a  corporation  under  the  act  of  1852,  and 
became  a  corporation  under  the  name  of  St.  Paul  and  Mor- 
ristown  Turnpike  Company.  A  copy  of  the  articles  of  as- 
sociation are  filed  with  the  complaint  and  is  in  these  words : 
Then  follows  the  copy. 

The  amount  of  capital  stock  is  fixed  in  said  articles  at  S25,- 
000.     The  total  amount  of  capital  subscribed  was  $8,069.64. 

The  reason  or  cause  of  forfeiture  averred  in  the  complaint 
is,  that  the  corporation  did  not  within  two  years  after  No- 
vember 17th,  1875,  expend  ten  per  cent,  of  the  capital  stock 
of  said  company. 

The  company  did  expend  after  November  17th,  1875,  and 
before  November  17th,  1877,  |2,200. 

As  conclusions  of  law,  the  court  stated  that  ten  per  cent, 
of  the  capital  stock  of  said  company  was  expended  within 
two  years  after  the  organization  of  said  company  ;  and  that 
therefore  there  has  been  no  forfeiture  of  the  franchises  of 
said  company.  For  these  reasons  the  finding  is  for  the  de- 
fendants; and,  over  a  motion  for  a  new  trial,  judgment  was 
rendered  accordingly. 

For  the  reasons  heretofore  given,  we  see  no  error  in  the 
conclusions  of  law,  and  the  court  decided  right  in  overruling 
the  exceptions  to  them. 

The  evidence  is  not  in  the  record.     No  question  is  pre- 
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Honted  upon  the  overruling  of  the  motion  for  a  new  trial  ex- 
cept the  court  erred  in  its  conclusions  of  law.  This  is 
not  a  proper  reason  for  a  new  trial,  but  is  a  proper  specifica- 
tion in  the  assignment  of  errors,  and  as  such  has  been  consid- 
ered. '  Buskirk  Pr.,  pp.  205,  206.    . 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

We  think  it  appropriate  in  this  connection  to  add  the  fol- 
lowing extract  from  the  case  of  Moore  v.  SUxtCy  ex  rel,  71  Ind. 
478 :  "  It  should  be  the  policy  of  the  State  and  of  its  ofiScers 
of  all  grades,  as  it  seems  to  us,  to  foster  and  encourage  in  all 
legitimate  ways  the  organization  of  turnpike  and  gravel  road 
corporations,  and  the  construction  and  maintenance  of  their 
roads.  The  rights,  privileges  and  franchises  of  such  corpo- 
rations, we  think,  should  not  be  declared  forfeited,  and  they 
should  not  be  ousted  and  excluded  therefrom,  except  for  solid, 
weighty  and  cogent  reasons,  for  the  violation  of  a  positive 
and  prohibitory  statute,  and  not  of  a  statute  whose  provisions 
are  permissive  and  apparently  directory,  and  never  upon  merely 
technical  grounds." 

If  none  of  the  subscribers  to  the  former  articles  of  asso- 
ciation, or  those  who  paid  their  money  as  taxes  under  the  stat- 
ute, and  had  a  right  to  become  stockholders  on  account  thereof, 
complain  of  the  change  in  the  ownership  and  operation  of  the 
road,  we  do  not  think  the  State  ought  to  be  permitted  to  in- 
terfere, when  the  public  is  not  injured,  unless  there  is  a  vio- 
lation of  law  to  justify  it. 

The  judgment  of  the  court  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed. 

Filed  May  30, 1883.    Petition  for  a  rehearing  overruled  Dec.  13,  1883. 
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Pleadhto. — OomplainL — Demurrer. — A  complaint  ayerring  facts  upon 
which  the  plaintiff  is  entitled  to  some  relief  is  good  on  demurrer,  anc 
the  extent  of  the  relief  due  can  not  be  determined  upon  demurrer. 

MuRTOAOE. — Deed, — De/eaacmoe, — Ihrol  Agreement  to  Beeoncey. — Breach, — 
SUxhile  cf  FriLudA. — SaTiibrtfptey. — A  deed  absolute  in  form,  executed  and 
received  in  pursuance  of  a  parol  agreement  th^t  it  shall  be  held  as  se- 
cuiitj  for  a  debt,  and  that  the  grantee  will  make  adyances  to  the  grantor 
for  certain  purposes,  and  upon  being  reimbursed  for  such  advances,  and 
pavment  of  his  own  claim,  will  reconvey.  is  a  mortgage.  The  parol  de- 
feasance is  not  within  the  statute  of  frauds,  after  the  deed  has  been  exe- 
cuted, and  a  breach  of  the  parol  agreement  by  the  grantor,  by  repudi- 
ating it,  conveying  the  land,  and  refusing  to  make  the  advances,  creates 
a  cause  of  action.  But  if  it  appears  that  the  conveyance  was  void  under 
the  act  of  Congress  by  reason  of  the  bankruptcy  of  the  grantor,  the  suit 
will  fail. 

iNSTBUcnov. — Evidence. — An  instruction  which  assumes  the  truth  of  a 
fact  concerning  which  the  evidence  is  conflicting,  is  erroneous. 

From  the  Hamilton  Circuit  Court. 

•  T.  J.  Kane,  T.  P.  Davis,  (7.  Byfidd  and  L.  Howland,  for 
appellant. 

F.  Jtf.  TVis8cU  and  R.  R.  Stephenson,  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  complaint  of  the  appel- 
lees^ that  they  are  husband  and  wife ;  that  the  husband  Fran- 
cis M.  Beck,  owned  land  of  the  value  of  $15,000,  personal 
property  of  the  value  of  $4,000,  and  a  judgment  for  $1,193; 
that  he  was  indebted  to  a  firm,  of  which  the  appellant  was  a 
member,  in  the  sum  of  $2,500,  and  that  on  the  14th  day  of 
September,  1876,  a  verbal  agreement  was  made  between  him 
and  the  appellant.  This  agreement  is  thus  set  forth  in  the 
complaint,  viz. :  "  In  consideration  that  the  plaintiffs  would 
join  in  the  execution  of  a  deed,  conveying  the  real  estate 
aforesaid,  and  would  transfer  said  personal  property,  and  as- 
sign said  claim  on  Joseph  A.  Beck,  to  him,  said  Landers, 
that  he  would  hold  the  title  to  said  land,  so  conveyed,  appar- 
VoL.  92.- 
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ently  as  an  absolute  conveyance,  but  in  reality  merely  as  a 
security  for  the  indebtedness  owing  to  him,  said  Landers^ 
and  the  firm  of  which  he  was  a  member,  and  in  trust  for  the 
plaintiff;  that  after  such  conveyance  the  plaintiff  should 
remain  in  possession  of  and  cultivate  said  land  and  raise 
stock  thereon,  and^  he,  said  Landers,  would  advance  money 
and  furnish  stock  to  be  kept  and  fed  thereon,  and  out  of  the 
proceeds  of  said  stock,  and  the  proceeds  of  the  personal 
property  and  judgment  aforesaid,  together  with  such  other 
means  as  might  be  obtained  from  any  other  sources  by  said 
Beck,  afler  ample  time  had  been  given  him  for  the  accumu- 
lation of  such  profits,  the  realization  of  such  proceeds  and  the 
acquirement  of  such  means,  the  indebtedness  to  said  Landers 
should  be  paid;  and  said  Landers  should  pay  off  a  judgment 
against  said  Beck  in  favor  of  one  Lunhoro,  and  should  also 
furnish  to  and  aid  and  assist  said  Beck  in  raising  any  sums  of 
money  necessary  to  pay  off  and  discharge  any  and  all  liens 
against  his  property,  and  to  pay  all  his  debts,  thereby  pre- 
venting his  property  from  being  levied  upon,  taken,  or  sold. 
It  was  also  then  agreed  that  after  full  payment  had  been  made 
to  said  Landers,  and  the  firm  of  which  he  was  a  member,  and 
after  all  the  other  debts  owing  by  Beck  had  been  satisfied  aud 
discharged,  and  after  said  Landers  had  been  reimbursed  in  ftiU, 
with  interest  for  all  moneys  advanced,  said  Landers  is  to  re- 
convey  all  the  real  estate  aforesaid  to  the  plaintiffs."  It  is 
averred  that  the  land  was  conveyed  and  the  personal  property 
and  judgment  transferred  as  stipulated  in  the  oral  contracts  ; 
that  Beck,  in  all  other  respects,  performed  his  agreement,  "ex- 
cept that  he  was  unable  to  pay  his  other  debts  in  full,  because 
of  the  failure  and  refusal  of  Landers  to  furnish  money  and  pro- 
vide means  to  enable  him  so  to  do,  and  that  Landers,  about 
one  year  after  receiving  the  deed  to  the  land,  openly  repudi- 
ated and  disavowed  the  agreement,  and  without  the  consent 
of  the  plaintiffs  conveyed  all  of  the  real  estate  to  the  defend- 
ant Gustavus  H.  Voss,  and  has  thereby  put  it  out  of  his 
power  to  convey  a  good  and  valid  title  to  the  plaintiflfe/' 
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It  is  well  settled  that  if  a  complaint  states  such  facts  as 
entitle  the  plaintiff  to  some  relief,  in  the  form  of  action 
adopted,  it  will  be  held  good  on  demurrer.  Bayless  v.  Glenn, 
72  Ind.  5,  and  cases  cited. 

The  question  as  to  the  amount  of  recovery  does  not  arise 
upon  a  demurrer  to  a  complaint ;  for,  if  the  &cts  stated  con- 
stitute a  cause  of  action,  the  measure  of  damages  is  to  be  de- 
termined at  a  subsequent  stage  of  the  proceedings. 

The  complaint  entitles  the  appellees  to  some  relief  because 
it  sets  forth  a  valid  contract,  shows  performance  on  their  part, 
and  a  breach  on  the  part  of  appellant. 

The  title  to  the  land  did  not  pass  from  the  appellees  for 
the  reason  that  the  deed  although  absolute  on  its  face  was  a 
mortgage,  and  a  mortgage  does  not  convey  title.  It  creates 
a  lien,  but  conveys  no  estate.  It,  therefore,  appears  on  the 
&ce  of  the  complaint,  that  the  title  still  remained  in  appel- 
lees burdened  with  appellant's  lien,  and  that  there  was  no 
agreement  to  convey  land  within  the  meaning  ascribed  by  the 
courts  to  the  statute  of  frauds.  When  the  conveyance  was 
executed,  it  became,  according  to  the  complaint,  a  mere  mort- 
gage, and  the  case  is  within  the  rule  that  a  deed  absolute  on 
its  fa.ce  may  be  shown  to  be  a  mortgage. 

Where  all  that  part  of  a  contract  which  is  within  the  stat- 
ute IS  performed,  it  is  taken  out  of  the  statute  and  the  con- 
tract may  be  enforced.  In  the  case  before  us  the  complaint 
shows  a  conveyanoe  by  deed  to  Landers  of  the  land  and  his 
promise,  yielded  as  a  consideration  for  the  conveyance,  to 
perform  certain  acts,  and  this  promise  is  enforceable.  It 
would  be  so  even  though  the  appellees  had  not  been  the  orig- 
inal owners  of  the  land.  Tinkler  v.  Swaynie,  71  Ind.  562 ; 
Reyman  v.  Mosher,  71  Ind.  596 ;  Schenck  v.  SitJioff,  75  Ind. 
486;  Arnold  v.  Stephenson,  79  Ind.  126 ;  Humphrey  v.  Fair, 
79  Ind.  410;  FetUm  v.  Smith,  84  Ind.  485, 491 ;  Stephenson  v. 
Amoldy  89  Ind.  426 ;  BuU  v.  Butt,  91  Ind.  305.  We  ^eed  not 
and  do  not  decide  to  what  relief  the  facts  pleaded  entitle  the 
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plaintiffs,  for  it  is  enough  to  declare  that  they  are  sufficient 
to  entitle  them  to  some  relief. 

The  complaint  avers  that  the  appellees  performed  their  con- 
tract in  SQ  far  as  they  were  not  prevented  by  the  appellant, 
and  thus  shows  that  they  were  not  in  default.  Where  per- 
formance is  prevented  by  the  act  of  the  defendant,  the  plain- 
tiff^ is  excused  from  a  full  perforuiance.  But,  in  the  present 
instance,  it  is  made  to  appear  that  the  appellant  has  disabled 
himself  from  reconveying  the  land  according  to  his  agree- 
ment, and  appellees  had,  therefore,  a  right  to  bring  an  action 
without  further  performing  their  part  of  the  contract. 

A  breach  of  the  contract  is  shown  bv  the  averments  which 
charge  that  the  appellant  had  openly  repudiated  the  contract, 
had  failed  to  advance  money  as  agreed,  had  failed  to  pay  the 
debts  he  promised  to  discharge,  and  had  conveyed  the  land 
he  had  agreed  to  hold  as  the  security  for  his  debt.  What  the 
measure  of  damages  is  can  not,  as  we  have  seen,  be  deter- 
mined upon  the  demurrer  to  the  complaint. 

The  exceptions  are  in  the  record  by  a  bill  of  exceptions 
filed  at  the  term  in  which  the  verdict  of  the  jury  was  returned. 
Where  a  bill  of  exceptions  is  filed  at  the  term  at  which  the 
verdict  is  rendered,  it  will  be  presumed,  as  to  all  the  rulings 
on  the  trial,  that  leave  was  obtained  to  reduce  the  exceptions 
to  writing  at  the  time  the  rulings  were  made.  Pitzer  v.  In- 
dianapolis, etc.,  R.  W.  Go.,  80  Ind.  569;  Boyce  v.  GraAam,  91 
Ind.  420;  GalveH  v.  State,  91  Ind.  473. 

In  the  special  bill  of  exceptions  filed  during  the  term,  it  is 
stated  that  "the  plaintiffs  requested  the  court  to  instruct  the 
jury  in  writing,  and  as  follows,  which  said  request  and  the  in- 
structions asked  by  the  plaintiffs  are  in  the  words  and  figures 
following,"  and  this  statement  is  followed  by  the  request  and 
instructions.  This  sufficiently  shows  what  the  instructions 
were,  and  another  statement  shows  that  they  were  given  as 
requested,  and  brings  them  into  the  record. 

At  the  close  of  these  instructions  it  is  stated:  "And  to  the 
giving  of  each  of  which  of  the  said  instructions  said  defend- 
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ant  at  the  time  excepted."  This  reserves  the  question.  Ex- 
ceptious  to  instructions  maybe  reserved  by  a  bill  of  exceptions 
as  well  as  by  notes  upon  the  margin  of  the  instructions. 
Works  Pr.,  section  796;  Newby  v.  Warren,  24  Ind.  16L 

In  one  of  the  instructions^  given  at  the  instance  of  the  ap- 
pellees, is  the  following  statement :  ^'And  in  determining  the 
amount  of  damages  you  should  charge  Landers  with  the  fiiir 
value  of  the  land  and  of  the  personal  property  transferred  to 
him,  the  rents  and  profits  of  the  lands,  if  any,  the  profits,  if 
any,  from  the  stock  raised  and  fed  by  the  plaintiffs,  and  all 
the  sums  of  money  paid  to-  him  by  the  plainti£&,  or  others,  for 
their  use,  if  any  was  so  paid."  The  court  erred  in  assuming 
that  personal  property  was  transferred  to  Landers*  It  is  a 
settled  rule  that  instructions  must  not  assume  as  true  any  facts 
where  the  evidence  is  conflicting,  and  in  view  of  the  evidence 
in  this  case,  it  is  clear  that  injury  was  done  the  appellant  by 
the  violation  of  this  rule. 

There  was  evidence  tending  to  show  that  Landers  did  not 
receive  a  deed  from  the  appellees  until  after  Francis  M.  Beck 
had  been  adjudged  a  bankrupt,  and  his  property  transferred 
to  an  assignee,  and  it  is  urged  that  the  sixth  instruction  given 
at  the  request  of  the  appellees  is,  under  this  evidence,  erro- 
neous. That  instruction  reads  as  follows :  ^'  If  the  plaintiffs 
have  proved  the  allegations  of  their  complaint  by  a  prepon- 
derance of  the  evidence,  it  is  no  defence  that  the  transfer  of 
the  property  was  prohibited  by  the  bankrupt  act,  or  was  made 
to  cheat,  hinder  or  delay  the  creditors  of  Francis  M.  Beck, 
and  in  the  absence  of  any  other  defence  your  finding  should 
be  for  the  plaintiffs."  We  think  the  contention  of  the  appel- 
lant must  prevail. 

The  appellees  were  bound  to  show  performance  by  the  con- 
veyance of  title,  and  if  the  husband  had  no  title  when  the  con- 
veyance was  made,  it  is  plain  that  he  could  not  perform  his 
oral  contract  upon  which  this  action  rests.  It  must  be  borne 
in  mind  that  the  appellees  groand  their  action  upon  this  oral 
agreement,  and  aver  performance  by  the  conveyance  of  title. 
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and  the  general  denial  put  them  to  proof  of  performance^  and 
entitled  appellant  to  introduce  evidence  tending  to  negative 
that  required  of  them.  If  the  law  prohibited  Francis  M.  Beck 
from  conveying,  then  he  was  disabled  from  performing  his 
agreement^  and  could  not  enforce  it. 

It  must  also  be  kept  in  mind  that  the  oral  agreement,  until 
carried  into  execution  by  a  conveyance,  was  not  enforceable! 
In  holding  the  complaint  good,  we  proceeded  upon  the  ground 
that,  according  to  its  averments,  so  much  of  the  contract  as 
was  within  the  statute  of  frauds  had  been  executed  by  the  con- 
veyance of  the  land ;  but  this  is  &r  from  holding  the  oral 
agreement  valid  and  enforceable  at  its  inception.  If  it  were 
not  for  the  averment  of  performance  by  conveyance  o/  the 
land,  the  oral  agreement  would  have  been  clearly  within  the 
statute  and  not  enforceable.  Until  the  conveyance  Landers 
acquired  no  enforceable  contract  rights,  and  if  the  appellees 
could  not  convey  when  the  deed  was  finally  executed,  it  is 
clear  they  could  not,  and  did  not,  perform  their  part  of  the 
agreement. 

Other  questions  are  d  iscussed,  but  as  the  case  must  go  back  for 
another  trial,  we  do  not  deem  it  necessary  to  pass  upon  them. 

Judgment  reversed. 

Filed  Dec.  12, 1883. 


No.  10,014. 

j5|  ^  Lucas  v.'Hendrix  et  al. 

MoBTOAOE. — DeedL^Conditum  SubsequeiU, — A  warranty  deed  in  the  form 
given  by  statute,  which  also  provides  that  upon  the  payment  of  a  sum  of 
money  to  the  grantor,  the  grantee  shall  be  seized  in  fee  simple,  and  that 
payment  with  interest  may  be  compelled  by  suit,  creates  an  equitable 
mortgage  in  favor  of  the  grantor,  and  not  a  condition  subsequent. 

Same. — Pleading. — To  a  complaint  against  the  heirs  and  devisees  of  lands 
upon  a  mortgage  for  the  purchase-money,  an  answer  that  the  defendants 
held  a  mortgage  given  by  their  ancestor,  the  purchaser,  upon  the  same 
lands,  or  held  a  sheriff's  certificate  of  sale  upon  foreclosure  of  such  a 
mortgage,  is  no  bar. 
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Same. — Comiemportmeaia  Agreement. — ^To  a  complaint  to  foreclose  a  mort- 
gage, an  answer  showing  a  contemporaneous  written  contract  of  the 
parties,  to  the  effect  that  the  debt  should  be  payable  only  upon  the  occur- 
rence of  an  event  which  never  happened,  is  good  on  demurrer. 

OoMPULDirr. — JVayer. — An  improper  prayer  does  not  subject  a  complaint 
to  demurrer,  but  if  the  facts  stated  entitle  the  plaintiff  to  any  relief 
whatever  the  demurrer  should  be  overruled. 

Prom  the  Huntington  Circuit  Court. 

W.  H,  Trammdy  for  appellant. 
li.  P.  MiUigariy  for  appellees. 

Hammond,  J. — Complaint  by  the  appellant  against  the  ap- 
pellees, as  heirs  and  devisees  of  Isaac  Hendrix,  deceased,  to 
review  a  judgment  rendered  in  the  court  below  in  favor  of  said 
decedent  in  his  lifetime,  against  the  appellant  and  others. 

The  grounds  for  review,  as  claimed  in  the  appellant's  com- 
plaint, are  that  the  complaint  of  Isaac  Hendrix  in  the  former 
action  did  not  state  facts  sufiScient  to  constitute  a  cause  of  ac- 
don ;  that  the  court  erred  in  sustaining  the  demurrer  of  said 
Isaac  Hendrix  to  the  2d,  3d  and  4th  paragraphs  of  the  appel- 
lant's answer  to  said  complaint,  and  erred  in  rendering  judg- 
ment against  the  appellant  in  the  former  case  for  costs. 

A  demurrer  for  the  want  of  fiicts,  etc.,  was  sustained  to  the 
appellant's  complaint  for  review,  and  this  ruling  is  the  only 
error  assigned  in  this  court. 

In  the  case  sought  to  be  reviewed,  Isaac  Hendrix  was  plain- 
liflF.  Benjamin  F.  Hendrix  and  his  wife  and  the  appellant 
were  defendants.  The  complaint  in  that  case  was  based  upon 
a  deed  executed  July  19th,  1873,  by  Isaac  Hendrix  to  Ben- 
jamin F.  Hendrix.  After  the  preliminary  averments  as  to 
the  execution  of  the  deed,  the  complaint  stated  the  plaintiff's 
cause  of  action  as  follows : 

"  Which  conveyance  was  made  upon  a  condition  subsequent 
to  this,  to  wit :  The  said  Benjamin  P.  Hendrix  agreed  to  pay 
to  the  plaintiff  five  annual  payments  of  $440,  to  be  paid 
at  the  end  of  each  year,  and  on  failure  to  pay  the  said  sev- 
eral sums  at  the  end  of  each  year,  then  the  whole  sum  of 
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$4,400  was  to  become  due  and  collectible,  with  ten  per  cent, 
interest  and  attorneys^  fees,  which  plaintiff  avers  were  reason- 
ably worth  $200,  and  the  plaintiff  avers  that  he  demanded 
each  and  every  payment  as  aforesaid,  but  that  the  said  Ben- 
jamin F.  Hendrix  wholly  failed  and  neglected  to  pay  the 
said  several  sums,  or  any  of  the  same,  or  any  part  thereof^ 
and  suffered  himself  to  become  wholly  insolvent  and  unable 
to  pay  any  part  of  said  sum  of  money ;  wherefore  plaintiff 
says  that  there  is  a  breach  of  the  conditions.  And  plaintiff' 
avers  that  afterward,  to  wit,  on  the  20th  day  of  July,  1876, 
he  entered  upon  said  premises  and  took  possession  of  the 
same  and  holds  the  same,  a  copy  of  which  conveyance  is  filed 
herewith,  and  the  plaintiff  avers  that  the  said  Frances  Hen- 
drix is  the  lawful  wife  of  said  Benjamin  F.  Hendrix.  The 
plaintiff  further  avers  that  Thomas  L.  Lucas  claims. to  have 
some  interest  in  said  land,  and  is  made  a  defendant  to  answer 
to  his  interest,  and  on  final  hearing  of  this  cause  the  plain- 
tiff prays  that  said  deed  be  cancelled  and  the  title  to  said 
lands  quieted  in  the  plaintiff  and  all  other  relief  to  which 
plaintiff  is  entitled  in  the. premises/' 

A  copy  of  the  deed  was  filed  with  the  complaint.  It  was 
a  warranty  deed  in  the  statutory  form,  the  consideration 
expressed  therein  being  $4,400.  The  reservation  or  conditions 
set  out  in  the  deed,  following  the  description  of  the  real  es- 
tate, were  as  follows : 

"  This  conveyance  is  made  subject  to  the  following  condi- 
tions, to  wit :  The  grantor  retains  an  interest  of  $440  per 
annum  for  the  term  of  five  years,  which  it  is  stipulated  the 
grantee  shall  pay  to  said  grantor,  and  in  case  of  failure  of  the 
annual  payment  of  said  sum  at  the  end  of  each  year  for  the 
period  of  five  years  and  five  annual  payments,  then  the  said  sum 
is  to  become  due,  and  payment  may  be  enforced  for  said  sum,  or 
as  much  thereof  as  may  be  due,  in  any  court  of  competent 
jurisdiction,  with  interest  at  ten  per  cent,  and  attorney's  fees ; 
and  upon  making  of  said  five  payments  aforesaid  of  $440  each, 
then  the  grantee  is  to  become  the  owner  in  fee  of  the  above 
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described  premises^  and  the  consideratiou  mentioned  in  this 
deed,  to  wit,  f4,400,  is  to  be  taken,  counted,  and  considered 
as  an  advancement  on  the  part  of  the  said  Isaac  Hendrix  to 
the  said  Benjamin  F.  Hendrix,  and  to  be  reckoned  in  the  final 
settlement  of  his,  Isaac  Hendrix's,  estate/' 

As  the  complaint  averred  that  the  grantor  Isaac  Hendrix, 
at  the  time  of  the  execution  of  the  deed,  owned  the  land  in 
fee  simple,  we  are  of  opinion  that  the  allegation  '^  that  Thomas 
L.  Lucas  claims  some  interest  in  said  land  and  is  made  a  de- 
fendant to  answer  to  his  interest,'^  shows  sufficiently  that 
Lucas'  interest,  whatever  it  may  have  been,  was  subordinate 
to  the  rights  of  the  said  grantor. 

The  reservation  in  the  deed  is  not  a  condition  subsequent ; 
in  legal  effect  it  is  simply  a  mortgage.  In  Carr  v.  Holbrooky 
1  Mo.  240,  it  was  held  that  a  deed  made  for  lands,  to  be  ab- 
solute on  the  payment  of  certain  notes,  but  in  default  of  pay- 
ment to  be  void,  was  to  be  considered  a  mortgage.  Pugh  v. 
Holty  27  Miss.  461,  decides  in  the  same  way.  Jones,  in  his 
work  on  Mortgages,  vol.  1,  sections  228-9,  says: 

"  228.  An  express  reservation  in  a  deed  of  a  lien  upon  the 
land  conveyed  creates  an  equitable  mortgage,  and  when  the 
deed  is  recorded  everv  one  is  bound  to  take  notice  of  the  in- 
cumbrance.  *  *  *  A  stipulation  in  a  deed,  that  the  titles 
shall  not  vest  in  the  grantee  until  the  purchase-money  is  paid, 
amounts  in  equity  to  a  mortgage.  So  does  a  deed  providing 
that  it  shall  be  absolute  on  the  payment  of  certain  notes,  but 
in  default  of  payment  shall  be  void. 

"  229.  A  lien  reserved  is  a  lien  by  contract.  A  lien  for 
the  purchase-money  expressly  reserved  by  a  vendor  in  his 
deed  of  conveyance  is  a  lien  created  by  contract,  and  not  by 
implication  of  law.  *  *  *  It  is  really  a  mortgage.  *  *  *  It 
is  governed  by  the  same  rules  that  a  mortgage  is.  It  passes 
by  an  assignment  of  the  notes  secured  by  it.  It  is  foreclosed 
as  a  mortgage ;  and  there  is  the  same  right  of  redemption  for 
a  limited  period  after  a  foreclosure  sale.  '  The  reservation 
of  the  vendors'  lien  in  the  deed  of  convevance/  savs  Mr.  Jus- 
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tice  Bradley,  of  the  Supreme  Court  of  the  United  States, 
*  is  equal  to  a  mortgage  taken  for  the  purchase-money  con- 
temporaneously with  the  deed,  and  nothing  more.  The  pur- 
chaser has  the  equity. of  redemption  precisely  as  if  he  had  re- 
ceived a  deed  and  given  a  mortgage  for  the  purchase-money/ 
The  legal  title  passes  to  the  purchaser  subject  to  the  lien,  and 
the  land  is  subject  to  attachment  and  execution  as  his  prop- 
«erty  just  as  an  equity  of  redemption  is/* 

The  law  as  thus  announced  is  in  harmony  with  the  deci- 
sions of  this  court.  Davis  v.  Stonestreet,  4  Ind.  101 ;  Heath 
V.  WUliama,  30  Ind.  495. 

But  regarding  the  reservation  in  the  deed  as  amounting 
only  to  a  mortgage,  we  are  of  the  opinion  that  the  complaint 
in  the  former  case  contained  every  necessary  averment  to  au- 
thorize its  foreclosure.  It  is  true  that  the  prayer  of  the  com- 
plaint was  not  for  a  foreclosure,  but  for  a  cancellation  of  the 
deed.  But  it  is  well  settled  that  the  prayer  for  relief  is  only 
SL  matter  of  form,  and  where  the  facts  stated  entitle  the  party 
to  any  remedy,  a  complaint  will  be  held  good  on  demurrer 
without  reference  to  the  demand  for  relief.  A  defective  or 
improper  prayer  for  relief  is  not  reached  by  demurrer,  but 
by  motion  to  strike  out  or  to  make  more  specific.  Lowry  v. 
Ihdton,  28  Ind.  473 ;  Goodall  v.  Mopley,  45  Ind.  365 ;  Ba- 
ker v,  Armstrong,  57  Ind.  189;  1  Works  Pr.,  section  224. 

We  think  that  the  complaint  in  the  former  case  was  good, 
especially  as  against  an  objection  coming  for  the  first  time  in 
a  bill  for  review.  We  are  now  to  consider  whether  any  par- 
agraph of  the  appellant's  answer  to  that  complaint  was  suffi- 
cient. The  purport  of  the  second  and  third  paragraphs  of 
the  appellant's  answer  is  thus  stated  in  the  brief  of  his  counsel : 

"Appellant's  second  paragraph  of  answer  set  up  a  note  exe- 
cuted by  Benjamin  F.  Hendrix,  secured  by  a  mortgage  on  said 
real  estate  in  controversy  executed  by  said  Benjamin  F.  Hen- 
drix and  his  wife  Frances  M.  Hendrix,  and  asks  judgment  on 
^aid  note  and  foreclosure  of  said  mortgage.  Appellant's  third 
paragraph  of  answer  sets  up  that  he  is  the  assignee  of  a  sher- 
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iff 's  certificate  of  purchase  of  said  real  estate  id  controversy, 
which  was  sold  on  a  judgment  rendered  against  said  Benja- 
min F.  Hendrix^  and  asks  that  his  interest  as  such  be  pro- 
tected by  declaring  the  same  to  be  a  lien  upon  said  real  estate." 

It  is  manifest  that  neither  paragraph  was  sufficient  as  an 
auRwer  to  the  complaint  of  Isaac  Hendri^  to  foreclose  the 
lien,  which,  as  we  have  seen,  was  equivalent  to  a  mortgage, 
reserved  in  his  deed  to  Benjamin  F.  Hcndrix.  That  lien  was 
necessarily  paramount  to  any  lien  of  a  mortgage  subsequently 
executed  by  Benjamin  F.  Hendrit,and  also  paramount  to  any 
<;laim  that  could  have  been  acquired  against  the  land  by  its  sale 
under  execution  on  a  judgment  rendered  against  said  Benja- 
min. We  are  considering  the  above  paragraphs  of  answer, 
not  as  to  whether  they  were  good  as  a  cross  complaint  against 
Benjamin,  but  as  to  whether  they  were  sufficient  as  an  answer 
to  the  complaint  of  Isaac.  So  fiir  as  they  assumed  to  perform 
the  latter  office,  the  demurrer  to  them  was  properly  sustained. 

The  fourth  paragraph  of  the  appellant's  answer,  in  the  re- 
viewed case,  alleged,  in  substance,  that  the  land  in  controversy 
was  conveyed  by  Isaac  Hendrix  to  Benjamin  F.  Hendrix,  a 
son  of  said  Isaac,  as  an  advancement,  and  was  to  be  so  charged 
against  said  Benjamin  in  said  Isaac's  estate ;  that  said  Benja- 
min, at  the  time  of  the  conveyance,  and  as  a  part  of  the  same 
transaction,  receipted  to  said  Isaac  for  the  sum  of  $4,400,  with 
an  agreement  contained  in  the  receipt  to  the  effect  that  the 
condition  contained  in  the  deed,  as  to  said  Benjamin  paying 
said  Isaac  $440  per  annum  for  five  years,  was  inserted  therein 
for  the  sole  purpose  of  securing  to  said  Isaac  an  income  and 
means  of  support  and  livelihood  should  he  at  any  time  dur- 
ing his  life,  through  misfortune  or  otherwise,  lose  his  prop- 
erty or  become  in  needy  circumstances,  or  be  in  want  of  the 
means  of  support,  in  which  case,  and  under  no  other  circum- 
stances, said  Benjamin  was  to  pay  said  Isaac  the  sum  of  ten 
per  centum  annually  for  a  term  not  exceeding  five  years,  upon 
the  sum  of  $4,400,  being  the  amount  of  said  advancement; 
but  should  the  said  Isaac  be  and  remain  in  easy  and  affluent 
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circumstances,  and  not  need  or  be  in  want  of  said  sum  or  any 
part  thereof  for  his  support  and  livelihood,  then  and  in  that 
case^said  Isaac  should  make  no  demand  for  the  said  sum  or  any 
part  of  it,  and  said  Benjamin  should  be  absolved  and  released 
from  the  payment  thereof.  The  answer  then  averred  that 
said  Isaac  had  never,  after  executing  said  deed,  been  in  needy 
circumstances,  or  in  need  or  want  of  the  means  of  support  or 
livelihood,  but  was  at  the  time  of  the  execution  of  the  deed, 
and  had  so  remained  since,  in  easy  and  affluent  circumstances, 
possessing  ample  means  of  support,  and  had  not  been  at  any 
time  in  want  of  said  sum  so  stipulated  to  be  paid  him,  on  the 
conditions  aforesaid,  and  that  no  demand  therefor  had  been 
made  before  bringing  suit.  A  copy  of  the  alleged  agreement 
was  not  filed  with  the  answer  for  the  reason,  as  stated  therein, 
that  it  was  in  the  possession  of  said  Isaac.  The  answer  then 
sets  up  the  appellant's  note  and  mortgage,  and  his  claim  to 
the  land  under  purchase  at  sheriff's  sale  as  set  out  in  the  sec- 
ond and  third  paragraphs  of  his  answer  above  considered. 

We  think  the  fourth  paragraph  of  the  answer  was  good. 
Where  several  instruments  of  writing  are  executed  at  the 
same  time  in  relation  to  the  same  subject-matter,  and  based 
upon  the  same  consideration,  they  should  be  construed  to- 
gether as  one  contract.  Fellows  v.  Kress,  5  Blackf.  536; 
Thomas  v.  Page,  6  Blackf.  78;  Woodward  v.  MathewSy  15 
Ind.  339;  Gressey  v.  Webb,  17  Ind.  14;  Cincinnati,  etc.,  E. 
R.  Co.  v.  Pearce,  28  Ind.  502. 

By  the  deed  from  Isaac  to  Benjamin  and  its  acceptance, 
the  latter  obligated  himself  to  pay  the  former  $440  each  year 
for  five  years;  but  by  the  receipt  from  Benjamin  to  Isaac,  by 
which  the  latter  became  bound  by  its  acceptance,  it  was  shown 
that  the  conveyance  w-as  intended  as  an  advancement,  and 
that  the  annual  payments  provided  for  therein,  were  not  to 
be  made  or  required  to  be  made  unless  the  necessitous  cir- 
cumstances of  Isaac,  during  his  life,  should  require  such  pay- 
ments for  his  support. 

The  answer  shows  that  the  contingency  on  which  the  pay- 
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ments  depended,  had  never  arisen,  and  that,  as  a  consequence, 
there  was  nothing  due  Isaac  at  the  time  of  his  suit.  B^'^'.^a- 
min  could  have  availed  himself  of  this  defence  had  he  chbsen 
to  do  so,  and  no  good  reason  occurs  to  us  why  one  who  had 
acquired  rights  in  the  land  under  him,  and  who  was  made  a 
party  and  challenged  to  bring  forward  his  claims,  might  not 
also  interpose  the  same  matter  as  a  bar  to  the  action  against 
him.     Peabody  v,  Peabody,  59  Ind.  556. 

The  court  in  the  reviewed  case  erred  in  sustaining  the  de- 
murrer of  Isaac  Hendrix,  the  plaintiff  therein,  to  the  fourth 
paragraph  of  the  appellant^s  answer  to  said  complaint.  This 
error  being  properly  shown  by  the  appellant's  complaint  for 
review,  such  complaint  is  sufficient,  and  the  demurrer  thereto 
was  erroneously  sustained. 

Judgment  reversed  at  the  appellees'  costs,  with  instructions 
to  the  court  below  to  overrule  the  appellees'  demurrer  to  the 
appellant's  complaint  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Filed  Dec.  12,  1883. 


No.  10,901. 

Chase  et  al.  v.  Beeson,  Administrator,  et  al. 

Decedents'  Estates.  —  VcuxUing  Final  SetUement.  —  Fraud, —  Pleading, — 
Where  an  administrator,  fraudulently,  by  promises  to  ^7  a  creditor  of 
the  deceased,  who  is  sick,  with  no  friends  at  hand  but  the  family  of  the 
debtor,  puts  him  off  his  guard  so  that  he  does  not  file  his  claim,  and 
then  fraudulently  and  without  notice  to  the  creditor  makes  final  settle- 
ment of  the  estate  and  is  discharged,  tlie  estate  being  solvent  and  the 
creditor  not  appearing  nor  being  summoned,  the  creditor  may,  on  ap- 
plication stating  the  facts,  have  the  final  settlement  vacated  by  virtue 
of  section  2403,  B.  S.  1881.  But  such  an  application  stating  facts  which 
merely  raise  an  inference  of  unfair  dealing  by  the  administrator  towards 
the  creditor,  and  making  a  general  charge  of  fraud,  is  not  sufficient. 

From  the  Fayette  Circuit  Court. 

J.  (yPrien  and  (7.  (7.  Shirley y  for  appellants. 
/.  L  IMtle,  for  appellees. 
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ZoLLABS^  J. — Appellants  Nancy  Chase  and  Francis  M. 
Morgan^  as  the  brother  and  sister^  and  the  ontj  heirs  at  law^ 
of  Diana  P.  Morgan,  instituted  this  proceeding  against  Oth- 
niel  Beeson,  as  the  administrator  of  the  estate  of  Temple 
Beeson,  deceased,  and  the  other  appellees  as  his  heirs  at  law, 
to  set  aside  the  final  settlement  in  the  estate  of  said  Temple 
Beeson.  The  proceeding  is  based  upon  section  2403,  R.  S* 
1881.      ■ 

The  petition  or  complaint  is  in  three  paragraphs.  In  each 
paragraph^  the  right  of  appellants  to  proceed  as  petitioners  or 
plaintiffs  is  established  by  sufficient  averments.  Separate  de- 
murrers were  filed  to  each  paragraph  by  the  administrator  and 
the  heirs.  These  demurrers  were  sustained,  and  judgment 
rendered  against  appellants.  From  this  judgment  they  prose- 
cute this  appeal,  and  assign  as  error  the  sustaining  of  the  de- 
murrers. 

The  averments  of  the  third  paragraph,  upon  which  appel- 
lants ask  to  have  the  final  settlement  set  aside  and  the  estate 
reopened,  may  be  summarized  as  follows : 

Diana  P.  Morgan,  for  many  years,  was  a  servant  in  the 
fiimily  of  Temple  Beeson,  and  with  him  was  the  owner  of  an 
undivided  interest  in  real  estate  in  Howard  county.  This 
land  was  sold  in  1872.  Temple  Beeson  collected  her  portion 
of  the  amount  received  for  it,  and  agreed  to  pay  it  over  to  her 
with  interest^  At  his  death,  on  the  15th  day  of  January,  1881, 
he  was  indebted  to  her  for  the  amount  so  received,  and  inter- 
est on  the  same,  and  for  services,  in  the  sum  of  about  $4,- 
000.  After  the  death  of  Temple  Beeson,  appellee  Othniel 
Beeson  was  appointed  the  administrator  of  his  estate.  Until 
the  taking  effect  of  the  act  of  1881,  viz.,  September  19th, 
1881,  said  administrator  had  been  accustomed  to  pay  claims 
against  the  estate  without  requiring  them  to  be  filed  and  proven 
in  court.  From '  the  death  of  Temple  Beeson  until  her 
death,  on  the  15th  day  of  April,  1882,  Diana  P.  Morgan  still 
lived  in  the  family  of  said  Beeson.  From  September,  1881, 
until  her  death,  she  was  an  invalid,  unable  to  go  to  the  county 
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seat  to  file  her  claim,  and  had  no  relative  or  friends  near  to 
assist  her  except  the  Beeson  family.  '^  With  a  wicked,  vicioQ9 
and  unlawful  intent  and  purpose  to  deceive  her,  the  said 
Othniel  Beeson,  administrator,  on  repeated  occasions,  both 
before  and  after  the  law  required  that  claims  should  be  filed 
in  the  proper  court  *  *  *  against  estates,  told  her  *  *  that 
he  would  pay  her  claim,  or  pay  by  way  of  compromise,  $2,000 
on  said  claim  in  settlement  thereof,  without  requiring  said 
claim  to  be  filed  in  court,  and  thus  threw  her  off  her  guard ; 
that  she  believed  he  would  pay  her  claim  off,  or  as  much  as 
$2,000,  without  trouble  to  her ;  that  such  statements  by  said 
Othniel  Beeson  were  made  alone  for  the  fraudulent  and  wrong- 
fiil  purpose  of  misleading  and  deceiving  her   *    *   as  to  the 
real  intention  of  the  defendants,  as  to  her  *  *  said  debt  and 
claim  against  said  estate;  that  for  the  purpose  of  consummat- 
ing the  wrongful  and  fraudulent  purpose  of  the  defendants  in 
cheating  her  *  *  out  of  her  claim,  and  avoiding  payment  of 
the  same  by  the  estate  of  said  Temple  Beeson,  the  said  Othniel 
Beeson,  as  administrator,  prepared  and  filed  a  report,  *  *  *^ 
and  caused  the  same  to  be  entered  of  record,  and  approved  * 
*  *  on  the  4th  day  of  April,  1882,  without  giving  to  said 
Diana  P.  Morgan  any  personal  notice  whatever,  by  summons 
or  otherwise,  of  the  filing  and  pendency  of  said  report,  and 
with  a  full  knowledge  on  his  part,  and  of  all  the  defendants, 
that  she  *  *  was  disabled  and  diseased,  and  had  been  for  six 
months  prior  to  the  date  of  filing  said  report,  so  that  she  could 
not  attend  to  filing  her  claim  against  said  estate  and  enforc- 
ing the  allowance  of  the  same.  Neither  of  these  plaintiffs  had 
any  personal  notice  by  summons  or  otherwise  of  the  filing  and 
pendency  of  said  final  report  and  settlement  of  Temple  Bee- 
son's  estate  by  said  Othniel   Beeson,  as  the  administrator 
thereof;  and  neither  said  Diana  P.  Morgan,  nor  either  of 
these  plaintifi^,  attended  such  final  settlement  in  person.'^ 

There  is  a  further  averment  that  there  was  fully  $10,000 
worth  of  property  belonging  to  the  estate  of  Temple  Beeson, 
unused  in  the  administration  of  said  estate,  and  capable  of 
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being  made  assets,  in  the  hands  of  the  administrator  for  the 
payment  of  the  debt  due  to  Diana  P.  Morgan. 

It  is  provided  in  the  section  of  the  statute  above  mentioned, 
among  other  things,  as  follows :  "  When  final  settlement  of 
an  estate  shall  have  been  made  and  the  executor  or  admin- 
istrator discharged,  any  person  interested  in  the  estate,  not 
appearing  at  the  final  settlement,  nor  personally  summoned 
to  attend  the  same,  may  have  such  settlement,  or  so  much 
thereof  as  affects  him  adversely,  set  aside,  and  the  estate  re- 
opened, by  filing  in  the  court  in  which  the  settlement  was 
made,  within  three  years  from  the  date  of  such  settlement, 
his  petition,  particularly  setting  forth  the  illegality,  fraud,  or 
mistake  in  such  settlement  or  in  the  prior  proceedings  in  the 
administration  of  the  estate,  affecting  him  adversely." 

It  is  not  the  duty  of  the  administrator  to  assist  claimants 
in  the  filing  and  allowance  of  their  claims,  nor  to  keep  the 
estate  open  for  the  filing  of  such  claims.  As  to  all  unfounded 
or  doubtful  claims,  it  his  duty  to  make  resistance.  On  the 
other  hand,  as  to  all  bona  fde  creditors,  the  administrator 
holds  the  estate  in  trust,  and  it  is  clearly  not  his  duty,  by  any 
kind  of  unfair  dealing,  deceit  or  fraud,  to  defeat  the  filing 
and  allowance  of  their  claims.  To  practice  such  fraud  or 
deceit,  and  thereby  prevent  the  filing,  allowance  and  pay-  j 

ment  of  such  claims,  is  a  clear  violation  of  duty  on  the 
part  of  an  administrator.  Such  a  practice  will  not  be  al- 
lowed to  inure  to  his  benefit,  or  to  the  benefit  of  the  estate 
he  may  represent.  The  purpose  of  the  above  statute  is  to 
prevent  such  wrong.  The  portion  of  the  petition  above  set 
out,  the  truth  of  which,  of  course,  is  admitted  by  the  de- 
murrer, shows  very  clearly,  as  we  think,  that  by  false  state- 
ments and  promises,  Diana  P.  Morgan,  while  away  from 
friends,  and  sick  in  thie  debtor^s  family,  was  led  to  believe 
that  no  action  on  her  part  was  required  to  procure  the  ad- 
justment and  payment  of  her  claim.  Such  being  the  case,  her 
representatives  are  entitled  to  have  the  final  settlement  set 
aside  and  the  estate  reopened,  that  they  may  have  an.oppor- 
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tanity  to  prove  the  claim,  and  have  it  paid  out  of  the  assets 
of  the  estate.  As  bearing  more  or  less  directly  upon  the 
question  here  decided,  see  Miller  v.  Steele,  64  Ind.  79,  and  Zeek 
v.i2eed,  69Ind.319. 

The  averment  in  the  petition  or  complaint  that,  upon  the 
hearing  of  the  final  report,  no  proof  was  made  to  the  court  that 
the  proper  notice  of  such  hearing  had  been  given,  is  not  equiva- 
lent to  an  averment  that  such  notice  had  not  been  given,  and  is 
insufficient  to  authorize  a  setting  aside  of  the  final  settlement. 

The  court  below  struck  out  a  portion  of  the  third  paragraph. 
The  portion  thus  struck  out  has  not  been  brought  back  into 
the  record  by  a  proper  bill  of  exceptions,  and  is,  therefore, 
not  properly  before  us.  It  is,  however,  copied  into  the  tran- 
script ;  we  have  examined  it  and  conclude  that  appellants  were 
not  injured  by  the  ruling  in  striking  it  out.  It  relates  to  the 
sale  of  real  estate  and  the  purchase  of  it  by  the  administra- 
tor. The  complaint  shows  the  existence  of  ample  funds  aside 
from  the  real  estate  so  purchased  by  the  administrator,  and 
contains  no  averment  that  the  funds  arising  therefrom  were 
improperly  applied  by  him. 

The  statements  of  the  first  and  second  paragraphs  of  the 
complaint  are  such  as  raise  an  inference  of  unfair  dealing  with 
a  sick  and  infirm  woman,  but  they  are  not  sufficient  to  justify 
the  setting  aside  of  the  final  settlement.  The  charge  that  the 
final  report  was  made  and  filed  to  defraud  Diana  P.  Morgan 
out  of  her  claim,  is  too  general  to  be  available  as  a  charge  of 
fraud.  The  specific  fiicts  should  be  stated.  Over  v.  Hether- 
ington,  66  Ind.  365,  and  cases  cited. 

It  results,  from  the  conclusions  we  have  reached,  that  the 
demurrers  were  properly  sustained  to  the  first  and  second 
paragraphs  of  the  complaint,  and  improperly  sustained  to  the 
third.  The  judgment  is,  therefore,  reversed,  with  costs,  and 
cause  remanded,  with  instructions  to  the  trial  court  to  over- 
rule the  demurrer  to  the  third  paragraph  of  the  complaint. 
Filed' Dec.  11, 1883.    ' 
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Vebdict.  — /wtorroflo/orieB. — The  answers  of  the  jury  to  interrogatories  will 
not  overrule  the  general  yerdict,  unless  they  can  not  be  reconciled  with 
it  on  any  reasonable  hypothesis. 

Bepleyin. — Demand, — Where  one  purchases  personal  property  in  good 
faith  from  one  not  the  owner,  a  demand  must  precede  a  suit  against  himi 
in  replevin ;  but  it  is  otherwise  when  he  purchases  with  notice  of  the  facts. 

GoNTRACTi. — SUUuie  of  Frauds, — Delivery. — Where  A.  and  B.  orally  agree  to- 
exchange  horses,  subject  to  C.'s  approval,  and  A.  delivers  his  horse  to 
B.,  the  delivery  takes  the  case  out  of  the  statute  of  frauds,  and  when  C. 
ratifies  the  contract  B.  gets  title  to  the  horse  so  delivered. 

Same. — Rexieswn, — Evidence. — Etiapfpd. — After  exchanging  horses  with  B.,, 
A.  wrongfully  took  possession  of  the  horse  which  he  had  exchanged^ 
whereupon  B.  sued  A.  for  feeding  and  care  of  the  horse,  but  dismissed 
his  suit  before  trial. 

Hddy  that  this  was  not  conclusive  evidence  of  B.'s  assent  to  a  rescission  of 
the  contract,  nor  did  it  work  an  estoppel. 

Same. — Sunday, — A  contract  made  on  Sunday  and  ratified  on  a  secular 

* 

day  is  valid. 

Bill  op  Exceptions.— -SMprcmc  CowL — Where  there  are  two  bills  of  ex- 
ceptions, neither  of  which  singly  is  sufficient  to  save  a  question  for  the 
Supreme  Court,  but  taken  together  there  is  enough,  the  question  will  be 
regarded  as  in  the  record. 

Evidence. — Dedarations  of  Third  JPtrfon.  —  Where,  in  replevin,  a  party- 
claims  by  purchase  from  a  third  person,  the  declarations  of  that  person 
while  in  possession  are  proper  evidence  against  his  vendee. 

Same. — Intention, — Res  Oestcs. — Where  the  intention  with  which  an  act  was 
done  is  immaterial,  proof  of  the  intention  may  be  rejected ;  but  declara- 
tions of  a  party  at  the  time  he  does  an  act  are  part  of  the  res  getia  and 
admissible. 

Instructions. — Harmless  Error, — ^The  refusal  of  a  correct  instrtiction  b  a 
harmless  error,  where  it  appears  by  answers  of  the  jury  to  interroga- 
tories, in  accordance  with  the  weight  of  evidence,  that  the  instruction 
could  not  have  changed  the  verdict. 

Same. — An  instruction  which  assumes  the  truth  of  facts  in  dispute  should 
not  be  given. 

Notice. — A  knowledge  of  facts  sufficient  to  excite  inquiry  is  notice  of 
everything  which  reasonable  inquiry  would  have  revealed. 

Bona  Fide  Purchaser. — A  bona  fide  purchaser  is  one  who,  in  good  faith^ 
buys  and  pays  value  before  receiving  notice  of  the  rights  of  others  in 
the  property  purchased. 

From  the  Tippecanoe  Circuit  Court. 


NOVEMBER  TERM,  1883.  67 

Ktthns  V.  Gates. 

J2*  P.  Davidson  and  «7.  (7.  Davidson,  for  appellant. 
/.  Parky  J.  R.  Coffroihj  0.  B.  Stewart,  T.  F.  Gaylord  and 
A.  Parsons,  for  appellee. 

ElIiIOTT,  J. — The  facts  which  appear  in  the  answers  re- 
turned by  the  jury  to  the  interrogatories  addressed  to  them 
may  be  thus  summarized  :  Benjamin  Pring  was  the  owner  of 
the  colt  here  in  controversy,  and  on  Sunday,  the  24th  day  of 
August,  1879,  made  with  the  appellee  an  oral  contract  of  ex- 
change, wherein  it  was  agreed  that  the  latter  should  take  the 
colt  and  deliver  in  excliange  a  bay  mare  upon  the  payment  by 
the  former  of  $40  in  money ;  that  the  exchange  was  not  to  be 
deemed  finally  determined  upon  until  Pring  should  receive 
the  assent  of  his  grandmother,  and  that  the  appellee  should 
retain  both  the  colt  and  the*mare  until  the  payment  of  the  J40. 
At  the  time  the  oral  agreement  was  made  Pring  delivered  the 
colt  to  the  appellee ;  the  assent  of  the  grandmother  was  given ; 
the  colt  was  left  in  appellee's  possession  until  October  4th, 
1879,  and  acts  were  done  by  Pring  evincing  a  ratification  of 
the  original  contract.  On  the  day  last  named  Pring  took  the 
colt  from  the  possession  of  appellee,  whereupon  the  latter 
brought  an  action  for  the  expense  of  feeding  and  caring  for 
it  from  August  24th  until  that  day ;  this  action,  however,  was 
dismissed  before  trial.  The  value  of  the  colt  was  $40  at  the 
date  of  the  original  contract  of  exchange.  The  appellant 
Kuhns  bought  the  colt  from  Pring  after  the  oral  agreement 
between  him  and  the  appellee,  and  with  notice  of  that  agree- 
ment. The  appellee  brought  this  action  of  replevin,  but  did 
not,  prior  to  bringing  it,  make  any  demand  upon  Kuhns. 

The  rule  is  that  judgment  will  go  upon  the  general  verdict 
unless  the  answers  to  interrogatories  are  utterly  irreconcil- 
able with  it  upon  any  reasonable  hypothesis  that  can  be  framed 
under  the  issues.  The  contention  of  appellant  that  he  is  en- 
titled to  judgment  on  the  answers  can  not  be  sustained  unless 
we  find  that  they  can  not  be  reconciled  with  the  general  verdict. 
It  is  clear  to  us  that  there  is  no  invincible  repugnancy. 


t 
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It  is  in  general  true,  that  where  personal  property  passes 
into  the  hands  of  a  purchaser  in  good  faith  and  without  notice, 
a  demand  must  precede  the  action.  But  the  appellant  is  not 
such  a  purchaser.  He  bought  with  notice,  and  was  not 
entitled  to  be  treated  as  an  innocent  third  person,  and,  there- 
fore, can  not  impose  upon  his  adversary  the  burden  of  prov- 
ing a  demand. 

The  delivery  of  any  article  of  value  as  an  earnest  to  bind 
a  bargain  is  a  suflBcient  compliance  with  the  provisions  of  the 
statute  of  frauds  respecting  the  sale  of  personal  property  of  the 
value  of  $50  or  more.  The  delivery  of  the  colt  was  sufficient 
to  bind  the  bargain. 

Upon  the  assent  of  Pring's  grandmother  the  contract  ceased 
to  be  executory,  aud  became  execitted ;  thenceforth  the  prop- 
erty and  possession  were  both  in  the  appellee.  Bertelson  v. 
Bower,  81  Ind.  512;  Lester  v.  East,  49  Ind.  588;  Heidine  v. 
Hall,  4  Ind.  189. 

A  contract  made  on  Sunday  but  ratified  on  some  other  day 
of  the  week  is  valid.  City  of  Evansmlle  v.  Morris,  87  Ind.  269 
(44  Am.  R.  763). 

The  fact  that  appellee  brought  an  action  for  keeping  the 
colt  did  not  conclude  him ;  it  may  have  been  some  evidence  of 
an  assent  to  a  rescission  of  the  contract,  but  it  was  by  no  means 
conclusive.  There  was  no  election  of  inconsistent  remedies 
creating  an  estoppel.  An  act  evidencing  a  given  intention  is 
often  open  to  explanation,  and  such  was  the  character  of  appel- 
lee's act  in  bringing  the  action  for  the  expense  of  feeding  the 
colt.  Had  a  judgment  been  obtained  and  insisted  upon,  "we 
should  have  been  faced  by  a  very  different  question,  but  here 
the  action  was  dismissed  and  the  remedv  abandoned.  It  can 
not  be  inferred,  for  the  purpose  of  striking  down  the  general 
verdict,  that  there  was  no  explanation ;  on  the  contrary,  it  is 
our  duty  to  presume  that  there  was  a  satisfactory  one. 

On  the  face  of  the  answers,  the  appellee,  and  not  the  appel- 
lant, was  entitled  to  judgment. 

Following  the  order  of  argument  adopted  by  counsel,  we 
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come  to  the  questions  raised  by  the  denial  of  the  motion  for 
a  new  trial. 

It  is  well  settled,  that  in  order  to  make  rulings  admitting 
evidence  available  as  error  upon  appeal,  the  grounds  of 
the  objections  must  be  stated  to  the  trial  court  and  embodied 
in  the  bill  of  exceptions.  City  of  Delphi  v.  Lowery,  74  Ind. 
520  (39  Am.  R.  98).  We  find  two  bills  of  exceptions  in  the 
record,  and  in  one  of  them  the  objections  are  stated,  but  not 
in  the  other,  and  we  will  regard  the  one  as  a  special  bill  and 
the  other  as  a  general  bill,  and  treat  the  question  as  properly 
saved.  The  testimony  objected  to  was  as  to  a  conversation 
between  Pring  and  appellee  after  the  former  had,  without  the 
consent  of  the  latter,  regained  possession  of  the  colt,  and  was 
still  in  possession.  The  testimony  was  competent,  because  it 
proved  the  declarations  of  the  person  in  possession. 

We  do  not  think  there  was  any  material  error  in  refusing 
to  permit  appellant  to  ask  Pring  "  why  he  took  the  colt  out 
of  Gates'  pasture."  The  intent  with  which  that  act  was  done 
was  not  the  subject  of  investigation.  Nor  do  we  think  there 
was  any  error  in  allowing  appellee  to  prove  what  he  said 
when  the  action  was  instituted  to  recover  the  expense  of 
feeding  and  caring  for  the  colt.  These  declarations  were  part 
of  the  res  gestce  of  that  act,  and  were  necessary  in  order  to 
enable  the  jury  to  fully  understand  its  force  and  effect.  These 
declarations  very  satisfactorily  explained  the  course  of  appel- 
lee, and  clearly  showed  that  he  did  not  bring  the  action  for 
the  purpose  of  rescinding  the  contract. 

The  belief  of  appellant  as  to  who  owned  the  colt,  Pring  or 
Gates,  was  not  material,  and  we  can  not  reverse  because  the 
court  refused  to  permit  him  to  testify  to  it. 

We  are  inclined  to  think  that  the  court  erred  in  directing 
the  jury  that  no  demand  was  necessary,  for  the  appellant  de- 
nied, while  on  the  witness  stand,  that  he  knew  of  the  contract 
with  appellee,  but  we  do  not  feel  warranted  in  adjudging  a 
reversal,  for  the  reason  that  the  decided  preponderance  of  the 
evidence  is  that  he  did  have  knowledge,  and  the  jury  have  so 
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found  in  their  answers  to  interrogatories.  Where  the  jury  find 
against  a  party  in  answer  to  interrogatories,  and  in  accord- 
ance with  the  weight  of  evidence,  upon  an  isolated  question 
of  fact,  the  error  in  the  instructions  should  be  regarded  as  a 
harmless  one.  White  v.  Jackson,  1 5  Ind.  1 56 ;  Wilds  v.  Bogan, 
67  Ind.  453 ;  ParmUe  v.  Sloan,  37  Ind.  469. 

Where  a  man  has  knowledge  of  facts  sufficient  to  put  him 
upon  inquiry,  he  is  chargeable  with  knowledge  of  all  mat- 
ters which  he  could  have  learned  by  reasonable  inquiry.  The 
court  did  not  err  in  giving  the  second  instruction  asked  by 
appellee,  for  it  embodies  the  proposition  of  law  we  have  stated 
and  was  pertinent  to  the  evidence. 

The  eleventh  instruction  asked  by  the  appellant  was  rightly 
refused.  It  proceeds  upon  the  ground  that  Gates  w^as  es- 
topped, although  Kuhns  knew  that  the  former  had  bargained 
for  the  colt,  and  had  been  in  possession  under  that  bargain. 
This  instruction  is  bad  for  at  least  three  reasons:  Ist.  It  as- 
sumes that  Kuhns  did  purchase  the  colt,  for  the  introductory 
clause  is,  ^'  Even  though  Kuhns  had  known  before  buying  the 
colt  of  Pring  that  Pring  had  bargained  the  colt  to  Gates,  yet, 
if  at  the  time  he  did  buy  it  it  was  in  Pring's  possession,''  and 
this  is  an  assumption  of  fact  that  ought  not  to  have  been 
made.  2d.  It  leaves  out  of  view  the  element  of  good  faith  on  the 
part  of  Kuhns,  and  also  leaves  out  of  consideration  the  im- 
portant fact  that  Kuhns  could  not  claim  as  a  bona  fide  pur- 
chaser unless  he  showed  that  he  had  paid  value  before  knowl- 
edge of  appellee's  title.  3d.  It  attaches  undue  importance 
to  the  action  brought  by  appellee  for  the  expense  of  keeping 
the  colt,  and  altogether  ignores  the  element  of  ignorance  on 
the  one  part  and  knowledge  on  the  other,  which  are  always 
essential  elements  of  an  estoppel  in  pais. 

Judgment  affirmed. 

Filed  Dec.  11, 1883. 
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No.  10,815. 
EOOKSBY   ET   AL.   V.   ThE   StATE,   EX   REL.   CoOPER. 

Bastardy. — Forfeited  Recognizance  Bond, — Measure  of  Damages. — Pleading, 
— Principal  and  Surety. — Insolvency  of  PrineipaL — Fraud, — Suit  on  a  for- 
feited recognizance  to  appear  before  a  justice  upon  a  charge  of  bastardy, 
abide  the  order  of  the  justice,  and  not  depart  without  leave;  breach,  fail- 
ure to  give  bond  for  ,hi8  appearance  at  the  circuit  court  as  ordered,  and 
departing.  On  trial  of  the  bastardy  case  in  the  circuit  court  in  the  ab- 
sence of  the  accused,  notice  to  him  being  by  publication,  he  was  found 
guilty  and  adjudged  to  pay  $300. 

Meldf  that  an  answer  by  the  sureties  that  the  accused  was  insolvent  was 
bad,  either  as  a  bar  or  in  mitigation. 

Jleldf  also,  that  an  answer  that  the  justice  "  made  up  a  fraadulent  record/' 
showing  a  forfeiture  of  the  recognizance,  was  bad. 

Prom  the  Hamilton  Circuit  Court. 

W.  H,  Hudson  and  C.  W,  Cooky  for  appellants. 
W.  N,  Traoewell  and  R.  J,  Tracetoell,   for  appellee. 

Franklin,  C. — One  William  H.  Reaugh  was  prosecuted 
before  a  justice  of  the  peace  for  bastardy  on  complaint  made 
by  the  relatrix  herein,  Mary  J.  Cooper.  Reaugh  was  arrested 
and  brought  before  the  justice  for  trial.  The  cause  was  con- 
tinued to  a  subsequent  day,  and  Reaugh  entered  into  his  re- 
cognizance in  the  sum  of  $400  for  his  appearance  before  said 
justice,  at  a  day  certain,  with  the  appellants  as  his  sureties. 
The  defendant  Reaugh  appeared  at  the  time  required,  but  did 
not  abide  the  order  of  the  court ;  he  failed,  as  ordered,  to  give 
security  for  his  appearance  at  circuit  court,  and  departed  with- 
out doing  so,  and  thei*ein  made  default.  The  justice  declared 
his  recognizance  forfeited,  entered  the  forfeiture  of  record, 
endorsed  a  certificate  of  the  forfeiture  upon  the  recognizance, 
made  a  certified  transcript  of  the  proceedings,  and  transmitted 
the  same,  together  with  all  the  papers  in  the  case,  to  the  cir- 
cuit court,  where,  upon  subsequent  proceedings  had,  on 
publication,  in  the  absence  of  Reaugh,  a  judgment  was  ren- 
dered in  favor  of  the  relatrix  for  $300.  Whereupon  this  suit 
was  commenced  upon  the  recognizance.  Reaugh  was  not  found. 
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and  the  case  was  continued  as  to  him.  Appellants  Rooksby 
and  Highfill  appeared  and  demurred  to  the  complaint,  which 
was  overruled ;  they  then  answered  in  six  paragraphs ;  the 
first  was  a  denial,  and  a  demurrer  was  sustained  to  all  the 
other  |[)aragraphs.  There  was  a  trial  by  the  court,  a  finding 
for  the^relatrix,  and  over  a  motion  for  a  new  trial  judgment 
was  rendered  for  f300. 

There  are  several  errors  assigned,  but  we  need  only  notice 
sach  as  have  been  presented  by  appellants  in  their  brief. 

The  first  error  complained  of  is  the  sustaining  of  the  de* 
murrer  to  the  third  and  foorth  paragraphs  of  the  answer* 
They  are  the  same  in  substance.  The  appellants  set  up 
therein  the  insolvency  of  the  defendant  Reaugh,  and  claim  that 
it  is  a  good  defence,  in  mitigation  of  damages.  They  admit 
that  Reaugh  fiiiled  to  comply  with  the  terms  of  his  recogni- 
zance, but  insist  that  appellee  could  only  recover  the  damages 
actually  sustained,  and  in  support  thereof  we  are  referred  to 
the  cases  of  Staif,  ex  rd.,  v.  John^ony  1  Ind.  158,  Siaie,  ex  reL, 
v.  Hamilton,  33  Ind.  502,  and  SUde,  ex  reL,  v.  Mullen,  50 
Ind.  598. 

The  first  case  referred  to  was  against  a  sheriff  and  his  sure- 
ties on  his  official  bond  for  voluntarily  suffering  an  escape  of 
an  imprisoned  debtor,  in  which  it  was  held  that  the  sureties 
were  only  liable  for  the  damages  actually  sustained. 

The  second  case  was  against  a  sheriff  for  permitting  a  de- 
fendant to  escape  from  jail  after  judgment  had  been  rendered 
against  him  in  a  bastardy  proceeding,  in  which  it  was  held 
that  the  sheriff  was  liable  for  the  amount  of  the  judgment,, 
and  wherein  the  following  language  is  used :  ''In  this  State,, 
a  person  who  is  found  to  be  the  father  of  a  bastard  child,  on 
fiiilure  to  pay  or  replevy  the  judgment,  is  to  be  imprisoned 
in  the  jail  of  the  county  until  he  does  comply  with  the  order 
of  the  court.  To  permit  a  sheriff,  when  he  is  sued  for  per- 
mitting the  escape  of  a  person  confined  in  jail  for  a  &ilure 
to  pay  or  replevy  a  judgment  in  bastardy,  to  plead  the  insol- 
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vency  of  the  person  that  he  had  permitted  to  escape,  would  be 
to  deprive  the  unfortunate  mother  of  such  a  child  of  a  sub- 
stantial remedy,,  provided  by  the  laws  of  this  State  for  the  en- 
forcement of  her  judgment,  and  to  encourage  the  repetition 
of  such  offences  against  good  morals,  the  peace  and  happiness 
of  &milies,  and  the  best  interests  of  society.  We  can  not 
give  our  sanction  to  any  such  doctrine/' 

The  last  case  referred  to  was  also  against  a  sheriff  and  his 
sureties  on  his  official  bond  for  permitting  a  defendant  in  a 
judgment  upon  proceedings  in  bastardy  to  escape  from  jail, 
in  which  it  was  held  that  an  instruction  that  the  plaintiff  could 
only  recover  the  actual  damages  sustained  by  the  escape  wais 
erroneous ;  and  in  this  case  &  distinction  is  made  between  vol- 
untarily and  involuntarily  permitting  escapes.  But,  upon  the 
authority  of  the  case  of  State,  ex  rel.,  v.  Hamilton,  supra,  the 
case  was  reversed  for  the  erroneous  instruction. 

The  failure  to  keep  the  terms  of  the  recognizance  is  a  breach 
of  a  contract  for  the  performance  of  which  the  relatrix  had  a 
substantial  security,  and  is  not  like  the  tort  of  an  officer  per- 
.mitting  an  escape,  where  the  only  security  held  by  the  rela- 
trix was  the  body  of  the  defendant,  for,  true,  in  that  case,  if 
he  was  insolvent,  the  body  might  not  be  very  vahiable  to  her. 
But  even  in  such  a  case,  if  the  sheriff  is  to  be  held  liable  for  an 
escape  to  the  amount  of  the  judgment,  why  not  hold  the  surety 
in  the  recognizance  liable  to  the  amount  of  the  judgment. 

The  case  of  Turner  v.  State,  ex  rel,  66  Ind.  21 CJ,  is  very 
similar  to  the  one  under  consideration,  in  which  it  was  held 
that  the  recognizance  was  given  to  secure  the  relatrix  in  any 
sum  that  she  might  recover  in  the  circuit  court;  that  the 
condition  of  the  recognizance  was  that  the  defendant  should 
abide  the  order  of  the  justice ;  that  order  was  that  he  should 
give  security  for  his  appearance  in  the  circuit  court,  and 
abide  the  judgment  and  order  of  the  circuit  court,  which  he 
£iilcd  to  do,  and  there  was  a  breach  of  the  recognizance,  upon 
which  the  relatrix  could  maintain  an  action.     And  the  de- 
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fence  was  insufficient,  which  set  up  that  the  defendant  ap- 
peared before  the  justice  and  went  into  trial,  and  after  judg- 
ment that  he  was  the  father  of  the  child,  absconded  without 
giving  the  necessary  recognizance  for  his  appearance  at  the 
circuit  court. 

The  third  and  fourth  paragraphs  of  answer  pleaded  the  in- 
solvency of  the  defendant  in  bar  of  the  plaintiff's  cause  of 
action,  and  not  merely  in  mitigation  of  damages,  as  is  argued 
by  appellants'  counsel.  They  are  clearly  bad.  Nor  do  we  think 
they  would  have  been  good  if  pleaded  merely  in  mitigation. 
Larkin  v.  Staie^  ex  reL,  89  Ind.  68. 

The  fifth  paragraph  of  the  answer  sets  up,  as  appellants  al  • 
lege  in  their  brief,  "that  the  justice  made  up  a  fraudulent 
record." 

There  is  no  fraud  charged  in  the  relatrix,  in  procuring  the 
judgment  that  the  defendant  was  the  father  of  the  child,  but  in 
the  justice  in  making  up  the  record  that  the  recognizance  was 
forfeited.  In  a  collateral  proceeding  upon  the  recognizance, 
fraud  in  the  justice,  in  entering  a  forfeiture  of  the  recogni- 
zance, can  not  be  set  up  as  a  defence  to  the  plaintiff's  action. 
If  the  justice  committed  a  fraud,  he  alone  is  to  be  held  respon- 
sible for  it.  His  record  is  conclusive  against  a  collateral  at- 
tack.    There  was  no  error  in  sustaining  the  demurrer. 

As  to  the  overruling  of  the  motion  for  a  new  trial,  appel- 
lants in  their  brief  say :  "  The  court  rejected  the  offered  evi- 
dence of  one  William  Highfill  and  of  William  S.  Jones,  and  of 
Sarah  P.  Rooksby,  to  prove  the  facts  set  up  in  the  third,  fourth, 
fifth  and  sixth  paragraphs  of  answer.  It  is  for  the  court 
to  say  upon  inspection,  whether  the  evidence  was  competent." 
If  the  appellants  are  content  to  not  point  out  any  objection 
to  the  ruling  upon  the  evidence,  we  feel  content  to  not  search 
after  any,  but  will  be  satisfied  by  concluding  that  as  the  de- 
murrers were  sustained  to  all  of  said  paragraphs,  there  was 
no  error  in  refusing  to  hear  evidence  under  them  or  either  of 
them.  And  as  appellants  say  nothing  more  about  the  mo- 
tion for  a  new  trial,  we  conclude  there  was  no  error  in  over- 
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Tuliug  the  motion.  We  find  no  error  in  the  record.  The 
judgment  ought  to  be  ai&rmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Dec.  13, 1883. 
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Day  v.  Worland  et  al. 

Lnois. — IMarUy. — Judgment  on  Administrator's  Bond, — Mortgage, — A  judg- 
ment on  an  administrator'B  bond  is  a  lien  on  the  real  estate  of  the  defend- 
ants thereto  from  the  commencement  of  the  suit  thereon,  and  will  have 
priority  over  a  mortgage  executed  after  that  time.    H.  S.  1881,  section  609. 

8am£. — Notice. — Title  of  Cause, — Misnomer. — The  priority  of  lien  to  which 
a  judgment  on  an  administrator's  bond  is  entitled,  over  a  mortgage  exe- 
cuted after  the  beginning  of  the  suit,  is  not  affected  by  the  fact  that  the 
clerk  had  so  misnamed  the  parties  in  the  order-book  and  dockets  that 
they  would  not  indicate  the«  pendency  of  such  a  suit,  if  the  mortgagor 
was  not  misled  thereby. 

From  the  Shelby  Circuit  Court. 

A.  Major,  8.  Majors  T.  A.  Hendricks^  A.  W,  Hendricks,  C, 
Baker,  0.  B,  Hord,  A.  Baker  and  E,  Daniels,  for  appellant. 
T.  B.  Adams  and  L.  T.  Michener,  for  appellees. 

Black,  C. — The  appellant,  Jane  T.  Day,  sued  the  appellee 
Leo  H.  Worland  and  his  wife  upon  his  promissory  note,  and 
to  foreclose  a  mortgage  on  certain  real  estate  owned  by  him, 
executed  by  him  and  his  said  wife  to  secure  said  note.  Pend- 
ing the  action  Mrs.  Worland  died,  and  the  suit  was  discon- 
tinued as  to  her.  The  other  appellees,  William  Miller,  Simon 
B.  Worland,  and  Erastus  L.  Floyd,  administrator  de  bonis  non 
of  the  estate  of  Benjamin  M.  Bowen,  deceased,  were  also  made 
defendants. 

The  question  in  dispute  here  relates  to  the  giving  by  the 
court  below  of  priority  over  said  mortgage  to  a  certain  judg- 
ment of  which  said  Simon  B.  Worland  was  the  owner  by  as- 
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signment,  the  question  being  involved  in  the  ruling  upon  de- 
murrer to  an  answer  of  said  Simon^  and  in  the  conclusions  of 
law  in  a  special  finding. 

The  facts  which  illustrate  this  question  were  as  follows : 

The  note  and  mortgage  were  executed  to  the  appellant  on 
the  21st  of  February,  1878,  the  mortgage  being  on  certain 
real  estate  in  Shelby  county  owned  by  the  mortgagor,  Leo  H» 
Worland.  The  mortgage  debt  for  which  appellant  sued  was 
due  and  unpaid. 

On  the  1st  of  January,  1869,  one  Benjamin  M.  Bowendied, 
intestate,  in  Shelby  county,  and  one  Amos  E.  Gregg  was  duly 
appointed  administrator  of  his  estate;  and  on  the  11th  of  Oc* 
tober,  1869,  said  Gregg,  with  the  appellee  Leo  H.  Worland, 
executed  their  bond  to  the  State  of  Indiana  in  the  sum  of 
$3,000,  conditioned  that  said  Gregg  should  faithfully  discharge 
the  duties  of  his  trust  as  such  administrator.  On  the  16th  of 
February,  1872,  said  Gregg  died,  and  Erastus  L.  Floyd  was 
duly  appointed  administrator  de  bonis  non  of  the  estate  of  said 
Bowen,  deceased.  William  L.  Worland  was  appointed  exec- 
utor of  the  will  of  said  Gregg,  deceased. 

On  the  25th  of  October,  1872,  said  Floyd,  as  such  admin- 
istrator, filed  in  the  office  of  the  clerk  of  the  court  of  com- 
mon pleas  of  Shelby  county  his  complaint  on  the  bond  afore- 
said against  William  L.  Worland,  as  such  executor,  and  Leo 
H.  Worland,  wherein  said  Floyd,  as  such  administrator,  de- 
manded judgment  for  certain  assigned  breaches  of  said  bond. 

At  the  date  last  mentioned,  said  Leo  H.  Worland  owned 
said  premises  afterward  mortgaged  to  appellant  as  aforesaid^ 
and  he  was  still  the  owner  thereof  when  the  action  at  bar  was 
pending  in  the  court  below. 

At  the  time  of  the  filing  of  said  complaint  on  said  bond, 
the  action  which  it  was  thereby  intended  to  institute  was 
therein  entitled  thus :  "  Erastus  L.  Floyd,  administrator  de 
bonis  non  of  the  estate  of  Benjamin  M.  Bowen,  deceased,  v, 
William  L.  Worland,  executor  of  the  last  will  of  Amos  E. 
Gregg,  deceased,  and  Leo  H.  Worland,  defendants.'* 
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By  this  title  the  cause  was  placed  upon  the  entry  docket 
and  other  dockets,  and  the  order  books  of  said  court  of  com- 
mon pleas ;  and  when  that  court  was  abolished  said  cause  was 
transferred  to  the  circuit  court  of  said  county,  and  was  placed 
upon  the  court  docket  and  issue  docket  and  order  books  of 
said  circuit  court  under  the  samcf  title ;  and  it  so  continued 
to  be  placed  upon  order  books  and  dockets  of  said  circuit 
court  until  the  30th  of  November,  1878,  when  final  judgment 
was  rendered  in  the  cause,  and  it  was  entitled  thus :  ^'  State 
of  Indiana,  ex  rel.  Erastus  L.  Floyd,  as  administrator  de  bonis 
non  of  the  estate  of  Benjamin  M.  Boweu,  deceased,  v,  James 
C.  Sleeth,  administrator  de  bonis  non  with  the  will  annexed  of 
Amos  E.  Gregg,  deceased,  Leo  H.  Worland." 

On  the  24th  day  of  January,  1876,  said  plaintiff  Floyd  ob- 
tained leave  of  court  to  amend  his  said  complaint,  to  which  at 
the  time  a  demurrer  of  the  defendants  and  a  separate  demurer 
of  the  defendant  Leo  H.  Worland  were  pending,  and  thereupon 
the  plaintiff's  counsel  inserted  in  the  complaint  the  words  "The 
State  of  Indiang,  on  the  relation  of,''  so  as  to  make  the  names 
of  the  parties  to  the  complaint  read  as  follows :  "  The  State  of 
Indiana,  on  the  relation  of  Erastus  L.  Floyd,  administrator  de 
bonis  non  of  the  estate  of  Benjamin  M.  Bowen,  deceased,  plain- 
tiff, V.  William  L.  Worland,  executor  of  the  last  will  of  Amos 
E.  Gregg,  deceased,  and  Leo  H.  Worland,  defendants." 

And  the  plaintiff's  counsel  filed  said  complaint  as  so 
amended,  and  thereupon  the  court  made  the  following  entry 
in  the  order  book  of  said  circuit  court,  on  the  day  last  men- 
tioned :  "  Come  the  parties  by  their  attorneys,  and  the  plain- 
tiff now  asks  and  obtains  leave  of  court  to  amend  his  com- 
plaint, to  which  the  defendants  at  the  time  object  and  except, 
and  thereupon  file^  the  same,  as  amended,  in  the  words  and 
figures  following,  to  wit  (here  insert)." 

No  summons  was  issued  on  said  amended  complaint  or  on 
said  original  complaint,  and,  as  shown  by  the  entries  in  the 
order  books  of  said  courts,  said  Leo  H.  Worland  did  not  ap- 
pear in  said  cause  in  said  courts  otherwise  than  "by  attorney." 
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On  the  21st  of  March,  1877,  the  defendants  in  said  cause, 
including  Leo  fi[.  Worland,  filed  an  answer  to  said  amended 
complaint,  the  parties  being  designated  in  said  answer  as  they 
were  in  said  amended  complaint,  as  aforesaid,  said  answer  be- 
ing signed  and  filed  by  Alonzo  Blair  as  an  attorney  for  the 
defendants,  he  being  their  attorney  in  said  cause  and  having 
competent  authority  to  do  so. 

On  the  11th  of  June,  1877,  William  L.  Worland  resigned 
his  trust  as  executor  of  the  will  of  said  Gregg,  deceased,  and 
thereafter  one  James  C.  Sleeth  was  duly  appointed  his  suc- 
cessor, and  on  the  18th  of  March,  1878,  he  was  substituted  as 
a  defendant  in  said  action  on  said  bond. 

On  the  30th  of  November,  1878,  final  judgment  was  ren- 
dered in  said  cause  in  said  court,  in  favor  of  '^  the  State  of  Indi- 
ana, on  the  relation  of  Erastus  L.  Floyd,  as  administrator  de  bo- 
nis non  of  the  estate  of  Benjamin  M.  Bowen,  deceased,  against 
James  C.  Sleeth,  as  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  Amos  E.  Gregg,  deceased,  and  Leo 
H.  Worland,^'  for  the  sum  of  $1,400,  as  and  for  tbe  plaintiff's 
damages  on  said  bond. 

The  appellant  had  not  at  any  time  personal  knowledge  of 
the  pendency  of  said  action  on  said  bond ;  nor  did  she  or 
any  one  in  her  behalf  make  any  inquiry  or  examination  for 
any  pending  cause  affeoting  the  lands  of  Leo  H.  Worland, 

Said  judgment  was  assigned  by  said  Floyd  as  such  admin- 
istrator to  William  Miller,  who  re-assigned  it  to  said  Floyd, 
administrator,  who  upon  the  order  of  the  court  sold  and  as- 
signed it  to  one  Ray,  who  sold  and  assigned  it  to  the  appellee 
Simon  B.  Worland,  all  said  assignments  being  made  upon 
the  order  book. 

The  court  concluded  that  saici  judgment  was  a  lien  on  said 
real  estate  from  the  24th  of  January,  1876,  and  a  prior  lien 
to  appellant's  mortgage ;  and  the  question  as  to  which  lien 
was  the  prior  one  is  the  only  question  in  the  case  to  which 
we  are  required  to  respond  by  the  briefs  of  counsel. 

It  is  provided  by  statute  that  "  Judgments  on  bonds  pay- 
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able  to  the  State  of  Indiana  shall  bind  the  real  estate  of  the 
debtor  from  the  commencement  of  the  action."  Section  414, 
code  1852 ;  section  609,  R.  S.  1881. 

It  is  also  provided  that  "Actions  upon  oiBcial  bonds,  and 
bonds  payable  to  the  State,  shall  be  brought  in  the  name  of  the 
State  of  Indiana,  upon  the  relation  of  the  party  interested." 
Section  7,  code  1852;  section  253,  R.  S.  1881. 

Under  sections  162  and  163  of  the  act  relating  to  the  set- 
tlement of  the  estates  of  decedents,  2  l£.  S.  1876,  pp.  549-551, 
the  action  on  the  bond  of  the  deceased  administrator,  Gregg, 
could  be  brought  by  and  on  the  relation  of  his  successor  in 
the  trust.  Graham  v.  State,  ex  rel,  7  Ind.  470 ;  State,  ex  rei, 
V.  Potier,  9  Ind.  342 ;  Myers  v.  Staie,  ex  rel,  47  Ind.  293. 

The  bond  of  the  administrator  was  properly  made  payable 
to  the  State  of  Indiana.     Section  19,  2  R.  S.  1876,  p.  500. 

The  surety  on  such  a  bond  is  a  debtor  within  the  meaning 
of  said  section  414,  code  1852,  and  section  609,  R.  S.  1881. 
Shane  v.  Francis,  30  Ind.  92. 

The  mortgage  in  suit  was  executed  on  the  21st  of  Feb- 
ruary, 1878.  The  court  below  held  that  the  action  on  the  bond 
was  commenced,  within  the  meaning  of  the  statute,  when,  the 
parties  being  in  court  by  their  authorized  attorneys,  the  amend- 
ment of  the  complaint  was  made,  and  that  the  judgment  after- 
ward rendered  in  that  action  bound  the  real  estate  of  the  surety^ 
from  the  date  of  such  amendment,  the  24th  of  January,  1876. 

We  are  not  called  upon  to  decide  whether  the  amendment 
was  such  as  should  have  been  regarded  as  relating  back  to  the 
first  appearance  of  the  defendants,  or  was  properly  regarded 
as  the  substitution  of  a  new  plaintiff.  Certainly,  at  the  time 
of  the  execution  of  the  mortgage,  an  action  was  pending  on 
the  bond,  which  resulted  in  a  judgment  in  iavor  of  the  plain- 
tiff therein.  It  can  not  be  said  the  action  was  not  pending, 
because,  although  the  pleadings  which  constituted  part  of  the 
record  showed  that  the  action  was  being  carried  on  by  and 
against  proper  parties,  the  clerk,  in  entitling  the  cause  in  the 
order-books,  failed  to  show  the  amended  title.     What,  if  any,. 
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effect  this  omission  of  the  clerk  might  have  had  if  the  appel- 
lant were  claiming  to  have  been  misled  and  induced  to  change 
her  situation  thereby,  is  not  a  question  in  the  case;  for,  if  she 
could  claim  to  be  misled  by  reliance  on  the  title,  in  the  dockets 
and  order-books,  of  the  action  against  her  mortgagor,  she  made 
no  enquiry  or  examination. 

Nor  need  we  decide  whether  failure  to  prosecute  with  due 
diligence  such  an  action,  properly  commenced,  will  change 
the  statutory  effect  of  the  judgment  obtained ;  for,  after  the 
amendment  was  made  and  within  less  than  a  year  before  the 
execution  of  the  mortgage,  an  answer  was  filed  and  a  rule  to 
reply  was  taken,  and  afterward,  but  before  the  execution  of 
the  mortgage,  the  executor  defendant  resigned  ^his  trust. 

The  judgment  on  such  a  bond  binds  the  real  estate  of  the 
judgment  debtor  by  relation.  The  statute  makes  no  reser- 
vation in  favor  of  purchasers  or  mortgagees  in  good  fisiith,  for 
value  and  without  notice.  One  who  take3a  mortgage  on  such 
real  estate  after  the  commencement  of  the  action  will  take 
subject  to  the  judgment  afterward  rendered  therein,  at  least 
where  there  are  no  facts  such  as  should  create  an  estoppel  as 
against  the  real  plaintiff,  the  relator. 

We  can  not  see  that  the  appellant  has  any  right  to  complain 
of  the  judgment,  and  we  think  it  should  be  aflSrmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  aiBrmed,  at  appellant's  costs. 

Filed  Nov.  9, 1883.  Petition  for  a  rehearing  overruled  Dec.  13, 1883. 


No.  10,342. 

Donaldson  r.  The  Board  of  Commissioners  of  Wabash 

County. 

CJouNTY  Treasurer. — Compengation. — Fees  and  Salaries,  —  No  other  or 
greater  compensation  can  he  allowed  a  county  treasurer,  under  the  fee 
and  salary  acts  of  1875  and  1879,  than  therein  specified.  Acts  1875, 
Spec.  Sess.,  p.  31 ;  R.  S.  1881,  sections  5927  and  5928. 
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From  the  Wabash  Circuit  Court. 

A.  Taylor,  for  appellant. 
W.  G.  Sayrcj  for^pellee. 

Elliott,  J. — Appellant  was  treasurer  of  Wabash  county 
from  September,  1875,  until  September,  1879,  and,  by  his 
complaint,  claims  compensation  for  services  rendered,  aod  for 
TV'hich,  as  he  alleges,  no  compensation  was  specifically  pro- 
vided by  law. 

We  dispose  of  the  proposition  that  the  treasurer  was  en- 
titled to  compensation  for  the  services  sued  for  under  the  act 
of  1873,  by  pointing  to  the  provisions  of  the  act  of  1875  by 
which  the  former  act  is  declared,  in  unusually  strong  terms, 
to  be  repealed.     Acts  1875,  Spec.  Sess.,  p.  50. 

The  fee  and  salary  acts  of  1875  and  1879  provide  that  the 
treasurer  shall  receive  a  designated  salary,  and,  in  addition, 
a  certain  per  centum  for  collecting  taxes,  and  a  mileage  for 
going  to  and  returning  from  Indianapolis  to  make  settlement 
with  the  State  treasurer,  and  these  provisions  measure  his 
compensation.  There  is  nothing  in  the  acts  of  1875  or  1879 
giving  him  compensation  for  any  of  the  services  mentioned  ^ 
in  his  complaint.  Where  a  fixed  salary  is  provided  by  law, 
and  certain  specified  fees  are  designated,  the  officer  can  right- 
fully claim  no  other  compensation.  This  would  be  so  with- 
out any  express  provision  of  the  statute,  but  in  the  acts  re- 
ferred to  there  are  express  prohibitions  upon  the  allowance 
of  any  greater  compensation  than  that  specified.  Acts  1875, 
sections  1-15 ;  Acts  1879,  p.  130,  sections  1, 29, 30, 39 ;  iVow- 
ks  V.  Board,  etc.y  86  Ind.  179, 

Judgment  affirmed.  ^ 

FUed  Nov.  27, 1883.  ^ 

Vol.  92.. 
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No.  10,466. 

Tebsteqoe  v.  The  First  German  Mutual  Benevolent 

Society  et  al. 

LandIjOBD  and  Tenant. — OrnipUxinL — ()orp(n^iofM,^-PaTiiei, — RaiU. — A- 
complaint  by  a  lessor  to  recover  rent,  upon  the  agreement  to  pay  in  & 
written  lease  executed  by  the  lessor  and  a  corporation,  as  lessee,  shows 
no  cause  of  action  against  the  officers  of  the  corporation. 

Same. — LeoM, — Extension  of  Term, — Election. — Notice. — Under  a  lease  to 
one  for  a  definite  time,  ^'  with  the  privilege  of  five  years  more  "  to  the 
lessee,  no  notice  by  the  lessee  of  hb  intention  to  continue  is  required, 
but  a  holding  over  after  the  expiration  of  the  first  period  is  an  exten- 
sion of  the  demise  for  the  additional  period. 

Same. — Surrender  of  Poasemon. — A  surrender  of  possession  by  the  lessee 
accepted  by  the  lessor  before  the  end  of  the  term  ends  a  lease  and  all 
liability  for  future  rents. 

From  the  Floyd  Circuit  Court. 

A.  Dowling,  for  appellant. 
D.  C.  Anthonyy  for  appellees. 

ZoLiJiRS^  J. — Action  by  appellant  against  the  First  Grer- 
man  Mutual  Benevolent  Society^  a  corporation^  and  Gunkle, 
Boek  and  Harnung,  trustees  of  the  society.  In  1873,  appel* 
lant  leased  to  the  society  a  certain  hall  in  New  Albany.  The 
portion  of  the  lease  which  gave  rise  to  the  controversy  is  as 
follows:  "The  said  party  of  the  first  part  hereby  rents  and 
leases  for  the  period  of  five  years,  from  January  1st,  1874,  with 
the  privilege  of  five  years  more,  with  the  right  to  a  revaluation 
as  to  rent  at  the  end  of  five  years,  to  said  party  of  the  second 
part"  (the  society).  The  lease  provides  for  a  rental  of  $76  per 
annum,  payable  quarterly. 

The  averments  of  the  complaint  respecting  the  lease,  and 
the  occupation  under  it,  necessary  to  be  noticed,  are  substan- 
tially as  follows:  On  the  1st  day  of  January,  1874,  the  so- 
ciety entered  into  possession  of  the  premises  under  the  lease,- 
and  occupied  the  same  until  the  1st  day  of  January,  1879. 
When  the  five  years  expired  on  the  1st  day  of  January,  1879> 
the  society  did  not  surrender  the  premises,  but  elected  to  hold 
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the  same  for  the  further  term,  at  the  same  rent,  and  ever  since 
has  held,  and  still  occupies,  the  same  under  and  by  virtue  of 
the  lease.  It  is  averred  further  that  there  was  due  appel- 
lant on  the  1st  day  of  January,  1881,  $75,  as  rent  for  the  year 
1880,  which  the  society  refused  to  pay.  A  copy  of  the  lease 
was  filed  with,  and  as  a  part  of,  the  complaint.  A  demurrer 
to  the  complaint  by  Gunkle,  Boek  and  Harnung  was  sus- 
tained. There  was  no  error  in  this.  The  complaint  contains 
no  allegation  fixing  any  kind  of  liability  upon  these  parties. 

The  society  answered  in  three  paragraphs:  First,  a  gen- 
eral denial ;  second,  payment.  A  demurrer  by  appellant  to 
the  third  paragraph  was  overruled.  This  ruling  is  assigned 
as  error.  The  cause  between  the  appellant  and  the  society 
was  tried  by  the  court,  and  over  a  motion  for  a  new  trial  a 
judgment  for  costs  was  rendered  for  the  society. 

The  ruling  on  the  motion  for  a  new  trial  is  also  assigned  as 
error.  The  material  portion  of  the  third  paragraph  qf  an- 
swer is  substantially  as  follows :  It  is  admitted  that  the  so- 
ciety executed  the  lease,  occupied  the  premises,  and  paid  rent 
under  the  lease  until  January  1st,  1879,  at  which  time  the 
lease  terminated  by  virtue  of  the  stipulations  therein  con- 
tained. At  the  end  of  the  term,  on  January  1st,  1879,  ap- 
pellant made  no  demand  for  the  renewal  of  the  lease  for  the 
further  term  of  five  years  from  that  date,  nor  was  such  de- 
mand made  befere  or  after  that  date. 

The  society  did  not  at  that  date,  nor  at  any  other  time,  de- 
mand a  renewal  of  the  lease  for  a  further  five  years,  nor  did 
it  in  any  way  elect  or  agree  to  occupy  the  premises  for  such 
further  time,  but  occupied  the  same  after  the  1st  day  of  Jan- 
uary, 1879,  until  the  31st  day  of  December,  1879,  as  the  ten- 
ant of  appellant  from  year  to  year,  which  last  tenancy  was 
terminated  on  the  last  mentioned  date,  according  to  law.  At 
that  time,  all  rent  due  under  the  tenancy  was  paid  to  appel- 
lant, and  the  leased  premises  vacated  and  surrendered  to  him. 

It  IS  contended  on  the  part  of  appellant  that  the  lease  is 
one,  in  prasseniiy  for  the  term  of  ten  years  if  the  lessee  so  elect, 
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aDd  that  as  no  particular  notice  of  such  an  election  is  pro- 
vided for,  the  holding  over  by  the  society  after  the  expira- 
tion of  the  five  years  was  an  election,  and  made  the  society 
liable  for  the  rent  of  the  additional  five  years.  The  opposite 
theory  is  maintained  by  counsel  for  appellee ;  and  it  is  eon- 
tended  that  the  provision  of  the  lease  is  a  covenant  for  a 
renewal,  and  that  in  order  to  extend  the  lease  for  an  addi- 
tional five  years,  the  election  should  have  been  made  by  a 
notice  at  or  before  the  expiration  of  the  first  term  of  five 
years,  and  that  the  holding  over,  of  itself,  did  not  constitute 
such  an  election  or  notice;  that  by  holding  over  without 
other  notice  by  either  party,  the  society  became  a  tenant  from 
year  to  year,  and  that  this  tenancy  was  terminated  by  a  proper 
notice  given  on  the  7th  day  of  August,  1879.  Appellee  re- 
lies wholly  upon  the  case  of  Thiebaud  v.  First  Nafl  Bank  of 
Vevay,  42  Ind.  212,  which  is  claimed  to  be  conclusive  of  the 
material  questions  involved  in  this  cause.  We  do  not  so  re- 
gard that  case.  The  lease  out  of  which  the  controversy  grew 
in  that  case  is  different  from  that  which  gave  rise  to  the  case 
in  hearing.  Thiebaud  rented  to  the  bank  certain  real  estate 
for  the  term  of  five  years.  In  the  lease  there  was  the  following 
stipulation : 

'^  It  is  agreed  between  said  parties  that  said  bank  is  to  have 
the  privilege  of  renting  said  premises  for  another  term  of  five 
years,  at  the  same  rate  of  rent  as  specified  for  the  first  term  of 
five  years,  payable  in  the  same  manner  as  above  set  forth." 

Downey,  J.,  in  delivering  the  opinion  of  the  court,  thus 
spoke  of  the  lease : 

"  The  part  of  the  instrument  in  question  is  not  in  itself  a 
lease  for  the  second  term  of  five  years,  nor  is  the  whole  instru- 
ment a  lease  for  ten  years  with  the  privilege  to  the  tenant  to 
quit  at  the  end  of  the  first  term  of  five  years.  It  is  a  lease 
for  five  years,  containing  a  covenant  on  the  part  of  the  lessor 
that  the  lessee  may  have  '  the  privilege  of  renting  the  premises 
for  another  term,'  etc.'* 

It  was  accordingly  held  that  the  portion  of  the  lease  above 
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set  out  contained  a  covenant  to  renew ;  that  in  such  cases  notice 
must  be  given^  and  that  the  simple  holding  over  without  notice 
constituted  the  lessee  a  tenant  from  year  to  year^  and  nothing 
different. 

The  case  at  bar  is  more  similar^  if  not  exactly  similar^  to 
the  case  of  Montgomery  v.  Board,  etc.,  76  Ind.  362  (40  Am. 
R.  250).  In  that  case  the  lease  describing  the  duration  of  the 
term  was  as  follows : 

"  For  the  term  of  three  years,  *  *  *  ^Jth  the  privilege  of 
five  years  at  the  same  rate,  at  the  option  of  the  said  board  of 
commissioners." 

The  board  of  commissionets  held  over  without  other  notice, 
and  the  question  was  whether  so  holding  over  amounted  to  an 
election  to  hold  for  the  five  years. 

In  speaking  of  the  lease,  it  was  said : 

^^  The  term  did  not  necessarily  terminate  at  the  expiration 
of  three  years.  Its  termination  depended  upon  the  option  of 
appellee"  (the  board  of  commissioners).  "If  the  option  was 
exercised,  the  term  continued  for  five  years.  There  was  to  be 
no  renewal,  nor  was  there  to  be  more  than  one  term.  That 
term  was  for  either  three  or  five  years ;  its  duration  depended 
upon  the  appellee ;  until  its  termination  there  could  be  no 
tenancy  from  year  to  year.  If  the  option  was  exercised,  the 
term  did  not  terminate  at  the  end  of  three  years.  How  was 
the  option  to  be  exercised?  Simply  by  retaining  posses- 
sion," etc. 

The  lease  under  consideration  in  that  case,  and  the  one  at 
bar,  are  so  nearly  alike  that  what  was  said  of  the  one  may, 
with  equal  propriety,  be  said  of  the  other. 

In  the  recent  work  of  Wood's  Landlord  aud  Tenant,  p. 
678,  it  is  said : 

"  When  the  tenant  by  the  terms  of  the  lease  has  an  option 
to  remain  for  a  longer  period,  such  additional  teim  is  not  a 
new  demise,  but  a  continuation  of  the  old  one.  If  the  lease 
does  not  provide  that  notice  shall  be  given  by  the  tenant  of 
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his  election,  merely  remaining  in  possession  after  his  term  has 
expired  is  sufficient,  and  binds  both  him  and  the  landlord  for 
the  additional  term/^  See,  also,  same  author,  p.  69 ;  Delashman 
V.  Berry,  20  Mich.  292. 

In  Taylor's  Landlord  and  Tenant,  7th  ed.,  p.  278,  the  au- 
thor says:  ^^ Sometimes,  instead  of  a  covenant  for  a  renewal, 
it  is  agreed  that  the  tenant  may  have  the  privilege  or  option 
of  a  further  term.  In  this  case,  if  notice  is  stipulated  for,  it 
must  be  given ;  but,  if  not  stipulated  for,  the  tenant's  mere 
continuance  in  possession  and  paying  rent,  though  with  do 
express  notice  of  his  desire  for  the  further  term,  entitles  and 
binds  him  thereto.''  In  support  of  the  text,  the  author  cites 
adjudicated  cases. 

Upon  the  above  authorities,  we  must  hold  that  if  the  so- 
ciety remained  in  possession  of  the  premises,  after  the  expi- 
ration of  five  years,  and  paid  the  rent  according  to  the  lease, 
and  nothing  was  said  by  either  party  upon  the  subject  of  an 
additional  five  years'  holding,  such  holding  over  was  an  elec- 
tion to  hold  for  the  additional  five  years,  and  bound  the  so- 
ciety for  the  rent. 

The  evidence  shows  that  the  society  did  thus  remain  in 
possession  from  January  1st,  1879,  when  the  first  five  years 
expired,  until  the  31st  day  of  December,  1879.  On  the  last 
of  December,  1879,  the  rent  was  paid  for  the  year  ending 
with  that  month.  At  that  time  the  hall  had  been  vacated  by 
the  society.  At  the  same  time  the  key  to  the  hall  was  re- 
turned to  appellant  by  an  officer  of  the  society,  with  the  state- 
ment that  he  had  been  directed  to  surrender  it.  Appellant 
testified  that  when  the  key  was  tendered,  he  told  the  officer 
that  he  had  no  use  for  it,  and  to  take  it  away,  and  that  the 
officer  left  it  in  his,  appellant's,  store  where  they  then  were. 
The  officer  of  the  society  testified  tlmt  appellant  accepted  the 
key  and  laid  it  away  without  saying  anything.  Under  the 
lease,  the  rent  was  payable  quarterly,  and  was  so  paid  while 
the  society  occupied  the  premises.  There  is  no  evidence  that 
after  the  key  was  surrendered  any  claim  or  demand  for  rent 
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iras  made  until  this  action  was  commenced,  more  than  a  year 
afterward.  This  circumstance  tends  to  corroborate  the  testi- 
mony of  the  officer. 

It  is  well  settled  that  if  the  tenant  surrenders  the  premises 
and  yields  up  the  possession,  and  the  same  are  accepted  by 
the  landlord,  the  lease  and  all  liability  under  it  for  future 
rent  is  extinguished.  1  Washb.  Real  Prop.,  pp.  546, 549.  In 
a  case  of  this  kind,  the  surrender  and  acceptance  of  the  key, 
when  surrendered  under  such  circumstances  as  show  an  in- 
tention to  thereby  surrender  the  premises,  is  a  sufficient 
surrender  if  accepted  by  the  landlord.  1  Washb.  Real  Prop., 
p.  550 ;  McCall  Real  Prop.  96,  and  cases  cited. 

The  evidence  as  to  the  surrender  is  conflicting,  but  this 
court  can  not  say  that  it  does  not  sufficiently  show  a  surrender 
and  acceptance  of  the  premises,  and  thus  a  termination  of  the 
tenancy  and  an  extinguishment  of  all  claims  under  the  lease. 

The  judgment,  therefore,  can  not  be  reversed  on  the  evi- 
-dence.  This  disposed  of  the  alleged  error  in  the  overruling 
•of  the  motion  for  a  new  trial. 

It  will  be  noticed  that  the  fects  connected  with  the  hold- 
ing, after  the  expiration  of  the  five  years,  are  not  given  in 
detail  in  the  complaint.  The  averments  are  that  the  society 
gave  no  notice  of  an  intention  to  abandon  the  premises,  but 
elected  to  bold  for  the  additional  five  years,  and  occupied  the 
same  and  paid  the  rent  for  one  year  after  the  expiration  of  the 
five  years.  Is  the  third  answer  sufficient  to  meet  this  ?  It  is 
averred  in  this  paragraph  of  answer  that  no  demand  for,  or 
notice  of,  an  election  was  given  by  either  party ;  that  the  so- 
ciety held  an  additional  year  as  a  tenant  from  year  to  year. 
Just  how  this  holding  became  a  tenancy  from  year  to  year  is 
not  stated.  Connected  with  this  is  the  statement  that  the  so- 
eiety  did  not  in  any  way  elect  or  agree  to  hold  an  additional 
five  years  under  the  lease,  but  at  the  end  of  the  year  1879 
.  vacated  and  surrendered  the  leased  premises  to  appellant. 

The  answer  and  the  complaint  are  faulty  in  stating  conclu- 
sions.    As  to  these,  the  answer  is  a  sufficient  answer  to  the 
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corAplaint.  The  answer  negatives  all  averments  in  the  com- 
plaint of  an  election  or  agreement  to  hold  for  the  additional 
five  years,  and  contains  an  affirmative  statement  that  the  leased 
premises  were  surrendered  to  appellant,  which  put  an  end  to 
whatever  tenancy  jexisted. 

There  was  no  error  in  overruling  the  demurrer  to  the  an- 
swer.    Judgment  affirmed,  with  costs. 

HowK,  J.,  did  not  participate  in  the  decision  of  this  case. 
Filed  Oct.  12, 18S3.    Petition  for  a  rehearing  overruled  Dec.  14, 1883. 


No.  9597. 

The  Tipton  Fire  Company  et  al.  v.  BABNHEisEii  et  al. 

Pleading. — Complaint. — Demurrer. — A  complaint  which  entitles  the  plain- 
tiff to  some  relief  is  good  on  demurrer. 

CoKPORATiONS. — Rights  o/  Members. — Injunction. — A  corporator  whose  mem-^ 
bership  is  denied  bj  the  corporation  may  sue  to  establish  his  right  as 
such ;  so,  also,  he  may  by  injunction  restrain  the  misappropriation  of 
the  corporate  property. 

Same. — Parties. — The  corporation  is  a  proper  defendant  to  a  suit  by  a  cor- 
porator to  restrain  the  illegal  appropriation  of  the  corporate  property. 

Same. — Recording  Articles  of  Association. — StatxUe  Chnsti^ued. — The  act  of  Feb- 
ruary 12th,  1855,  Acts  1855,  p.  226,  does  not  require  articles  of  associatioa 
of  a  fire  company  to  be  recorded  in  a  book  exclusively  used  as  a  record 
of  deeds. 

Same. — Evidence  (^  Corporate  Ezisience.— In  a  suit  against  a  corporatioa 
and  its  officers,  proof  that  for  many  years  they  acted  as  a  corporation^ 
and  so  claimed  to  be,  is  sufficient  evidence  of  its  corporate  existence. 

Same. — Admissions. — Declarations. — ^The  declarations  of  the  chief  executive 
officer  of  a  corporation,  denying  the  membership  of  another  corporator^ 
are  properly  evidence  against  him  and  the  other  officers  acting  with  him. 

From  the  Cass  Circuit  Court. 

M.  Winjield  and  Q.  A.  Myers,  for  appellants. 

N.  0.  Rosa,  W.  T.  Wilson  and   O.  G.  Taber,  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  complaint  of  the  ap- 
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pellees  that  the  Tipton  Fire  Company  is  a  corporation  or- 
ganized under  the  laws  of  this  State ;  that  Charles  B.  Knowl- 
ton  is  president^  and  Paul  Taber,  William  H.  Carter  and  An- 
thony Grusenmeyer  are  trustees,  of  the  corporation ;  that  the 
appellees  are  members  of  the  company  in  good  standing,  and 
with  the  persons  named  and  the  other  parties  to  the  action 
constitute  the  company ;  that  the  corporation  has  accumula- 
ted and  owns  property  of  the  value  of  (5,000;  that  the  pur- 
pose for  which  the  company  was  organized  has  been  accom- 
plished by  the  abandonment  by  the  city  of  Logansport  of  the 
system  of  volunteer  fire  companies,  and  the  substitution  of 
the  system  of  a  paid  department,  and  that  the  corporation 
continues  in  existence  for  the  sole  purpose  of  disposing  of  its 
property;  that  the  appellants  Knowlton,  Taber,  Carter, 
Grusenmeyer,  Boyer,  Brown,  Schneeberger,  Kirkhanl,  Beard, 
McTa^ert,  Six  and  Carney,  have  full  possession  of  all  the 
corporate  property,  and  claim  to  be  the  sole  corporators,  and 
refuse  to  recognize  appellees  as  members  of  the  corporation ; 
that  the  persons  named  threaten  to  convert  the  corporate  prop- 
erty to  their  own  use,  and  to  deprive  the  appellees  of  all  in- 
terest therein ;  that  some  of  the  defendants  are  insolvent,  and 
a  division  of  the  property  would  result  in  the  loss  to  appel- 
lees of  their  rights  in  the  property.  An  injunction  is  prayed 
restraining  appellants  from  excluding  appellees  from  mem-^ 
bership  and  from  their  rights  as  members,  and  it  is  also 
prayed  that  the  rights  of  appellees  as  members  be  established ; 
that  an  accounting  be  had,  and  that  upon  a  final  dissolution  the 
appellees  be  allowed  their  rights  as  members  in  the  distribu- 
tion of  the  corporate  assets.  To  this  complaint  separate  demur- 
rers were  filed  by  the  company  and  by  the  other  appellants. 

It  is  settled  law  that  if  a  complaint  is  sufficient  to  entitle 
the  plaintiff  to  some  relief,  it  will  prevail  against  a  demurrer. 

A  corporator  whose  membership  is  denied  has  a  right  to 
have  it  established,  and  may  maintain  a  suit  for  the  purpose 
of  vindicating,  that  right.     Angell  &  Ames  Corp.,  sections 
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390,  391 ;  Field  Corp.,  section  142 ;  Morawetz  Priv.  Corp., 
section  405. 

Injunction  will  lie  at  the  suit  of  a  corporator  to  prevent 
the  misappropriation  of  corporate  property.  Field  Corp., 
section  398;  Morawetz  Priv.  Corp.,  sections  381,  401 ;  High 
Inj.,  section  767  ;  Rogers  v.  LafayetUy  dc^  WorkSy  52  Ind.  296. 

In  equity,  the  property  of  a  corporation  is  regarded  as  be- 
longing to  the  individual  corporators,  and  they  are  entitled  to 
have  their  rights  and  interests  in  it  protected  by  equitable 
relief.     Morawetz  Priv.  Corp.,  section  403,  auth.  n. 

In  actions  to  restrain  the  illegal  appropriation  of  corporate 
property,  the  corporation  is  a  proper  party.  Angell  &  Ames 
Corp.,  sec.  391. 

The  case  at  bar  is  plainly  distinguishable  from  TondiTisan  v. 
Bricklayers  Union,  87  Ind.  308,  for  there  the  act  complained 
of  was  that  of  seceding  members ;  while  here  the  wrongful  acts 
are  those  of  the  managing  officers.  In  the  case  cited  the  wrong 
was  against  the  corporation ;  here  it  is  against  the  corporators. 

The  trial  court  did  right  in  overruling  the  demurrers  to 
the  cortiplaiut. 

There  was  no  error  in  permitting  the  record  of  the  articles 
of  association  to  be  read  in  evidence,  although  the  book  in 
which  the  articles  of  association  were  recorded  was  called  the 
"  Miscellaneous  Record,"  and  was  used  for  the  purpose  of  re- 
cording other  instruments  than  such  as  are  strictly  deeds  of 
conveyance.  It  is  true  that  the  statute  provides  that  the  re- 
corder shall  record  the  articles  of  association  in  "  the  boofe  of 
record  of  deeds,"  but  this  does  not  mean  that  the  book  shall  be 
one  devoted  exclusively  to  the  record  of  deeds  conveying  prop- 
erty. To  so  hold  would  involve  us  in  a  palpable  self-contra- 
diction, for  the  recording  of  such  an  instrument  would  at  once 
make  the  record-book  something  else  than  a  record  of  con- 
veyances. The  reasonable  and  just  construction  of  the  statute 
is,  that  articles  of  association  may  be  recorded  in  any  public 
record  of  the  recorder's  office,  not  exclusively  devoted  to  the 
record  of  other  instruments. 
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If,  however,  we  are  MTong  in  this  conclusion,  it  is  clear  that 
the  appellants  were  not  harmed  by  the  admission  of  the  rec- 
ord ;  for,  as  against  them,  it  was  not  necessary  to  prove  a  full 
and  regular  incorporation.  As  against  corporators,  acting  as 
«uch,  and  affirming  by  words  or  conduct  the.  existence  of  a 
-corporation,  it  is  not  necessary  to  prove  a  regular  corporate 
organization.  In  this  case  there  w|is  uncontradicted  evidence 
that  the  company  had  acted  as  a  corporation  for  many  years ; 
that  the  appellants  had  acted  as  corporators,  and  had  assumed 
and  recognized  the  corporate  existence,  and  this  was  as  against 
them,  however  it  might  be  as  to  third  persons,  ample  evidence 
of  corporate  existence. 

The  declarations  of  Knowlton  were  competent  as  against 
himself,  and  this  alone  entitled  them  to  admission.  But  we 
think  these  declarations  were  evidence  against  his  associates, 
for  they  were  engaged  in  a  joint  undertaking — were  acting 
together  as  officers  of  the  corporation — and  the  declarations 
tended  to  prove  a  denial  of  the  right  of  one  of  the  appellees 
to  membership.  We  do  not  see  how  a  wrongful  denial  of 
membership  could  be  proved  more  directly  than  by  the  dec- 
larations of  the  chief  executive  officer  of  the  corporation. 

It  is  contended  that  the  appellees  are  not  entitled  to  main- 
tain this  suit  because  they  are  honorary  and  not  active  mem- 
bers. This  contention  can  not  prevail.  The  appellees 
were  still  members  of  the  corporation,  with  all  the  rights 
of  membership.  The  title  given  them  did  not  change  their 
rights.  It  appears  that  an  active  service  of  five  years  entitled 
corporators  to  become  honorary  members ;  but  it  does  not  ap- 
pear that  in  thus  changing  from  an  active  to  honorary  mem- 
bershij),  they  surrendered  any  rights,  or  lost  their  position  as 
members  of  the  corporate  body. 

Judgment  affirmed. 
Piled  Dec.  14,  1883. 
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No.  11,229. 
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*®^  ^^1  Criminal  Law. — Jury. — Challenge  for  Cause. — Competenq/, — A  juror  having 

aa  opinion  from  newspaper  reports,  not  shown  to  contain  a  statement 
ol  the  evidence,  and  who  thinks  his  opinion  would  readily  yield  to  the 
evidence,  and  would  not  hinder  him  from  giving  an  impartial  verdict, 
was  deemed  competent  by  the  trial  court  in  a  criminal  case. 

Held,  no  error  under  section  1793,  B.  8.  1881. 

Same. — Evidence. — Prcustiee. — In  a  criminal  case  a  letter  of  the  defendant 
was  put  in  evidence  by  the  State.  He  asked  leave  to  explain,  as  a  wit- 
ness the  circumstances  under  which  it  was  written,  but  this  was  refused, 
and  no  statement  of  the  evidence  thus  proposed  was  made  at  the  time. 

Held,  that  no  question  upon  the  ruling  could  be  made  in  the  Supreme 
Court. 

Supreme  Court. — Evidence, — Objection, — Where  the  ground  of  objection 
to  evidence  has  not  been  stated  to  the  lower  court,  its  admission  can  not 
be  questioned  in  the  Supreme  Court. 

From  the  Grant  Circuit  Court. 

L.  P,  Milligan,  B,  M,  Cobb  and  G,  W.  Harvey,  for  appellant. 
F.  T.  Hordy  Attorney  General,  G.  W.  WatkinSy  Prosecut- 
ing Attorney,  and  J.  G,  Branyan,  for  the  State. 

Hammond,  J. — An  indictment  was  found  against  the  ap- 
pellant in  the  Huntington  Circuit  Court,  charging  him  with 
arson.  On  his  application,  the  venue  was  changed  to  the 
court  below.  There  were  three  trials,  the  first  two  resulting 
in  a  failure  in  each  of  the  jury  to  agree.  Upon  the  third 
trial,  he  was  found  guilty  and  sentenced  to  the  State's  prison 
for  two  years.  He  brings  the  case  to  this  court  upon  the 
alleged  error  of  overruling  his  motion  for  a  new  trial. 

It  appears  ifrom  the  evidence,  that  at  the  time  of  the  alleged 
crime,  the  appellant  was  about  twenty-four  years  of  age,  and 
engaged  in  teaching  school.  The  building  destroyed  by  fire 
was  owned  by  Hiram  Brown  and  Philip  Smethurst,  and  was 
used  as  a  furniture  store  and  cabinet  shop.  The  fire  occurred 
on  the  night  of  the  19th  of  December,  1881.  Ira  Brown, 
the  son  of  one  of  the  owners  of  the  building,  and  the  appel- 
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lant  had  been  rivals  in  the  courtship  of  a  young  lady.  She 
and  the  appellant,  it  appears,  were  engaged  to  be  married, 
but  she  broke  the  engagement,  and  on  the  evening  of  the 
fire  was  married  to  Brown.  The  appellant  during  the  day,  on 
hearing  of  the  proposed  marriage,  became  greatly  excited, 
displayed  a  revolver  and  indulged  in  sundry  threats  against 
Brown.  He  had  previously  enquired  whether  young  Brown 
had  any  interest  in  the  furniture  store,  and  was  informed  that 
he  had  a  prospective  interest  as  the  only  child  of  Hiram 
Brown. 

The  State  claimed  that  appellant  committed  the  crime  out 
of  revenge  to  Ira  Brown,  or  that  he  fired  the  house  with  the 
view  of  having  an  opportunity  to  kill  Brown  as  the  latter 
left  his  Other's  residence,  where  he  was  supposed  to  be,  to  go 
towards  the  burning  building.  There  was  evidence  giving 
plausibility  to  either  theory. 

The  first,  second  and  third  causes  for  a  new  trial  were  that 
the  verdict  of  the  jury  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  the  evidence  and  the  law. 

The  appellant  was  arrested  immediately  after  the  fire  a  mile 
or  two  distant  therefrom.  He  was  brought  back  to  town, 
and  during  the  night  and  the  next  morning,  and  afl^erward 
while  in  jail,  made  certain  admissions  tending  to  connect  him 
with  the  crime.  It  is  earnestly  insisted  by  his  counsel  that 
these  admissions  were  not  sufficiently  inculpatory  to  warrant 
a  conviction.  However  this  may  be,  we  are  not  called  upon 
to  decide,  for  the  circumstances  of  the  case,  independent  of 
the  confessions,  strongly  pointed  to  the  appellant's  guilt.  The 
evidence,  taken  altogether,  left  no  room,  we  think,  for  reason- 
able doubt  that  the  fire  was  the  work  of  an  incendiary,  and 
that  the  appellant  was  the  guilty  party. 

The  fourth  cause  for  a  new  trial  was  the  court's  refusal  to 
allow  the  appellant's  challenge  to  one  L.  V.  Wheeler,  who 
was  called  as  a  juror. 

The  examination  of  the  juror,  upon  his  voire  dire,  showed 
that  he  had  formed  some  opinion  of  the  guilt  or  innocence 
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of  the  appellant;  that  such  opinion  was  formed  from  read- 
ing reports  of  a  former  trial  published  in  the  newspapers  of 
the  city  where  the  trial  took  place;  but  the  juror  did  not 
recollect  whether  or  not  the  reports  of  the  trial,  which  he  read^ 
purported  to  be  the  evidence.  He  stated  that  his  opinion 
would  readily  yield  to  the  evidence,  and  that  he  was  able  to 
render  an  impartial  verdict  on  the  law  and  evidence  in  the 
case.  The  court  decided  that  he  was  competent,  and  over- 
ruled the  appellant's  challenge. 

So  much  of  section  1793,  R.  8.  1881,  as  is  applicable  to 
this  question  is  as  follows :  "  The  following,  and  no  other,  shall 
be  good  causes  for  challenge  to  any  person  called  as  a  juror 
in  any  crimina»l  trial :       *       *         *         *  *         sK 

'^  Second.  That  he  has  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  defendant.  But  if  a  person 
called  as  a  juror  state  that  he  has  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  defendant,  the 
court  or  the  parties  shall  thereupon  proceed  to  examine  such 
juror  on  oath  as  to  the  ground  of  such  opinion ;  and  if  it  ap- 
pear to  have  been  founded  upon  reading  newspaper  state- 
ments, communications,  comments,  or  reports,  or  upon  ru- 
mors or  hearsay,  and  not  upon  conversations  with  witnesses 
of  the  transaction,  or  reading  reports  of  their  testimony,  or 
hearing  them  testify;  and  the  juror  state  on  oath  that  he 
feels  able,  notwithstanding  such  opinion,  to  render  an  impar- 
tial verdict  upon  the  law  and  evidence,  the  court,  if  satisfied 
that  he  is  impartial  and  will  render  such  verdict,  may,  in  its 
discretion,  admit  him  as  competent  to  serve  in  such  case.^' 

We  think  under  the  above  statute  there  was  no  error  in 
accepting  the  juror.  The  opinion  formed  by  him  seems  not 
to  have  grown  into  a  strong  conviction.  It  was  based  on 
newspaper  reports,  but'  it  does  not  appear  that  such  reports 
gave,  or  purported  to  give,  the  testimony  of  witnesses  at  the 
former  trial.  A  very  large  discretion  is  necessarily  lodged 
in  the  trial  court  respecting  the  acceptance  of  jurors.  The 
court  should,  in  every  case,  carefully  guard  the  rights  of  the 
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accused  by  seeing  that  he  has  an  impartial  trial  before  an  un- 
prejudiced jury.  In  case  of  any  reasonable  doubt  of  the  juror's 
impartiality^  it  is  better  to  reject  him.  It  is  not  only  impor- 
tant that  every  one  charged  \yith  crime  have  an  impartial 
trial,  but  that  the  trial  be  so  conducted,  especially  in  the  em- 
panelling of  the  jury,  who,  in  a  State  case,  are  the  exclusive 
judges  both  of  the  •  law  and  the  evidence,  so  that  there 
may  be  no  reasonable  ground  for  complaint  of  unfairness. 
But  it  is  only  where  there  has  been  manifest  abuse  of  the 
discretion  reposed  in  the  trial  court  in  overruling  the  chal- 
lenge to  a  juror  that  this  court  can  interfere.  In  the  case  at 
bar,  we  think,  that  the  juror  was  clearly  competent,  and  that 
there  was  no  ground  for  complaint  in  permitting  him  to 
serve. 

The  fifth  and  last  cause  for  a  new  trial  embraces  a  number 
of  matters  which  will  be  considered  so  fer  as  they  are  dis- 
cussed in  the  appellant's  brief.  A  number  of  witnesses,  over 
appellant's  objection,  were  permitted  to  testify  to  conversa- 
tions had  with  him  before  and  after  the  alleged  crime.  As 
the  grounds  of  the  appellant's  objection  to  the  testimony  of 
these  witnesses  do  not  appear  in  the  record,  his  exceptions  to 
its  admission  present  no  available  error  in  this  court.  Moore 
Crim.  L.,  section  427 ;  City  of  Delphi  v.  Loioery,  74  Ind.  520 
(39  Am.  R.  98).  We  may  say,  however,  that  an  examination 
of  the  evidence  complained  of  satisfies  us  that  it  was  properly 
admitted. 

The  appellant  testified  in  his  own  behalf,  and,  among  other 
things,  gave  a  statement  purporting  to  account'for  his  where- 
abouts on  the  evening  of  the  fire.  In  his  cross-examination 
by  the  State,  his  counsel  objected  to  several  questions.  The 
objections  were  overruled,  and  he  was  required  to  answer  the 
questions.  Thesy  questions  were  so  clearly  proper  that  it 
seems  useless  to  set  them  out  in  this  opinion,  or  to  consider 
them  only  in  this  general  way. 

A  letter,  admitted  by  the  appellant  in  his  cross-examina- 
tion to  be  in  his  handwriting,  and  addressed  to  Ira  Brown,  wa.s 
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read  in  evidence  over  the  appellant's  objections.  The  letter, 
by  its  date,  was  written  some  three  weeks  before  the  crime, 
and,  considered  with  other  evidence  in  the  case,  was  admis- 
sible as  tending  to  prove  ill-will  towards  Brown. 

After  the  letter  was  read  in  evidence,  the  appellant  asked 
leave  to  explain  to  the  jury  the  circumstances  under  which  it 
was  written,  but  his  request  was  not  granted.  The  refusal  of 
the  trial  court  to  allow  the  introduction  of  evidence  can  not 
be  considered  by  this  court  unless  the  bill  of  exceptions  shows 
what  the  proposed  evidence  was,  and  that  it  was  brought  to 
the  attention  of  the  court  when  offered.  The  appellant  did 
not  inform  the  court  what  circumstances  he  proposed  to  ex- 
plain to  the  jury,  and  we  are  unable,  therefore,  to  say  that  he 
was  harmed  by  the  ruling. 

The  appellant  tendered  a  number  of  instructions,  some  of 
which  the  court  refused.  The  most  of  the  instructions  re- 
fused were  clearly  bad.  As  to  those  which  might  properly 
have  been  given,  the  court  gave  others  in  their  place,  cover- 
ing the  same  ground,  and  fully  as  favorable  to  the  appellant. 

We  have  carefully  examined  all  the  objections  urged  by 
counsel  for  the  appellant  to  the  proceedings  in  the  court  be- 
low, and  can  find  no  error  which  authorizes  a  reversal  of  the 
judgment. 

Judgment  affirmed. 

FUed  Dec.  14,  1883. 


No.  7083. 
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Promissory  Note. — Partnership, — Pleading. — Partners*  Authority  to  Bind 
Each  Other. — To  a  suit  against  partners  upon  a  prqpissory  note  by  the 
payee,  an  answer  by  one  that  his  copartner,  without  his  consent,  execu- 
ted the  note  in  the  firm  name,  of  which  the  plaintiff,  at  the  time,  had 
notice,  is  bad  on  demurrer.  Aliter^  if  it  be  averred  that  the  defendant, 
at  the  time  of  the  execution  of  the  note,  did  not  consent  and  objected 
thereto,  of  which  the  plaintiff  then  had  notice. 
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Same. — IniereaL — Usury, — An  answer  to  a  suit  on  a  promissory  note,  alleg- 
ing that  it  was  given  for  interest  on  other  notes  which  were  drawing  in- 
terest at  the  highest  rate  allowed  hy  law  (ten  per  cent),  does  not  show 
usury. 

From  the  Huntington  Circuit  Court. 

IV,  H,  Trammel  and  T.  L,  Lucas,  for  appellant. 
Z.  P.  MiUigan  and  A.  Moore,  for  appellees. 

Franklin,  C. — John  Roche  sued  Patrick  W.  Moffitt  and 
Thomas  Roche  on  six  several  promissory  notes. 
•   The  defendant  Roche  was  defaulted. 

Moffitt  appeared  and  defended ;  and  after  filing  a  demurrer 
to  each  paragraph  of  the  complaint,  which  was  overruled,  he 
filed  an  answer  in  several  paragraphs.  A  demurrer  was  sus- 
tained to  the  second  paragraph  of  the  answer.  This  para- 
graph of  the  answer  was  pleaded  to  the  fifth  paragraph  of  the 
complaint  based  upon  a  note  for  1^1,705.34.  It  admitted  the 
execution  of  the  note  by  his  co-defendant  Thomas  Roche, 
and  averred  that  "  the  same  was  so  executed  by  his  co-defend- 
ant without  his  (this  defendant's)  consent,  of  which  plaintiff 
at  the  time  had  full  knowledge.^'  It  then  attempts  to  set  up 
that  the  note  was  given  for  usurious  interest. 

This  paragraph  of  answer  does  not  allege  that  this  defend- 
ant made  any  objection  to  the  execution  of  the  note,  of  which 
the  plaintiff  then  had  knowledge,  nor  does  it  allege  that  the 
plaintiff  had  any  knowledge  of  the  defendant  Thomas  Roche's 
want  of  authority,  at  the  time,  to  execute  the  note  in  the  firm 
name.  They  were  partners,  and,  ordinarily,  it  is  not  neces- 
sary that  one  partner  shall  give  his  consent,  in  order  to  bind 
the  firm,  by  tlie  other  partner's  executing  a  note  in  the  firm 
name  for  a  partnership  debt.  The  law  presumes  such  au- 
thority from  the  existence  of  the  partnership,  without  the 
affirmative  consent  of  the  other  partner.  Story  Part.  (5th 
ed.),  p.  176,  section  103 ;  ]Vilkin8  v.  Pearce,  5  Denio,  541 ; 
Sage  v.  Shemmn,  2  N.  Y.  417. 

This  averment  in  the  answer  of  mere  want  of  consent  to 
Vol.  92.-7 
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the  execution  of  the  note,  we  think  is  insufficient  to  consti- 
tute a  defence  to  the  action  on  the  note. 

As  to  the  charge  of  usury  in  the  paragraph,  the  allegations- 
that  the  note  was  given  for  interest  on  the  other  notes,  and 
that  they  \^ere  drawing  ten  per  cent,  interest,  are  not  equiva- 
lent to  saying  that  the  interest  for  which  the  note  was  given 
was  over  and  above  the  interest  that  the  other  notes  were- 
bearing;it  might  have  been  for  the  same  interest,  and  no* 
usury  whatever  in  the  transaction,  oi:  for  the  interest  legally- 
due  on  the  other  notes  at  the  date  of  this  note,  and  that  this 
note  was  given  for  the  purpose  of  putting  such  interest  on 
interest,  or  to  maintain  an  action  for  the  interest  without  su- 
ing upon  the  other  notes.  We  do  not  think  that  this  part  of 
the  paragraph  is  explicit  enough  to  sufficiently  allege  usury* 
And  although  the  paragraph  is  double,  intended  to  contain 
two  defences,  there  was  no  error  in  sustaining  the  demur- 
rer to  it. 

There  is  a  third  paragraph  of  answer  that  sets  up  the  want 
of  authority  in  Thomas  Roche  to  execute  the  notes,  stating  it 
more  specifically,  and  alleging  that  this  defendant  never  exe- 
cuted the  said  notes  sued  on  in  the  fifth  and  sixth  paragraphsp 
of  the  complaint,  or  authorized  any  one  to  execute  them  for 
him ;  and  that  he  objected  to  his  co-defendant  so  executing 
them,  of  which  fact  plaintiff,  at  the  time  of  the  execution  of 
said  notes,  had  full  knowledge;  which  paragraph  was  duly 
verified. 

A  demurrer  was  overruled  to  this  paragraph,  and  the  plain- 
tiff replied,  admitting  that  said  defendant  objected  to  the  giv- 
ing of  the  notes,  and  averring  that  they  were  partners,  doing 
business  under  the  firm  name  of  Moffitt  &  Roche ;  that  he 
had  settled  with  the  firm,  and  that  Roche  was  the  book-keeper 
and  transacted  the  business  of  the  firm,  and,  as  he  then  and 
now  believes,  had  authority  to  execute  said  notes,  and  that  he 
regarded  the  objection  of  said  Moffitt  as  waived. 

A  demurrer  was  overruled  to  this  paragraph  of  the  reply, 
upon  which  ruling  appellant  has  assigned  error. 
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We  think  this  specification  of  error  properly  presents  the 
question  insisted  upon  by  appellant  in  his  brief,  and  that  is, 
that  one  partner,  over  the  objections  of  the  other  partner,  can 
not  execute  a  partnership  note  that  will  bind  the  objecting 
partner,  the  payee  of  the  note,  at  the  time  of  its  execution, 
having  knowledge  of  such  objection. 

Story  on  Partnership  (5th  ed.),  pp.  205-8,  in  speaking  of 
a  majority  of  partners,  says : 

"  Where  there  are  but  two  persons  in  the  firm,  and  they 
dissent  from  each  other,  it  would  seem  a  just  result,  that  it 
amounts  to  a  temporary  suspension  of  the  right  and  authority 
of  each  to  carry  on  or  manage  the  partnership  business,  or 
dispose  of  the  partnership  property,  in  respect  to  all  persons 
having  notice  of  such  disagreement.'^ 

And  in  treating  of  the  liabilities  and  exemptions  of  part- 
ners as  to  third  persons,  he  says,  in  section  128  :  "  Every  con- 
tract in  the  name  of  the  firm,  in  order  to  bind  the  partnership, 
must  not  only  be  within  the  scope  of  the  business  of  the  part- 
nership, but  it  must  be  made  with  a  party  who  has  no  knowl- 
edge, or  notice,  that  the  partner  is  acting  in  violation  of  bis 
obligations  and  duties  to  the  firm,  or  for  purposes  disapproved 
of  by  the  firm,  or  in  fraud  of  the  firm.  For  every  such  contract, 
made  with  such  knowledge  or  notice,  will  be  void  as  to  the 
firm,  however  binding  it  may  be  upon  the  individual  partner 
making  it.'' 

The  same  author  adds,  in  the  130th  section :  "  The  cases 
have  gone  yet  further ;  and  it  has  been  held,  that  where  a  note 
has  been  made  or  endorsed  by  a  partner,  in  violation  of  his 
duty  and  authority,  if  the  holder,  who  receives  it,  has  been 
guilty  of  gross  negligence  in  receiving  it,  it  will  not  be  bind- 
ing in  his  hands  upon  the  partnership."  See  authorities  cited 
in  the  notes  following : 

In  Gow  on  Partnership,  p.  70,  the  author  says :  "  On  the 
subject  of  negotiable  instruments  it  remains  to  be  observed,  that 
even  in  transactions  in  which  all  the  partners  are  interested, 
the  authority  of  one  partner  to  make,  draw,  accept  or  endorse 
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promissory  notes  or  bills  of  exchange  in  the  joint  names  to 
charge  his  copartners  is  only  implied^  and  may  therefore  be 
rebutted  by  express  previous  notice,  to  the  party  taking  a  joint 
security  from  one  partner,  that  the  others  will  not  be  liable 
upon  it.  Such  a  power  is  not  indispensably  essential  to  the 
existence  of  a  partnership ;  *  *  *  much  less  can  he  hold  the 
firm  responsible  on  a  security  so  obtained,  if  he  takes  it  in 
defiance  of  a  positive  notice,  previously  given  by  one  of  the 
members,  that  he  will  not  be  answerable  for  any  bill  or  not€ 
signed  and  negotiated  by  the  others." 

Parsons  on  Partnership  (2d  ed.),  p.  99,  says :  "  This  author- 
ity of  each  partner  is  only  an  implied  one.  It  is  a  fair  in- 
ference from  the  fact  of  partnership;  it  is  an  inference  from 
the  reason  of  the  tUng  as  well  as  from  the  rules  of  law.  But 
it  is  an  inference  wnich  can  not  be  made  when  the  partners 
disclaim  it,  honestly,  in  a  reasonable  way,  and  by  act  as  well 
as  word.  Hence  if  the  act  of  a  partner  be  forbidden  by  his 
copartners,  and  notice  is  given  to  the  person  with  whom  he 
deals,  he  no  longer  acts  as  their  agent,  and  his  act  is  only  his 
own."  See  the  case  of  Yeager  v.  Wailaoey  57  Pa.  St.  365,  and 
the  authorities  therein  cited.' 

Parsons  on  Contracts,  vol.  1,  p.  180,  says:  " It  seems  to 
be  settled  that  a  partner  may  dissent  from  a  future  or  incom- 
plete contract,  and  that  a  third  party  having  notice  of  such 
dissent  could  not  hold  the  dissenting  partner,  without  evi- 
dence of  his  subsequent  assent  or  ratification." 

See,  also.  Bishop  on  Contracts,  section  393,  wherein  he 
says :  "As  to  third  persons,  a  single  partner  can  alowe  bind  the 
firm  by  any  simple  contract  within  the  sphere  of  its  operations, 
as  presented  to  the  public.  But,  as  between  its  members,  the 
authority  may  be  withheld,  or  it  may  be  revoked  by  a  dis- 
senting member;  and  then  a  third  person,  who  has  notice  of 
this,  can  not  make  with  the  disqualified  partner  a  contract  by 
which  the  firm  will  be  bound."   See  authorities  therein  cited. 

The  reply  in  this  case  admits  that  this  defendant  objected 
to  the  giving  of  the  notes  at  the  time  of  their  execution. 
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Plaintiff's  then  and  present  belief  that  the  other  partner  had 
authority  (in  the  &ce  of  all  authority  being  withdrawn)  to 
execute  the  notes,  and  that  he  regarded  the  objection  as 
waived,  without  any  act  or  word  being  done  or  said  having 
any  tendency  to  waive  it,  and  without  its  ever  afterwards  be- 
ing assented  to  or  ratified  by  this  defendant,  does  not  make  a 
good  reply  to  the  answer.  The  court  below  erred  in  over- 
ruling the  demurrer  to  this  paragraph  of  reply. 

Appellee  has  filed  no  brief,  and  we  have  disposed  of  all  the 
questions  discussed  by  appellant  in  his  brief.  We  will  there- 
fore not  consider  the  other  specifications  of  error. 

The  judgment  of  the  court  below  ought  to  be  reversed, 
for  the  error  in  overruling  the  demurrer  to  the  special  para- 
graph of  the  reply.  L 

Per  Curiam. — It  is  therefore  ordere<^  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  the  costs  of  appellee,  and  that  the 
cause  be  remanded  to  the  court  below,  with  instructions  to 
sustain  the  demurrer  to  the  special  paragraph  of  the  reply, 
and  for  further  proceedings  in  accordance  with  this  opinion. 
•pUed  Dec.  13, 1883. 


No.  11,032. 

Baker  v.  Allen. 

Pleadinq. — Con^plaini, — Demurrer. — A  complaint  which  entitles  the  plain- 
tiff to  some  relief  is  good  against  a  demurrer  for  want  of  facts. 

Same. — Praetiee. — Where  a  plaintiff  is  not  entitled  to  all  the  relief  granted, 
the  error  can  he  reached  only  hy  a  motion  to  modify  the  judgment 

From  the  Marion  Circuit  Court. 

W.  H,  Ripley,  for  appellant. 

0.  F.  Booker  and  A,  W,  Hatch,  for  appellee. 

Elliott,  J. — The  question  for  our  decision  is  whether  the 
appellee^s  complaint  is  good  on  demurrer  assigning  for  cause 
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that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  is  alleged  that  the  appellee  leased  to  the  appellant 
certain  real  estate^  which  is  properly  described,  "at/' to  quote 
the  pleader's  language,  "a  rent  of  fifty  dollars  per  mouth, 
payable  monthly  in  advance ; "  and  "that  the  defendant  &iled 
to  pay  the  rent  for  the  month  of  January,  1883,  according  to 
contract ;  that  plaintiff  demanded  of  defendant  the  amount  of 
rent  for  said  premises  on  divers  times  before  suit  was  brought, 
but  that  defendant  refused  to  pay  the  same  or  any  part  thereof; 
that  by  virtue  of  the  non-payment  of  said  rent  the  plaintiff  is 
entitled  to  the  possession  of  said  premises ;  that  the  defendant 
unlawfully  holds  over  and  detains  possession  of  said  premises, 
to  his  damage  in  the  sum  of  one  hundred  dollars.'^ 

It  is  a  familiar  rule,  enforced  by  many  decisions,  that  if  a 
complaint  is  good  enough  to  entitle  the  plaintiff  to  some  re- 
lief, it  will  withstand  a  demurrer.  In  our  opinion  this  com- 
plaint is  sufficient  to  entitle  the  plaintiff  to  a  money  recovery, 
and  this  requires  us  to  sustain  the  ruling  of  the  court  below. 

Where  a  complaint  entitles  a  plaintiff  to  some  relief,  but 
not  to  all  granted,  the  remedy  is  by  motion  to  modify  the 
judgment.  In  this  case,  the  soundness  of  the  ruling  adjudg- 
ing as  part  of  the  relief  a  forfeiture  of  the  lease  of  the  demised 
premises  could  have  been  properly  questioned  by  a  motion 
to  modify  the  judgment  and  in  no  other  manner.  Hai^dy  v. 
Maier,  99  Ind.  440. 

The  appellant's  counsel  has  ably  argued  the  question  of 
appellee's  right  to  a  forfeiture,  but  settled  rules  forbid  us 
considering  the  question.  The  question  discussed  is  an  im- 
portant one,  but  if  there  is  in  any  case  an  excuse  for  discuss- 
ing and  deciding  a  question  not  properly  presented,  there  is 
none  here,  for  we  have  had  no  brief  from  the  appellee. 

Our  plain  duty  is  to  affirm  the  judgment.  Judgment 
affirmed. 

Filed  Oct.  17, 1883.    Petition  for  a  rehearing  overruled  Dec.  14,  1883. 
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No.  10,532. 

02    lOS 

Wright,  Administrator,  v,  McLarinan.  !»  ^ 

Infant. — May  Sue  as  Poor  Perton  Without  Pi'oehein  Ami. — When  an  infant         \^  '"-' 
plaintiff  can  not  procare  any  person  to  act  as  next  friend,  and  it  is 
shown  that  such  person  has  but  little  means,  it  is  not  error  to  allow  such 
person  to  prosecute  as  a  poor  person ;  and  when  such  order  is  obtained 
such  person  is  authorized  to  prosecute  without  a  next  friend. 

Samk. — AUomey  as  Proekein  Ami. — Coeta. — The  requirement  of  the  statute, 
B.  S.  1881,  sec.  260,  that  the  court  shall  assign  such  person  an  attorney, 
is  substantially  complied  with  by  appointing  the  attorney  of  such  person 
as  next  friend  without  liability  for  costs. 

Same. — Non-Reaideni. — Cost  Bond. — So  long  as  such  order  remains  in  force, 
such  person  is  not  liable  for  costs,  and  though  such  person  becomes  a 
non-resident  of  the  State,  a  bond  for  costs  can  not  be  required. 

Same. — Action  for  Infantas  Services. — Ansufer.— Maintenance  in  Family. — De- 
eedentt^  Estaies. — Promise. — Member  (^  Family. — In  an  action  by  such  in- 
fant to  recover  for  domestic  services  rendered,  an  answer  that  the  dece- 
dent's husband  furnished  such  infant  with  various  articles,  and  after 
his  death  the  decedent  also  furnished  such  infant  with  boarding,  cloth- 
ing, books,  etc.,  while  she  was  a  member  of  the  decedent's  family,  etc., 
is  insufficient  upon  demurrer.  The  right  to  recover  for  the  portion  fur- 
nished by  the  husband  belongs  to  his  personal  representative,  and  the 
law  implies  no  promise  upon  the  infant's  part  to  pay  the  decedent  for 
boarding,  clothing,  books,  etc.,  while  she  remained  a  member  of  the  family. 

Supreme  Court. — Brief. —  Waiver. — The  failure  to  mention  a  ruling  other 
than  to  refer  to  the  page  of  the  record  where  it  may  be  found,  is  a 
waiver  of  any  question  arising  upon  such  ruling. 

Same.— flami&M  Error.— Oonlraet.^Evidence.  —  Pleading.  —  Finding.  —  The 
admission  of  improper  testimony  in  support  of  an  express  contract,  de- 
clared upon  in  one  paragraph  of  the  complaint,  is  rendered  harmless 
by  a  finding  against  such  cause  of  action. 

From  the  Harrison  Circuit  Court. 
i.  Jordan,  for  appellant. 

Best,  C. — ^The  appellee,  an  infant,  by  her  next  friend,  filed 
a  claim  against  the  estate  of  Mary  A.  Porterfield,  deceased, 
for  services  rendered  by  her  as  a  domestic  for  said  decedent, 
from  March,  1872,  to  March,  1878. 

This  claim  was  not  allowed ;  passed  to  the  issue-docket ; 
issues  were  formed ;  a  trial  had,  and,  over  a  motion  for  a  new 
trial,  judgment  was  rendered  for  the  appellee  for  $150. 
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Many  alleged  errors  have  been  assigned,  and  those  noticed 
in  appellant's  brief  will  now  be  considered. 

Pending  these  proceedings  the  next  friend  was  removed  ; 
the  appellee  was  permitted  to  prosecute  as  a  poor  person,  and 
her  attorney,  Robert  J.  Tracewell,  was  substituted  as  next 
friend,  upon  condition  that  he  should  not  be  responsible  for 
costs.     The  last  two  orders  are  questioned. 

The  order  that  the  appellee  should  be  permitted  to  prose- 
cute as  a  poor  person  was  made  after  the  removal  of  her  next 
friend,  upon  a  showing  that  she  could  not  obtain  a  responsi- 
ble person  to  act  in  such  capacity,  and  that  she  only  possessed 
a  bed  and  sewing  machine,  of  the  value  of  $50.  This  was  not 
controverted,  and  must  be  regarded  as  established.  This  fact 
being  established,  we  think  the  court,  in  view  of  the  contest 
disclosed  by  this  record,  did  not  err  in  permitting  the  appellee 
to  prosecute  the  action  as  a  poor  person. 

The  appellee  having  becfn  permitted  to  prosecute  the  action 
as  a  poor  person,  it  was  unnecessary  for  her  to  do  so  by  next 
friend,  but  she  was  authorized  to  do  so  without  such  friend. 
Hood  V.  Pearson,  67  Ind.  368. 

The  statute  in  such  cases  requires  the  court  to  assign  such 
person  an  attorney  to  prosecute  the  case,  and  as  this  was  not  in 
terms  done,  the  appellant  insists  that  it  was  error  to  permit 
such  person  thus  to  prosecute  without  the  appointment  of  such 
attorney.  Without  holding  that  the  failure  to  do  so  is  an  avail- 
able error,  we  think  this  was  substantially  done  in  this  case. 
The  appellee's  attorney  was  appointed  next  friend,  upon  the 
condition  that  he  should  not  be  liable  for  costs,  and  thereaft€r  he 
sustained  just  such  relation  to  the  case  as  if  he  had  been  named 
as  an  attorney  instead  of  next  friend.  Under  these  circumstan- 
ces, it  was  his  duty  to  aid  and  assist  the  appellee,  and  no  greater 
duty  would  have  been  imposed  by  naming  him  as  an  attorney ► 
The  object  of  the  statute  was  thus  reached,  perhaps,  in  an 
irregular  way,  but  this  does  not  constitute  an  available  error, 
as  the  appellant  was  in  no  manner  injured  by  the  mode  adopted. 
There  was,  therefore,  no  available  error  in  these  rulings. 
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While  these  proceedings  were  pending  the  appellee  attained 
full  age,  got  married,  and  thereafter,  upon  affidavit  filed  that 
she  had  become  a  non-resident  of  the  State,  a  motion  was 
made  to  require  her  to  give  security  for  costs.  This  motion 
was  overruled,  and  this  ruling  is  questioned. 

The  order  made  permitting  her  to  prosecute  the  case  as  a 
poor  person  relieved  her  from  any  obligation  to  secure  the 
costs,  and  so  long  as  that  order  remained  in  force,  it  protected 
her  against  any  such  application.  The  fact  that  she  attained 
full  agc',  had  married  and  become  a  non-resident,  did  not  in- 
validate the  order  nor  deprive  her  of  its  protection.  For 
aught  that  these  things  disclose,  she  may  have  remained  as 
needy  as  w^hen  the  order  was  made.  There  was,  therefore, 
no  error  in  this  ruling. 

The  appellant  insists  that  the  court  erred  in  sustaining  a 
demurrer  to  the  seventh  paragraph  of  the  answer.  This  para- 
graph alleged  in  substance  that  the  decedent's  husband  had 
taken  the  appellee  from  a  charitable  institution,  had  reared 
her  as  a  member  of  the  family,  had  during  this  time  furnished 
her  books,  schooling,  clothing,  etc. ;  that  since  his  death  in 
1872  she  continued  to  live  with  the  decedent  as  a  member  of 
her  family,  and  that  she  furnished  her  with  boarding,  cloth- 
ing, books,  etc.,  and  educated  her  at  great  expense,  to  wit, 
$2,000,  which  the  defendant  oflFers  to  set  off,  etc. 

The  appellant  was  not  entitled  to  recover  for  any  thing  fur- 
nished by  the  decedent's  husband,  as  this  belonged,  if  to  any  one, 
to  the  husband's  representative.     Davis  v.  Davis,  85  Ind.  157. 

Nor  did  the  fiicts  averred  entitle  the  appellant  to  recover 
for  the  clothes,  boarding  and  schooling  furnished  the  appellee. 
These  were  furnished  while  the  appellee  was  a  member  of  the 
decedent's  fiimily,  and  under  these  circumstances  the  law  will 
not  imply  a  promise  to  pay  for  them.  This  paragraph  was 
in  the  nature  of  a  complaint,  and  as  the  facts  averred  did  not 
entitle  the  appellant  to  recover,  the  demurrer  was  properly 
sustained.  Medsker  v.  Richardson^  72  Ind.  323 ;  Broxon  v. 
Yaryan,  74  Ind.  305. 
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The  court  sustained  a  demurrer  to  the  sixth  paragraph  of 
the  answer,  and  this  ruling  is  assigned  as  error,  but  as  the 
appellant  says  nothing  about  it  other  than  to  refer  us  to  the 
page  and  line  of  the  record  where  the  answer  may  be  found, 
this  ruling  must  be  regarded  as  waived  by  the  failure  to  men- 
tion the  question  raised  by  the  ruling.  Bennett  v.  Siotey  ex 
rel.,  22  Ind.  147 ;  Harrison  v.  Hedges,  60  Ind.  266. 

The  motion  for  a  new  trial  embraced  many  causes. 

The  first  alleged  cause  for  a  new  trial  was  the  admission 
of  William  J.  Porterfield's  testimony.  This  witness  was  the 
appellee's  brother,  and  he  lived  with  the  decedent  until  about 
two  years  after  her  husband's  death.  He  was  permitted  to 
testify  that  the  decedent,  about  one  year  after  he  left  her  ser- 
vice, said  to  him  that  he  had  lost  by  leaving,  as  she  intended 
to  give  the  appellee  one-half  of  her  property.  This  testi- 
mony was  evidently  admitted  in  support  of  the  second  para- 
graph of  the  complaint,  which  alleged  such  contract  and  its 
breach,  and,  if  inadmissible,  its  admission  did  the  appellant 
no  injury,  as  the  court  found  against  the  appellee  upon  such 
cause  of  action.  This  cured  any  error  that  may  have  been 
committed  in  the  admission  of  this  testimony. 

The  testimony  of  Amanda  Sherman  was  of  a  similar  char- 
acter, and  as  its  admission  Wiis  in  support  of  the  second  par- 
agraph of  the  complaint,  the  finding  upon  this  paragraph 
rendered  the  admission  of  this  testimony  harmless,  if  other- 
wise erroneous. 

The  testimony  of  the  various  witnesses  as  to  the  value  of 
the  decedent's  property  was  admitted  also  in  support  of  the 
second  paragraph  of  the  appellee's  complaint,  and  was,  for 
such  purpose,  properly  admitted. 

This  disposes  of  all  the  questions  discussed,  and  as  there 
is  no  error  in  the  record,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  appellant's  costs. 

Filed  Dec.  13,  1883. 
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€iTY. — Streets, — EemowU  of  Obtii'uetions. — Though  a  city  have  the  power  by  '130     79 

its  own  act  to  remove  obstructions  from  its  streets,  it  may  nevertheless 
by  suit  prevent  them  or  obtain  their  removal. 

Same. — Aon-  User  cf  Street — Laches  by  a  city  or  its  officers  can  not  deprive 
the  public  of  its  right  to  a  street. 

£ame. — Private  OoetaxUum  of  Street. — Statute  of  Limitations, — The  statute  of 
limitations  operating  alone  can  not  deprive  a  city  of  the  right  to  its 
streets  as  trustee  for  the  public;  nor  is  the  occupancy  by  a  private  party 
of  a  portion  of  a  street  by  temporary  and  inexpensive  structures  for 
whatever  time,  inconsistent  with  the  right  of  the  public. 

Supreme  CJoubt. — Instruetions, —  Verdict. — Evidence,— So  error  in  instruc- 
tions to  the  jury  will  be  available  in  the  Supreme  Court,  when  the  ver- 
dict is  unquestionably  right  upon  the  evidence. 

From  the  Ohio  Circuit  Court. 

R.  Gregg  and  /.  A.  Parksy  for  appellant. 
W,  8.  HolraaUy  C,  8,  Jelley  and  W.  8.  HolmaUy  Jr.,  for  ap- 
pellees. 

Black,  C. — ^The  city  of  Aurora,  in  Dearborn  county,  is 
situated  on  the  west  bank  of  the  Ohio  river,  and  Hogan  creek 
flows  through  the  city  in  an  easterly  direction  to  the  river. 
The  original  town  was  on  the  south  side  of  the  creek.  On 
the  north  side,  fronting  upon  the  river  and  the  creek,  is  Lane's 
addition  ;  adjoining  this  on  the  west  is  Chrisman's  addition. 
George  street  is  a  street  in  the  new  or  northern  portion  of  the 
city.  It  runs  nearly  north  and  south,  and  extends  to  the  north 
bank  of  Hogan  creek.  The  first  slreet  north  of  the  creek,  and 
running  east  and  west,  and  crossed  by  George  street,  is  Mor- 
rison street.  At  the  southwest  corner  of  George  and  Morri- 
son streets  is  lot  thirteen,  in  Chrisman's  addition,  and  it  ex- 
tends to  said  creek.  At  the  southeast  corner  of  George  and 
Morrison  streets  is  lot  eight,  in  Lane's  addition,  and  next  east 
of  this  lot  is  lot  seven,  in  the  same  addition.  Between  the 
creek  and  said  lots  seven  and  eight  is  a  public  landing.  Main 
street  is  a  street  running  north  and  south  in  the  original  town  ; 
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if  continued  across  Hogan  creek,  its  west  line  would  meet 
the  east  line  of  George  street.  In  1 853,  the  appellant  Straw- 
der  Cheek  being  then  the  owner  in  fee  simple  of  said  lot 
thirteen,  said  city  caused  to  be  constructed  a  bridge  over  Hogan 
creek,  in  continuation  of  Main  street.  To  connect  this  bridge 
with  the  streets  on  the  north  side  of  the  creek,  the  city  opened 
a  new  street,  forty  feet  wide,  extending  across  said  public  land- 
ing and  across  said  lots  seven  and  eight,  its  south-west  line  ex- 
tending from  said  bridge  to  a  point  in  the  east  line  of  George 
street,  and  its  northeast  line  extending  to  Morrison  street. 

In  1878  the  appellant  brought  his  suit  in  the  Dearborn 
Circuit  Court  against  said  city,  its  street  commissioner  and 
its  marshal,  the  ajjpellees,  thg  complaint  being  in  two  para- 
graphs. In  each  paragraph  the  appellant  claimed  that  he  was 
the  owner  in  fee  simple,  in  possession,  and  entitled  to  the  use 
and  occupation  of  a  certain  tract  of  land  and  certain  build- 
ings and  fixtures  thereon,  said  tract  being  bounded  as  follows : 
"  Commencing  at  the  northeast  corner  of  lot  number  thirteen, 
on  Morrison  street,  in  the  city  of  Aurora,  and  following  the 
east  line  of  said  lot  to  the  southeast  corner  of  the  same ;  thence 
ill  a  southeasterly  direction  sixty  feet,  to  the  southwest  corner 
of  lot  number  eighty  thence  northwestwardly  along  the  west 
side  of  the  extension  of  George  street  to  a  point  on  Morrison 
street,  where  the  said  west  line  of  said  George  street  inter- 
sects the  south  line  of  Morrison  street,  thence  in  a  straight 
line  to  the  place  of  beginning; "  that  said  city  caused  notice 
to  be  served  on  the  appellant  to  remove  all  said  buildings 
from  said  tract  within  ten  days  from  the  date  of  the  notice,  and 
the  common  council  had  instructed  and  directed  said  citv  mar- 
shal  and  said  street  commissioner,  that  if  the  appellant  should 
not  comply  with  said  notice,  they  should  tear  down,  destroy 
and  remove  all  said  buildings  from  said  tract.  Prayer,  that 
the  defendants  be  perpetually  enjoined  from  disturbing  said 
buildings  and  the  real  estate  upon  which  they  were  situated. 

The  city  of  Aurora  answered  by  a  general  denial ;  and  in 
a  second  paragraph,  "  for  further  answer  herein,  by  way  of 
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cross  complaint  and  counter-claim,"  said  city  alleged,  in  sub- 
stance, that  the  land  described  in  the  complaint,  also  particu- 
larly designated  in  this  paragraph,  was,  and  for  more  than 
thirty  years  had  been,  a  public  street  in  said  city,  laid  off,  re- 
corded, opened  and  used  as  such ;  and  that  the  appellant,  by 
unlawfully  maintaining  thereon  two  small  wooden  buildings, 
with  sheds  and  wooden  structures  connected  therewith,  all  of 
a  temporary  character,  had  been  for  more  than  two  years,  and 
still  was  obstructing  said  street  and  excluding  the  public  from 
the  use  thereof.  Prayer,  that  said  obstructions  be  declared  a 
public  nuisance,  that  the  same  be  abated,  and  that  the  ap- 
pellant be  enjoined,  etc. 

The  appellant  demurred  to  this  second  paragraph,  for  the 
reasons :  First.  That  it  does  -not  state  facts  sufficient  to  consti- 
tute a  defence  to  either  paragraph  of  the  complaint ;  and. 
Second.  "  Because  said  second  paragraph  does  not  state  facts 
sufficient  to  constitute  a  counter-claim  or  cross  complaint  to 
plaintiff's  cause  of  action.'' 

The  demurrer  was  overruled,  and  the  appellant  filed  a  de- 
nial of  said  second  paragraph. 

The  venue  having  been  changed  to  the  Ohio  Circuit  Court, 
the  cause  was  tried  by  jury.  A  general  verdict  for  the  ap- 
pellees was  returned,  with  answers  to  interrogatories.  The 
jury,  in  the  answers  to  interrogatories,  found  that  in  1844 
George  W.  Lane  laid  out  an  addition  to  the  town  of  Aurora, 
and  laid  out  and  dedicated  to  public  use  George  street,  to  the 
width  of  thirty  feet  and  extending  to  Hogan  creek,  as  part 
of  said  addition,  and  the  plat  of  said  addition  was  recorded 
in  the  recorder's  office  of  Dearborn  county  in  1844;  that 
George  W.  Chrisman  laid  out  an  addition  to  said  town  in 
1845,  and  laid  out  and  dedicated  to  public  use  a  street  thirty 
feet  wide,  on  the  west  side  of  the  street  so  laid  out  by  Lane 
and  adjoining  the  same  and  extending  to  Hogan  creek,  and 
designated  the  whole  street  to  the  width  of  sixty  feet  as 
George  street;  and  the  plat  of  said  Chrisman's  addition  was 
recorded  in  said  recorder's  office  in  1845;  that  said  Lane  and 
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Chrisraan  sold  and  conveyed  to  others  lots  so  laid  off  in  their 
respective  additions ;  that  said  George  street  and  the  portion 
thereof  on  Hogan  creek  had  been  used  by  the  public  as  a 
street;  that  lot  thirteen  in  Chrisman's  addition  was  bounded 
on  the  east  by  said  George  street,  and  lot  eight  in  Lane's  ad- 
dition was  bounded  on  the  west  by  said  George  street,  and 
'there  were  a  large  number  of  other  lots  in  each  of  said  ad- 
ditions; that  the  appellant,  on  the  30th  of  October,  1857^ 
conveyed  said  lot  thirteen  by  deed  to  George  W.  Cheek,  wha 
conveyed  it  to  Wheeler  and  Chrisman ;  that  Huffman  and 
Canfield  then  became  the  owners  thereof  and  built  a  ware- 
house thereon,  and  they  still  remained  in  possession  thereof; 
that  prior  to  1859,  the  appellant  placed  on  said  George  street 
a  wooden  structure  about  thirteen  or  fifteen  feet  square,  cov- 
ered with  boards,  the  larger  portion  thereof  standing  on  that 
part  of  said  street  laid^out  by  Lane  and  extending  to  and 
upon  the  part  of  the  street  laid  out  by  Chrisman,  and  said 
structure  was  washed  or  broken  down  by  high  water;  that 
the  appellant,  in  1862  or  thereafter,  erected  another  wooden 
structure*on  the  site  of  said  former  structure,  from  thirteen 
to  fifteen  feet  square,  covered  with  boards,  and  said  structure 
was  still  standing  on  said  street ;  that  the  appellant  kept  his 
ropes  and  other  boating  tackle  in  said  structure,  and  persons^ 
from  time  to  time,  for  short  periods,  lived  in  said  structure; 
that  there  was  not,  at  any  time,  any  fence  or  other  inclosure 
around  either  of  said  wooden  structures ;  that  the  appellant 
did  not,  at  any  time  prior  to  1876,  have  any  possession  or 
control  of  said  George  street,  except  the  space  actually  occu- 
pied by  said  wooden  structures;  that  said  city,  in  1859, 1865 
and  1868,  and  at  other  times,  notified  and  ordered  the  appel- 
lant to  remove  all  obstructions  from  said  street  which  he  had 
placed  thereon;  that  in  1876  or  thereafter,  Ray  and  Hood 
erected  a  wooden  butcher  shop  on  the  side  of  said  street  and 
adjoining  the  bridge  fill,  and  in  1876,  or  thereafter,  some  per- 
son or  persons  erected  on  said  street  and  on  the  side  of 
Morrison  street  a  wooden  structure  for  a  blacksmith  shop, 
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and  the  appellant^  before  the  commencement  of  this  action^ 
purchased  both 'of  said  structures;  that  all  of  said  struc- 
tures on  said  street  were  temporary  wooden  structures  placed 
on  the  ground  without  foundations  or  on  wooden  posts ;  that  at 
the  time  of  the  commencement  of  this  action  said  wooden 

• 

structures  constituted  obstructions  to  the  improvement  and  use 
of  said  Greorge  street  by  the  public ;  that  the  appellant  main- 
tained said  wooden  structures  on  said  street  at  the  commence- 
ment of  this  action ;  that  said  city  laid  out  a  street  in  said  city 
from  the  north  end  of  Main  street  across  Hogan  creek  to 
George  street,  and  called  the  street  so  laid  out"  the  extension 
of  George  street,"  and  erected  a  bridge  from  Main  street  to 
Morrison  street  and  George  street ;  that  the  city  made  a  fill  for 
an  approach  to  the  north  end  of  said  bridge,  partly  on  Morrison 
street,  partly  on  George  street,  and  partly  on  lot  number  eight 
in  Lane's  said  addition;  that  not  more  than  one-fifth  or  one- 
sixth  part  of  George  street,  between  Morrison  street  and 
Hogan  creek,  was  used  in  making  said  fill ;  that  the  free  and 
convenient  use  by  the  public  of  that  part  of  George  street 
between  Morrison  street  and  Hogan  creek  was  impaired  in 
1869  or  thereafter  by  a  fill  on  Morrison  street,  and  at  the 
warehouse  on  lot  thirteen  in  Chrisman's  addition ;  that  said 
George  street  between  Morrison  street  and  Hogan  creek,  and 
part  thereof,  and  the  landing  thereof  at  Hogan  creek,  had 
been  used  by  the  public,  from  time  to  time,  for  passing  and 
repassing  and  for  the  loading  of  boats, up  to  the  year  1870 
and  the  spring  of  1871 ;  that  Hogan  creek  was,  and  for  the 
last  forty  years  had  been,  a  public  highway  at  the  foot  of 
Gteorge  street,  and  above  that  place  for  two  or  three  miles 
and  below  that  point  to  the  Ohio  river;  that  George  street 
terminated  on  the  south  at  Hogan  creek,  and  extended  north 
from  Morrison  street  as  far  as  Moore  street  in  said  city ;  that 
said  city,  on  the  north  side  of  said  creek,  fronted  thereon 
over  1,000  feet;  that  there  was  no  street  or  highway  extend- 
ing to  Hogan  creek  on  the  north  side  thereof  except  George 
street;  that  the  population  and  general  business  of  said  city 
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north  of  said  creek  had  been  largely  increased  during  the 
last  fifteen  years;  that  if  the  appellant  was* in  the  exclusive 
possession  of  any  part  of  said  street  prior  to  1876,  no  part 
thereof  was  in  his  actual  and  exclusive  possession  except  the 
portion  thereof  on  which  stood  said  building,  called  "  White 
Hall/^  and  that  said  city  had  used  the  part  of  George  street 
between  Morrison  street  and  Hogan  creek  ever  since  the  year 
1868,  for  the  purpose  of  drainage  of  surface  water  from 
points  north  of  Morrison  street  to  the  creek. 

No  pleading  appears  to  have  been  filed  by  any  of  the  de- 
fendants but  the  city. 

A  motion  for  a  new  trial,  made  by  the  appellant,  was  over- 
ruled, and  it  was  adjudged  that  said  structures  constituted  a 
public  nuisance^  that  said  nuisance  be  abated,  and  that  the 
appellant  be  perpetually  enjoined  .  from  maintaining  said 
buildings  and  obstructing  said  street  or  interfering  with  the 
free  use  thereof. 

The  appellant  has  assigned  as  errors  the  overruling  of  his 
demurrer  and  the  overruling  of  his  motion  for  a  new  triaU 

The  second  paragraph  of  answer  was  pleaded  for  further 
answer  by  way  of  cross  complaint  and  counter-claim.  Its 
contents  determined  its  character  and  made  it  an  answer  set- 
ting forth  ground  of  counter-claim  within  the  meaning  of 
our  statute.  It  was  proper  to  treat  the  pleading  as  an  an- 
swer of  counter-claim. 

Assuming  that  the  demurrer  raised  the  question  of  the  suf- 
ficiency of  said  second  paragraph  as  an  answer  of  counter- 
claim, we  will  notice  the  appellant's  objection  to  the  pleading 
as  such  an  answer. 

It  is  contended  that  the  city  could  not  maintain  its  appli- 
cation for  the  relief  sought  and  obtained,  because  it  had  an- 
other mode  of  relief,  by  its  own  action,  such  as  the  appellant 
sought  by  his  complaint  to  enjoin. 

-  If  the  buildings  in  question  constituted  a  public  nuisance, 
the  city,  through  its  common  council,  had  power  to  abate 
such  nuisance  as  often  as  it  might  be  repeated ;  but  it  had  not 
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power  to  enjoin  the  appellant.     For  this  it  must  resort  to  a 
suit  in  a  court  of  competent  jurisdiction. 

In  its  proposed  attempt  to  remove  the  obstructions,  it  was 
met  by  the  suit  of  the  appellant  claiming  ownership  and  pos- 
session of  the  land,  aud  seeking  to  enjoin  the  city  and  its  of- 
ficers from  disturbing  him. 

'^  Where,  by  its  charter  or  constituent  ftct,  a  municipality 
has  the  usual  control  and  supervision  of  the  streets  and  pub- 
lic places,  it  may,  in  its  corporate  name,  institute  judicial 
proceedings  to  prevent  or  remove  obstructions  thereon.'' 
Dill.  Mun.  Corp.  (3d  ed.),  section  659. 

It  appears  by  the  record  that  from  1848  to  1857  said  city 
was  organized  under  a  special  charter,  and  that  in  1857  it 
surrendered  said  charter  and  became  a  municipal  corporation 
under  the  general  law  for  the  incorporation  of  cities.  It 
would  be  presumed  in  examining  the  pleadings  that  the  city 
was  organized  under  said  general  law,  and  that  it  had  the 
powers  in  relation  to  its  streets  conferred  by  that  law. 

The  city  might  have  resorted  in  the  first  instance  to  an  in- 
dependent action  seeking  the  relief  obtained  in  this  suit;  and 
the  fiicts  which,  in  such  independent  action,  would  have  enti- 
tled the  city  to  such  relief,  constituted  proper  ground  of 
counter-claim  in  this  action. 

The  causes  stated  in  the  motion  for  a  new  trial,  which  have 
been  discussed  by  the  appellant,  relate  to  giving  and  refusing 
to  give  certain  instructions. 

While  acting  under  said  special  charter,  the  city  had  no  ex- 
press power  to  vacate  streets,  and  it  could  not  order  such  va- 
cation unless  authorized  to  do  so  by  the  Legislature.  There 
was  no  evidence  of  any  attempt  by  legal  proceedings  to  va- 
cate George  street  or  any  portion  tbereof,  either  before  or 
after  the  city  became  incorporated  under  the  general  law.  It 
is  not  pretended  that  the  street  was  formally  vacated  by  any 
proceeding  for  that  purpose,  but  it  is  claimed  that  the  open- 
ing and  use  of  the  street  from  the  bridge  to  the  intersection 
Vol.  92:— 8 
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of  Morrison  and  George  streets,  and  the  non-user  of  the  other 
portion  of  George  street  south  of  Morrison  street,  constituted 
an  abandonment  of  that  portion.  The  mere  abandonment  of 
the  street  would  not  have  entitled  the  appellant  to  appropri- 
ate any  portion  of  the  east  half  of  the  street.  While  the  facts 
found  do  not  indicate  an  intention  on  the  part  of  the  city  to- 
abandon  any  portion  of  George  street,  but  rather  show  a  con- 
trary purpose,  no  laches  on  the  part  of  a  city  or  on  that  of 
its  officers  can  defeat  the  right  of  the  public  to  a  street.  DilL 
Mun.  Corp.,  section  675. 

The  appellant  further  bases  his  claim  of  right  to  occupy  the 
real  estate  in  question,  and  to  exclude  the  public  therefrom^ 
on  the  ground  that,  the  public  use  having  ceased,  he  had  held 
adverse  possession  for  more  than  twenty  years,  and  that  the 
city  was  estopped  from  claiming  the  present  existence  of  a 
public  easement  over  said  real  estate. 

The  statute  of  limitations,  applicable  as  between  individ- 
uals, can  not  affect  a  city  as  to  its  rights  in  its  streets  as  trus- 
tee for  the  public.  It  need  not  be  denied  that  there  may  be 
instances  in  which,  with  non-user  of  a  street  by  the  public^ 
there  may  grow  up  private  rights  therein  which  the  city  w-ill 
be  estopped  to  deny.  Dill.  Mun.  Corp.,  section  667 ;  Brooks 
V.  lading,  46  lud.  15;  Pettis  v.  Johnson,  56  Ind.  139;  Sims 
V.  Gity  of  Frankfort,  79  Ind.  446.  But  no  such  a  state  of 
facts  existed  here.  There  was  no  total  cessation  of  the  use 
of  said  portion  of  George  street  by  the  public.  For  many- 
years  it  was  not  much  needed, and  was  but  occasionally  used; 
but  the  use  as  a  street  for  passage  had  not  wholly  ceased  un- 
til within  seven  or  eight  years  before  the  commencement  of 
this  suit,  and  it  was  still  used  for  the  drainage  of  surface  water 
from  other  parts  of  the  city.  The  possession  of  the  appel- 
lant through  the  occupancy  of  a  small  space  by  said  structure 
of  temporary  character,  used  for  storing  tackle,  and  sometimes 
occupied  by  persons,  can  not  be  regarded  as  inconsistent  with 
the  right  of  the  public ;  none  of  the  structures  made  or  owned 
by  the  appellant  were  of  a  permanent  nature  or  valuable. 
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There  was  nothing  in  the  character  of  the  obstructions^  or  the 
circumstances  under  which  they  were  made  or  maintained^  which 
should  estop  the  city  from  demanding  the  removal  thereof. 

It  is  not  necessary  to  set  out  here  ^he  instructions  given  or 
those  refused.  Under  the  facts  specially  found  by  the  jury, 
as  to  the  correctness  of  whose  answers  there  is  no  dispute, 
the  general  verdict  was  right,  and  could  not  properly  have 
been  different.  It,  therefore,  can  not  be  set  aside  because  of 
error,  if  there  was  any,  in  the  instructions  given  or  in  the  re- 
fusal to  give  those  asked.  Whitworth  v.  Ballard,  56  Ind.  279 ; 
Toler  V.  KeikeTy  81  Ind.  383. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Filed  Dec  13, 1883. 
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The  State  t?.  Spencer. 

SuFBEXB  CouBT. — Appeal. — DumisKi/. — An  appeal,  taken  from  a  mling 
setting  aside  a  verdict  and  granting  a  new  trial,  will  be  dismissed  in  the 
Supreme  Court. 

From  the  White  Circuit  Court. 

R.  Gregory y  Prosecuting  Attorney,  for  the  State. 
A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellee. 

Elliott,  J. — This  appeal  must  be  dismissed  for  the  rea- 
son that  it  was  taken  while  the  case  was  still  pending  for  trial 
in  the  circuit  court,  and  before  any  judgment  had  been  pro- 
nounced, A  trial  had  resulted  in  favor  of  the  State,  and  the 
court  set  aside  the  verdict  and  granted  a  new  trial,  and  this 
is  the  ruling  we  are  asked  to  review.  We  do  not  think  thai 
an  appeal  will  lie  in  such  a  case.     Appeal  dismissed. 

Hammond,  J.,  was  absent. 

Filed  Dec.  12, 1883. 
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No.  11,202. 

The  State  v.  Adams. 

Cbiminal  Law.— Fa/ae  Pretences. — SaU  of  Note  Obtained  By. — The  sale  of 
a  note,  the  signature  to  which  is  known  by  the  seller  to  have  been  ob- 
tained by  any  false  pretences,  was  a  crime  under  section  2204,  B.  S.  1881, 
though  the  pretences  were  verbal  mbrepresentations,  and  not  of  a  na- 
ture which  would  have  made  the  act  of  obtaining  the  signature  a  crim- 
inal act. 

From  the  Huntington  Circuit  Court. 

jP.  T.  Hordy  Attorney  General,  and  (7.  W,  Watkins,  Prose- 
cuting Attorney,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  under  section  2204, 
R.  S.  1881.  for  selling  a  promissory  note  in  Huntington  county 
in  this  State,  knowing  one  of  the  signatures  to  have  been  ob- 
tained by  false  pretences. 

The  indictment  charged  that  "  Joseph  J.  Adams,  late,  etc., 
the  12th  day  of  June,  1882,  did  then  unlawfully,  feloniously, 
designedly,  and  w^ith  intent  to  defraud  one  Perry  Brinnaman, 
of  his  goods,  chattels,  money  and  property,  obtain  the  signa- 
ture of  the  said  Perry  Brinnaman  to  a  certain  written  in- 
strument,  to  wit,  a  promissory  note,  payable  to  the  Citizens 
Bank  of  Huntington,  for  $550,  which  promissory  note  was 
in  the  words  and  figures,  as  follows :    *  * 

"Huntington,  Indiana,  June  12th,  1882. 

"  Ninety  days  after  date  we  jointly  and  severally  promise 
to  pay  to  the  order  of  Citizens  Bank,  at  Citizens  Bank, 
Huntington,  Indiana,  $550,  with  interest  at  the  rate  of  eight 
per  cent,  per  annum  after  maturity  and  attorneys'  fees ;  value 
received,  without  any  relief  whatever  from  valuation  pr  ap- 
praisement laws.  "  Joseph  J.  Adams. 

his 
"Perky  X  Brinnaman. 
mark 
By  then  and  there  unlawfully,  feloniously,  knowingly,  fiilsely 
and  designedly  pretending  and  representing  to  him,  the  said 
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Perry  Brinnaman,  that  the  said  paper,  which  was  a  promis- 
sory note,  was  only  an  indemnifying  bond,  which  he  was 
desirous  of  giving  to  the  First  National  Bank  of  Hunting- 
ton, Huntington,  Indiana,  to  secure  it,  the  First  National 
Bank  of  Huntington,  whole  against  costs  and  attorneys'  fees 
in  all  it  might  do  in  bringing  and  prosecuting  a  suit  in  his  name 
for  his,  Adams'  benefit,  against  one  William  A.  Goudy  and 
others,  in  the  Huntington  Circuit  Court,  and  such  bond  was 
for  no  other  purpose,  and  he,  the  said  Perry  Brinnaman,  then 
and  there  being  a  person  who  could  not  read  writing,  and 
said  Joseph  J.  Adams  was  a  neighbor,  and  for  many  years 
had  been  an  intimate  friend  of  him,  the  said  Brinnaman,  and 
a  person  on  whom  the  said  Brinnaman  often  relied  to  read 
and  explain  papers  in  writing  to  him,  the  said  Brinnaman, 
and  then  and  there  believing  and  relying  in  the  false  repre- 
sentation so  made,  and  being  deceived  thereby,  was,  by  rea- 
son of  such  representation  and  pretences,  induced  to  sign 
said  note,  and  upon  no  other  consideration  whatever,  and 
that  he,  the  said  Adams,  did  then  and  there  obtain  and  re- 
ceive the  said  Perry  Brinnaman's  signature  as  aforesaid^  felo- 
niously and  designedly,  by  means  of  said  fiilse  representation 
and  pretences,  with  intent  to  cheat  him,  the  said  Brinnaman, 
all  of  which  representations  and  pretences  were  false,  then 
and  tbere^  as  he,  the  said  Joseph  J.  Adams,  at  the  time  he  so 
&lsely  prctendedj  then  and  there  well  knew." 

"And  the  grand  jurors,  on  oath,  say  that  the  said  Joseph 
J.  Adams,  at  said  county  and  State  aforesaid,  on  said  12th 
day  of  June,  1882,  did  then  and  there  unlawfully,  felo- 
niously, falsely,  designedly  and  knowingly,  sell,  barter  and  dis- 
pose of  such  promissory  note  to  the  Citizens  Bank  of  Hunt- 
ington, at  Huntington,  Indiana,  well  knowing  that  the  signa- 
ture, of  Perry  Brinnaman,  one  of  the  makers  of  such  note, 
had  been  obtained  by  the  false  pretences  as  above  set  out." 

On  motion,  the  circuit  court  quashed  the  indictment  and  dis- 
charged the  defendant.  This  appeal  consequently  only  brings 
before  us  the  question  of  the  sufficiency  of  the  indictment. 
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The  section  of  the  statute  upon  which  this  indictment  was 
based  reads  as  follows : 

*'  Whoever,  with  intent  to  defraud  another,  designedly,  by 
color  of  any  false  token  or  writing,  obtains  the  signature  of 
any  person  to  any  written  instrument,  or  obtains  from  any 
person  any  money,  transfer,  bond,  bill,  receipt,  promissory 
note,  draft  or  check,  or  thing  of  value ;  and  whoever  sells, 
barters,  or  disposes  of,  or  offers  to  sell,  barter,  or  dispose  of, 
any  transfer,  bond,  bill,  receipt,  promissory  note,  draft  or 
check,  or  anything  of  value,  knowing  the  signature  of  the 
maker,  endorser,  or  guarantor  thereof  to  have  been  obtained 
byany  &lse  pretence, — shall  be  imprisoned  in  the  State  prison," 
within  certain  limits  as  to  time,  and  fined  in  any  amount  be- 
tween certain  named  sums. 

We  have  no  brief  for  the  appellee,  and  hence  no  formal  pre- 
sentation of  any  objection  to  the  sufficiency  of  the  indictment. 

It  was  held  in  the  case  of  Wagoner  v.  State,  90  Ind.  604, 
as  had  been  previously  intimated  in  the  case  of  Shaffer  v. 
State,  82  Ind.  221,  that,  under  the  first  clause  of  the  section 
of  the  statute  set  out  as  above,  an  indictment  would  not  lie 
for  obtaining  anything  by  merely  verbal  misrepresentations, 
however  falsely  and  designedly  made. 

As  will  be  observed,  this  section  defines  two  separate  and 
distinct  offences,  and  this  indictment  charges,  or  at  least  at- 
tempts to  charge,  a  violation  of  the  second,  or  latter,  clause 
of  the  section,  to  which  no  reference  is  made  in  the  cases 
above  cited. 

So  much  of  this  latter  clause  as  has  an  application  to  the 
facts  charged  in  this  case  may  be  stated  in  the  following  form : 

*^  Whoever  sells,  barters  or  disposes  of,  or  offers  to  sell, 
barter  or  dispose  of,  any  *  promissory  note,  *  *  knowing  the 
signature  of  the  maker  *  *  thereof  to  have  been  obtained 
by  any  false  pretence,"  shall  be  punished  as  in  said  section 
prescribed. 

We  are  of  the  opinion  that  in  a  case  like  this  it  is  not  es- 
sential to  charge  that  the  false  pretences  resorted  to  in  ob- 
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taining  the  signature  to  the  Dote  were  of  such  a  character  as 
of  themselves  to  constitute  a  crime  under  the  statute;  that  it 
IS  only  necessary  to  charge  that  the  signature  was  obtained 
upon  the  faith  of  false  representations  knowingly  made,  con- 
istituting  &lse  pretences  within  the  definitions  given,  by  ac- 
•oepted  text-writers  and  long  established  usage. 

The  gravamen  of  the  offence  intended  to  be  charged  in  this 
case  is  the  selling  of  a  promissory  note^  known  to  the  vendor 
to  be  tainted  with  fraud,  resulting  from  the  fraudulent  man- 
ner in  which  the  signature  of  the  maker  was  obtained.  The 
sale  of  a  note  under  such  circumstances  constitutes  a  fraud 
upon  the  purchaser,  as  well  as  the  maker,  of  the  instrument 

It  need  not  even  be  charged  that  the  person  who  sold  the 
note  obtained  the  signature  to  it  by  &lse  pretences.  If  one 
person  obtains  the  signature  to  a  note  by  &lse  pretences,  and 
another  sells  it,  knowing  that  the  signature  was  so  obtained, 
the  latter  is  guilty  of  a  violation  of  the  latter  clause  of  the 
section  of  the  statute  before  us,  and  may  be  prosecuted  and 
punished  for  his  part  in  the  transaction  as  a  separate  and  dis- 
tinct offence. 

We  have  thus  considered  and  passed  upon  the  principal 
question  presented  and  argued  on  behalf  of  the  State,  and  an 
examination  of  the  indictment  has  failed  to  disclose  any  sub- 
stantial objection  to  its  sufficiency.     Acts  1883,  p.  126. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  further  proceedings. 

Filed  Dec.  15, 1883. 

No.  9746. 

College  CoEiffER  and  Richmond  Gravel  Road  Com- 
pany r.  Moss  et  al. 

Heal  Estate. — Adion  to  Recover. — Complaint. — DefKnption  <^  Lands. — A 
complaint  in  ejectment,  or  in  a  summary  suit  to  recover  possession  of 
lands,  must  describe  the  lands  with  certainty,  and  the  degree  of  cer- 
tainty sufficient  in  a  deed  will  not  always  be  sufficient  in  pleading. 

Same. — Insufficiency  of  Complaint  on  Motion  in  Arrest  of  Judgment. — Evidence, 
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— In  such  actions,  the  description  of  the  premises  in  the  complaint  can 
not  be  aided  by  evidence;  and  i£  such  description  is  not  sufficient  to> 
enable  the  sheriff  to  ascertain  the  property  to  be  delivered,  the  complaint 
is  insufficient  on  demurrer  or  on  motion  in  arrest  of  judgment. 
Same. — A  complaint  in  ejectment,  or  in  a  summary  suit  for  the  recovery 
of  land,  describing  the  premises  as  "  about  one-fourth  of  an  acre  situate 
in  the  northwest  comer  of  section  (giving  the  number,  town  and  range),, 
in  U.  county,  Indiana,  being  the  same  parcel  now  in  possession  of  de> 
fendant,  and  enclosed  and  used  as  a  toll-gate,  and  garden  and  toll-liouse»" 
is  bad  on  motion  in  arrest  of  judgment. 

From  the  Union  Circuit  Court. 

J?.  Burk  and  L,  H.  Stanfordy  for  appellant. 
T,  D.  Evans,  for  appellees. 

Black,  C. — The  appellees  sued  the  appellant  to  recover 
possession  of  real  estate.  The  complaint  was  in  four  para- 
graphs. The  first  two  were  in  the  usual  form  of  complaints 
in  ejectment  under  the  code ;  the  third  was  for  the  recovery 
of  real  estate  from  the  defendant  as  a  tenant  holding  over; 
and  the  fourth  was  for  forcible  detainer. 

The  only  question  which  requires  examination  is  that  of 
the  sufficiency  of  the  complaint  on  motion  in  arrest  of  judg- 
ment. It  is  claimed  that  the  complaint  was  bad  because  of 
insuflSciency  of  the  description  of  the  premises  ,in  each  para- 
graph.   In  the  first  paragraph  the  description  was  as  follows : 

"About  one-fourth  of  an  acre  of  land  situate  in  the  north- 
west corner  of  section  number  25,  township  12,  range  1  west^ 
in  Union  county,  Indiana,  being  the  same  parcel  now  in  pos- 
session  of  defendant,  and  enclosed  and  used  as  a  toll-gate,  and 
garden  and  toll-house." 

In  the  second  paragraph  the  description  was  as  follows : 

"About  one-fourth  of  an  acre  of  land  situated  in  the  north- 
west corner  of  section  number  25,  township  12,  range  1,  west,, 
in  the  county  of  Union,  and  State  of  Indiana,  being  the  same 
now  used  by  the  defendant  for  toll-house  and  garden." 

In  the  third  paragraph  it  was  alleged,  that,  on,  etc.,  the 
plaintiffs,  being  the  owners  thereof  in  fee  simple,  leased  to 
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the  defendant  for  five  years,  "  the  following  described  lauds 
situated  in  the  county  of  Union  and  State  of  Indiana,  to  wit : 
About  one-fourth  of  an  acre  of  land  situated  in  the  northwest 
corner  .of  section  number  25,  township  12,  range  1  west." 

In  the  fourth  paragraph,  the  description  was  as  follows : 

''About  one-fourth  of  an  acre  of  land  situated  in  Union 
county,  Indiana,  in  the  northwest  corner  of  section  26,  town- 
ship 12,  range  1  west,  being  the  same  now  occupied  and  held 
by  defendant  for  toll-house  and  garden,  under  a  lease  for  five 
years  from,"  etc. 

The  degree  of  certainty  in  the  description  of  real  estate, 
which  will  suffice  in  a  contract,  will  not  always  satisfy  the 
requirements  of  pleading.  A  deed  will  sometimes  be  held 
void  for  uncertainty  in  the  description  of  the  premises;  but, 
if  it  be  possible,  effect  will  be  given  to  the  intention  of  the 
parties.  Feck  v.  MaHamSy  10  N.  Y.  509,  532 ;  Ruclcer  v.  Steel- 
maUy  73  Ind.  396, 407.  And  this  may  be  done  where  the  in- 
tention to  embrace  certain  definite  premises  in  the  description 
can  be  gathered  from  the  language  of  the  deed  illustrated  by 
known  extrinsic  facts  agreeing  with  the  written  description, 
parol  evidence  being  always  admissible  to  explain,  if  possi- 
ble, the  calls  of  a  deed,  for  the  purpose  of  their  application 
to  the  subject-matter  and  of  thus  giving  effect  to  the  deed, 
but  not  for  the  purpose  of  showing  that  it  was  intended  by 
such  description  to  convey  a  tract  different  from  that  de- 
scribed. Tyler  Bonn.,  285 ;  Coats  v.  Tafi,  12  Wis.  388 ; 
Narwood  v.  Byrd,  1  Rich.  135  (42  Am.  Dec.  406). 

If,  after  applying  to  the  words  of  a  deed  all  the  explana- 
tions that  can  be  afforded  by  evidence  as  to  the  situation  of 
the  parties  and  condition  of  the  subject-matter,  it  can  not  be 
ascertained  by  reasonable  intendment  that  certain  premises, 
with  definite  boundaries,  were  understood  by  the  parties  us 
embraced  in  the  description  employed  in  the  deed,  and  what 
was  intended  by  the  instrument  remains  a  matter  of  mere  con- 
jecture, the  deed  will  be  void.  Colcord  v.  Alexander,  67  II L 
581 ;   Cillei/  v.  Childs,  73  Maine,  130. 
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111  an  action;  the  purpose  of  which  is  to  affect  the  title  or 
possession  of  real  estate^  founded  upon  an  instrument  in  which 
there  is  a  description  of  the  real  estate,  defective  but  capable 
of  aid  from  extrinsic  facts^  the  complaint  should  give  an  ac- 
curate description  of  the  property,  so  that  its  exact  bounda- 
ries may  be  known  from  the  description  in  the  complaint. 
Slater  v.  Breeae,  36  Mich.  77;  Livingston  Oo.  v.  MorriSy  71 
Mo.  603;  WhiUdsey  v.  BeaM,  5  Blackf.  143;  HaUtead  v. 
Board,  etc.,  56  Ind.  363.  And  this  is  true  in  such  actions 
whether  based  upon  a  \^ritten  instrument  or  not. 

"  In  real  actions,  whether  petitory  or  possessory,  a  definite 
legal  description  of  the  property  claimed  should  be  given,  so 
that  courts  may  know  what  they  are  called  upon  to  decide, 
and  the  world  may  know  what  they  have  decided.^'  McManxiS 
V.  Stevens,  10  La.  An.  177. 

In  an  action,  the  object  of  which  is  to  procure  the  sale  or 
the  delivery  of  the  possession  of  real  estate  by  the  sheriff,  the 
judgment  must  so  describe  the  property  that  the  officer  may 
deliver  it,  though  this  description  may  be  in  part  based  upon 
evidence  extraneous  to  the  instrument  which  is  the  founda- 
tion of  the  suit,  as  a  deed,  mortgage,  or  notice  of  a  mechanic's 
lien,  the  description  in  which  instrument  may  be  sufficient  to 
make  it  operative  and  yet  not  sufficient  for  a  complaint  based 
thereon.  Whittehey  v.  Beall,  supra  ;  Halstead  v.  Board,  etc., 
supra ;  Hunger  v.  Grreen,  20  Ind.  38 ;  City  of  Crawfordsvilk 
v.  Barr,  65  Ind.  367. 

In  ejectment  under  the  code,  if  the  defendant  make  defence, 
it  is  not  necessary  to  prove  him  in  possession  of  the  premi- 
ses.    Section  1056,  R.  S.  1881. 

In  such  case,  the  defendant's  possession  of  the  land  de- 
scribed in  the  complaint  is  admitted,  for  the  purposes  of  the 
action.  It  will  be  presumed  that  he  concedes  the  description 
of  the  land  to  be  as  stated  in  the  complaint,  and  evidence 
tending  to  prove  boundaries  is  immaterial  and  irrelevant. 
Apphgate  v.  Doe,  2  Ind.  169 ;  VoUz  v.  Newbert,  17  Ind.  187 ; 
Rucker  v.  Steelman,  supra.  Therefore,  when,  in  an  action  under 
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the  code  to  recover  the  possession  of  real  property,  the  de- 
fendant makes  defence,  the  description  of  the  premises  in  the 
complaint  can  not  be  aided  by  the  evidence ;  and  if  the  com- 
plaint, because  of  defective  description  of  the  premises  be 
bad  on  demurrer,  it  will  be  bad  on  motion  in  arrest. 

It  was  the  ancient  rule  in  ejectment  that  the  description  of 
the  premises  must  be  so  certain  as  to  enable  the  sheriff  to 
know  exactly,  without  any  information  from  the  lessor  of  the 
plaintiff,  of  what  to  deliver  possession.  That  rule  was  abol- 
ished in  England,  and  it  became  the  practice  for  the  sheriff 
to  deliver  possession  of  the  premises  recovered  according  to 
the  direction  of  the  plaintiff,  who  therein  acted  at  his  own 
peril.  Under  this  relaxed  rule,  very  general  and  vague  de- 
scriptions were  used.  TcUbot  v.  W%e6/er,4Day,448;  Barclay 
V.  HaweUy  6  Pet.  498 ;  Tyler  Eject.  393,  et  aeq.  This  re- 
laxed rule  in  ejectment  was  recognized  in  WhitteUey  v.  Beallj 
'Supray  where  it  was  said,  per  Sullivan,  J.,  that  in  a  sale  of 
land  on  execution  the  case  was  different ;  that  then  the  sher- 
iff, at  his  own  peril,  must  enter  upon  and  sell  the  right  land. 

The  relaxation  of  the  rule  in  ejectment  opened  the  way  to 
many  vexatious  applications  to  correct  errors  of  the  sheriff. 
Taylor  Land,  and  Ten.,  section  704. 

The  provisions  of  our  code  for  the  recovery  of  the  possession 
of  real  property  require  that  the  plaintiff,  in  his  complaint, 
shall  particularly  describe  the  premises.  Section  1054,  R.  S. 
1881.  And  our  statute  providing  for  the  proceeding  against 
a  tenant  holding  over,  and  for  the  proceeding  for  forcible  en- 
try and  detainer,  requires  that  the  complaint  shall  describe 
the  premises  with  reasonable  certainty.  Sections  5225,  5237, 
R.  S.  1881. 

The  complaint  in  ejectment  should  so  describe  the  land 
that  an  officer,  charged  with  the  execution  of  the  writ  of  pos- 
session, describing  it  in  the  same  terras,  will  know  from  the 
writ  what  land  it  is  his  duty  to  put  the  plaintiff  in  possession 
of.  Livingston,  etc.,  Co,  v.  Morris,  s^ipra ;  Harrison,  etc.,  T. 
P.  Oo.  V.  Roberts,  33  Ind.  246. 
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In  3Iiller  v.  Miller,  16  Pick.  215,  it  was  said:  ''The  de- 
gree of  certainty  sui&cient  in  a  deed  of  conveyance,  would 
often  be  insufficient  in  a  legal  process,  because  in  the  former, 
an  indefinite  description  may  be  made  good  by  evidence 
aliunde,  *  *  Reasonable  certainty  is  necessary  in  a  peti- 
tion for  partition,  to  enable  the  respondent  to  traverse  the 
petitioner's  seizin,  to  enable  the  court  to  decide  how  parti- 
tion shall  be  made,  and  to  enable  commissioners,  after  an  in- 
terlocutory judgment,  to  ascertain  the  estate  to  be  divided.'^ 

In  ejectment,  the  judgment  must  follow  the  complaint  as  to 
the  description  of  the  property,  and  the  writ  of  possession  the 
judgment.  Winstanley  v.  Meachaniy  58  111.  97;  Ortan  v» 
Noonan,  18  Wis.  447. 

The  sheriff  must  have  process  so  certain  on  its  face  that, 
with  the  aid  of  such  information  as  he  can  obtain  from  others 
as  to  location,  boundaries,  etc.,  he  can  look  at  the  writ  and 
say  that  such  or  such  are  the  premises  described.  Orton  w 
Noonan,  supra. 

So,  in  the  summary  proceeding  for  forcible  entry  and  de- 
tainer, the  judgment  and  writ  of  restitution  must  pursue  the 
complaint.     Murphy  v.  Lucas,  2  Ohio,  255. 

In  the  case  last  cited,  a  complaint  for  forcible  entry  and 
detainer  described  the  premises  as  "the  lower  part  of  a  tract 
of  land  situate  on  the  bank  of  the  Scioto  river,  opposite 
Piketon,  the  same  being  patented  to  the  complainant  by  a 
patent  from  the  President  If  the  United  States,  bearing  date 
the  2d  of  March,  1821."  This  was  held  insufficient.  It  was. 
said  that  the  complaint  must  describe  the  premises  with  such 
certainty  as  will  apprise  the  defendant  of  what  is  demanded 
of  him,  and  as  will  afford  a  guide  to  the  sheriff  in  executing: 
the  writ  of  restitution. 

In  Minnesota,  under  a  statute  requiring  that  the  com- 
plaint, in  a  summary  proceeding,  should  "particularly  de- 
scribe the  premises  so  entered  and  detained,"  descriptions  of 
the  premises  as  "  the  lands,  tenements  and  other  posses- 
sions of  the  complainants,  on  Hennepin  Island,  so-called,  at 
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the  Falls  of  St.  Anthony,  in  the  county  of  Ramsey ;  '*  and  as 
''the  house  and  premises  on  Hennepin  Island,  so-called, at  the 
Falls  of  St.  Anthony,  in  the  county  aforesaid,  let  to  him  by 
the  complainants,"  were  held  insufficient  in  Letcia  v.  Steele,  1 
Minn.  88. 

In  Michigan,  under  a  statute  requiring  that  in  the  sum- 
mary proceeding  the  complaint  should  "  describe  the  land  or 
tenements,"  it  was  said  in  Clark  v.  Gage,  19  Mich.  507,  that 
"Although  the  statute  has  not  expressly  suggested  the  degree 
of  precision  with  which  the  premises  should  be  described,  the 
nature  of  the  proceeding  itself  and  the  circumstance  that  the 
law  declares  that  the  lands  or  tenements  shall  be  described 
sufficiently  indicate  the  necessity  of  a  description  so  definite 
and  intelligible  as  prima  facie  to  designate  and  identify  the 
premises  intended.  *  *  *  The  complaint  is  of  the  nature  of 
a  pleading,  *  and  the  degree  of  certainty  with  which  it  should 
describe  the  premises,  should  be  measured  by  the  rules  of 
pleading,  rather  than  by  those  which  govern  contracts."  The 
complaint "  should  be  so  precise  as  prima  facie  to  give  to  the 
defendant  who  is  to  answer  to  the  complaint,  the  tribunal  ap- 
,  pointed  by  law  to  decide  upon  it,  and  the  officer  who  may  be 
required  to  put  complainant  in  possession,  a  distinct  idea  of  the 
very  premises  in  question."  In  that  case,  the  description, 
which  was  held  insufficient,  was,  "A  ferm  in  the  town  of  Quincy, 
in  the  said  county,  lately  occupied  by  complainant,  being  the 
same  iarm  mentioned  in  the  writing  executed  between  the 
raid  Clark  and  complainant,  and  dated  November  24th,  1866, 
by  which  complainant  let  the  said  farm  to  the  said  Clark. 
That  the  complainant  let  said  farm  to  the  said  Clark  for  one 
year,  and  although  that  period  has  now  elapsed  yet  the  said 
Clark  is  now  holding  over  said  premises  after  the  time  for 
which  they  were  let  to  him  as  aforesaid." 

In  Atwood  v.  Atwood,  22  Pick.  283,  which  was  a  writ  of 
dower,  the  declaration  referred  for  particular  description  to  a 
certain  deed.  It  was  held  that  the  description  could  not  be 
thus  aided^  though  such  a  reference  would  be  good  in  a  con- 
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veyance  of  land^  or  iu  a  demand  for  dower  before  action 
brought.  ^'  But  when  lands  are  demanded^  the  description 
of  them  must  be  so  certain  that  seizin  may  be  delivered  by 
the  sheriff  without  reference  to  any  description  dehors  the 
writ/^     See  Struble  v.  Neighbert,  41  Ind.  344. 

A  judgment  in  a  summary  proceeding  by  a  landlord  against 
a  tenant  holding  over^  founded  upon  a  complaint  in  which 
the  description  of  the  premises  is  insufficient^  ".would  hardly 
authorize  the  issuing  of  a  writ  which  would  justify  the  offi- 
cer in  putting  the  plaintiff  in  possession  of  any  particular 
property."     Jolly  v.  Ghering,  40  Ind.  139. 

The  action  of  the  circuit  court  in  dismissing  a  complaint 
in  an  action  for  forcible  entry  and  detainer^  commenced  be- 
fore a  justice,  which  described  the  premises  as  "Three  and 
one-half  acres  off  of"  a  specified  tract,  was  approved  in  Kling-- 
enamith  v.  Faulkner,  84  Ind.  331. 

In  Leary  v.  Langsdcde,  35  Ind.  74,  a  complaint  in  a  sum- 
mary action  by  a  landlord  against  a  tenant  holding  over  was. 
held  insufficient  on  motion  in  arrest  of  judgment,  because  it 
did  not  describe  the  property  with  reasonable  certainty,  or 
state  in  what  county  or  state  it  was  situated. 

It  was  evidently  the  purpose  of  the  statute  requiring  a  de- 
scription of  the  premises  in  ejectment  to  abolish  the  former 
loose  practice,  so  that  the  officer  should  no  longer  follow  the 
direction  of  the  plaintiff  in  placing  him  in  possession,  but 
might  be  given  a  writ  sufficiently  describing  the  premises  for 
that  purpose.  And  the  intention  in  the  statute  in  relation  ta 
forcible  entry  and  detainer,  and  tenants  holding  over,  must 
have  been  to  make  a  similar  rule  applicable  to  those  cases. 

As  either  in  the  action  under  the  code  or  in  the  summary 
proceeding  the  plaintiff  can  not  recover  other  property  than 
that  described  in  his  complaint,  and  as  the  statute  requires 
that  the  property  be  described  in  the  complaint,  and  as  the 
verdict  and  judgment  and  writ  of  restitution  must  follow  the 
description  in  the  complaint,  a  motion  in  arrest  will  lie  when 
the  description  in  the  complaint  is  not  sufficient  to  enable  the 
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sheriff  to  verify  with  exactness  the  property  to  be  delivered 
by  him  to  the  plaintiff. 

In  Walsh  v.  Ringer,  2  Ohio,  327,  which  was  an  action  of 
ejectment,  both  parties  deduced  title  from  one  Ward.  The 
plaintiff  claimed  by  a  sheriff's  deed  under  an  execution 
against  Ward,  the  description  being  "  Seventy  acres  of  land,  it. 
being  and  lying  in  the  southwest  corner  of  the  southwest 
quarter  of  section  14,  township  12,  range  5,  of  the  lands  sold 
at  Steubenville."  Ward  had  owned  seventy  acres  situated  on 
the  west  side  of  said  quarter  section,  and  being  a  parallelo- 
gram, its  southwest  corner  being  the  southwest  corner  of  said 
quarter  section,  its  west  line  extending  thence  northward  one 
hundred  and  sixty  perches,  its  south  line  extending  eastward 
from  said  corner  seventy  perches.  The  defendant  claimed 
under  a  junior  conveyance  from  Ward  for  seventy  acres  de- 
scribed by  metes  and  bounds  exactly  including  the  land  so 
owned  by  Ward.  The  defendant  claimed  that  the  land  was' 
not  described  in  the  levy  and  sheriff's  deed  with  sufficient 
certainty  to  pass  title.  It  was  held  that  the  southwest  corner 
of  said  quarter  section  was  a  base  point  from  which  two  sides 
of  the  land  conveyed  by  the  sheriff  should  extend  an  equal 
distance,  so  as  to  include  by  parallel  lines  the  quantity  con- 
veyed; and  that  the  plaintiff  should  have  judgment  for  so 
much  of  the  land  so  owned  by  Ward  as  would  be  bounded  on 
the  west  side  by  a  line  running  north  from  the  southwest 
corner  such  a  distance  that  a  square,  with  sides  of  such  length,. 
would  include  seventy  acres. 

The  description  there  in  dispute  was  a  general  description 
in  a  sheriff's  deed,  without  any  wonls  of  particular  descrip- 
tion, and  the  description  was  held  to  be  a  definite  one,  com- 
plete and  sufficient  in  itself,  without  ambiguity,  the  construc- 
tion of  the  terms  employed  being  matter  of  law,  and  independ- 
ent of  the  intention  of  the  parties.  If  such  description  was 
thus  unambiguous,  it  would  be  a  sufficient  description  in 
pleading. 

Cunningham  v.  Harper ^  Wright  (Ohio),  366,  was  ejectment,. 
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and  the  defendant  claimed  by  a  tax  deed,  in  which  the  land 
was  described  as  "  fifty-one  acres  in  the  northeast  part  of 
tract  one,"  etc.  This  was  held  to  be  sufficient,  and  to  indicate 
fifty-one  acres  in  a  square  form  in  the  northeast  corner  of  the 
tract,  Walsh  v.  RingeVy  supra,  being  cited. 

The  rule  is  well  settled  that  where  there  is  ambiguity  in 
the  description  in  a  deed,  the  language  will  be  liberally  con- 
strued to  efiFectuate,  if  possible,  the  intention  of  the  parties. 
See  note  to  Norwood  v.  Byrd,  42  Am.  Dec.  410.  The  gen- 
eral application  of  the  technical  rule  of  construction  an- 
nounced in  Wahh  v.  Ringer,  supra,  would  probably  result 
in  defeating  the  intention  of  the  parties  quite  as  often  as 
it  would  effectuate  such  intention,  and  this  &ct  would  seem 
to  impeach  the  wisdom  of  the  rule.  It  may  be  open  to  doubt, 
whether  it  is  in  accord  with  the  ordinary  understanding  of 
men  to  say  that  a  conveyance  of  a  certain  number  of  acres 
situated  in  a  certain  corner  of  a  larger  definite  tract,  neces- 
sarily, in  the  absence  of  fraud  or  mistake,  applies  only  to  a 
square,  without  regard  to  the  intention  of  the  parties,  and 
may  not  be  explained  by  extraneous  facts. 

There  may  be  more  reason  in  requiring  a  pleading  based 
on  an  instrument  contafning  such  a  description  to  more  ac- 
curately describe  the  premises,  than  to  make  an  inflexible  rule 
by  which,  in  a  case  where  ambiguity  might  be  explained, 
such  a  deed  must  be  construed  to  convey  a  square, though  the 
grantor  may  not  own  a  square,  but  may  own  the  quantity  of 
land  specified,  and  though,  there  being  no  mistake  or  fraud, 
the  parties  may  intend  a  conveyance  of  the  land  not  in  a 
square  form. 

But  in  the  case  at  bar  the  quantity  of  land  is  not  defi- 
nitely stated.  As  an  element  in  the  description  of  land,  the 
statement  of  the  quantity  is  the  least  reliable.  An  uncer- 
tainty in  the  statement  of  the  quantity  of  land  in  a  descrip- 
tion which  is  otherwise  accurate  and  complete,  as  by  the  use 
of  "  about "  or  "  more  or  less,"  will  not  vitiate  the  descrip- 
tion, for  the  statement  of  quantity  may  be  rejected  as  surplus- 
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age^  and  the  description  will  be  still  complete ;  but  when  the 
other  parts  of  the  description  are  not  sufficiently  certain^  the 
quantity  becomes  essential  in  determining  the  identity  of  the 
land ;  and  if  all  the  means  of  description  be  uncertain^  the 
pleading  is  bad.  Kirkland  v.  TFay,  3  Rich.  L.  4  (45  Am. 
Dec.  752). 

In  the  third  paragmph,  that  against  a  tenant  holding  over, 
the  land  is  described,  in  efiPect,  as  a  piece  or  parcel  of  land 
of  uncertain  size,  situated  in  a  certain  corner  of  a  certain  sec- 
tion, no  attempt  being  made  to  indicate  its  form,  its  quantity 
being  merely  approximated.  In  all  the  descriptions,  it  is  ap- 
parent that  the  pleader  gave  more  attention  to  mere  locality 
than  to  exact  quantity  or  dimensions.  If  the  quantity  were 
certainly  expressed,  it  might  control  an  uncertain  boundary, 
and  if  a  certain  boundary  were  stated,  it  might  control  an 
>  uncertain  statement  of  quantity ;  but  if  the  technical  rule  of 
WcUsh  V.  Ringer,  supra,  be  correct  and  generally  applicable  to 
deeds  of  conveyance,  it  can  not  be  applied  except  when  the 
quantity  is  certain.  If  it  should  be  said  that  the  description 
in  the  third  paragraph  indicated  a  square,  the  court  and  the 
sheriff  must  still  be  uncertain  as  to  its  size. 

If  the  words  of  description  used  in  the  third  paragraph  in- 
dicated a  square,  then  the  same  words  did  so  when  used  in 
the  other  paragraphs,  unless  controlled  and  modified  by  the 
particulars  there  added  to  them ;  and  if  the  description  in 
the  third  paragraph  was  bad,  those  in  the  other  paragraphs  were 
also  insufficient,  unless  aided  by  the  particular  additional 
facts  therein  stated.  In  a  complaint  to  recover  possession  of 
land,  as  in  a  deed  of  conveyance,  words  of  particular  descrip- 
tion control  more  general  terms.  Inge  v.  Garrdt,  38  Ind.  96 ; 
Gano  V.  Aldridge,  27  Ind.  294.  A  description  may  be  con- 
trolled by  a  further  description ;  the  addition  of  a  particular 
circumstance  to  a  general  description  will  operate  as  a  re- 
striction. But  a  general  description,  which  is  definite  a^^d 
certain,  can  not  be  restricted ;  and  if  it  be  uncertain,  it  can 
Vol.  92.-9 
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Dot  be  aided  by  the  addition  of  particular  circumstances 
which  are  themselves  vague  and  uncertain.  The  whole  de- 
scription should  be  consulted^  and,  if  possible,  it  should  be 
so  construed  as  to  give  effect  to  all  its  parts ;  but  if,  by  ap- 
plying the  whole  description,  or  by  rejecting  part  and  apply- 
ing the  remainder,  reasonable  certainty  can  not  be  arrived  at^ 
the  pleading  is  insufficient. 

If  we  should  say  that  the  description  in  the  third  para- 
graph was  sufficient  because  designating  certain  land  with- 
out ambiguity,  and  should  then  say  that  the  particulars  added 
in  the  other  paragraphs  modified  the  meaning  of  the  words 
used  in  the  third  paragraph,  we  would  be  saying  that  an  un- 
ambiguous, certain,  definite  and  self-sufficient  description 
may  be  varied  and  restricted  by  the  addition  of  such  partic- 
ulars. If  we  do  not,  however,  give  such  effect  to  said  addi- 
tional circumstances,  we  are  rejecting  them  as  surplusage^ 
And  if  we  should  give  them  effect  to  control  and  restrict^ 
they  might  not  indicate  land  in  a  square  form ;  but  if  the 
land  was  not  in  a  square  form,  the  whole  description  does 
not,  in  any  case,  indicate  its  exact  form.  The  particular  facts 
stated  did  not  give  certainty.  The  facts,  that  a  part  of  the 
land  was  occupied  by  a  house,  and  that  the  land  was  used  for 
a  toll-gate  and  garden,  and  was  enclosed,  and  was  in  posses- 
sion of  the  defendant,  and  had  been  leased  to  the  defendant,, 
did  not  indicate  the  shape  or  exact  quantity  of  the  land  to 
the  court.     See  City  of  Grawfordsmlle  v.  Barr,  65  Ind.  367. 

The  sheriff  could  not,  under  such  a  description,  deliver  the 
land  without  the  exercise  of  arbitrary  discretion.  It  is  not 
contemplated  by  law  that  the  rights  of  parties,  after  judg- 
ment, shall  depend  upon  the  discretion  of  the  sheriff,  who, 
in  the  execution  of  the  writ,  performs  a  merely  ministerial 
function. 

The  summary  proceeding  may  be  brought  either  in  the  cir- 
cuit court  or  before  a  justice  of  the  peace.  In  either  case, 
the  rule  of  pleading  as  to  the  description  is  fixed  by  statute. 
If,  in  view  of  this  fact,  there  could  be  any  greater  liberality 
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exercised  toward  a  pleading  in  an  action  commenced  before 
a  justice,  this  could  make  no  difference  in  a  case  commenced 
in  the  circuit  court. 

It  is  no  hardship  to  require  conformity  to  the  statute.  The 
defendant  should  be  fully  apprised  by  the  complaint  as  to 
•what  property  is  demanded,  so  that  he  may,  if  he  so  desires, 
disclaim  as  to  a  part  thereof,  and  defend  as  to  a  part.  The 
o£Bcer  who  is  to  place  the  plaintiff  in  possession,  if  he  suc- 
ceed, should  be  left  to  resort  to  extrinsic  fiu^ts  only  so  &r  as 
the  circumstances  of  the  case  may  require. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  with  instructions  to  arrest  the  judg- 
ment. 
FUed  Dec.  15, 1883. 


No.  11,344. 

The  State  v.  Woousey. 

Intoxicating  Liquor. — Premises  Where  Sold. — Affidavit  and  Infornuttion, — 
Where  the  defendant  is  charged,  under  section  5320,  R.  S.  1881,  with  an 
nnlawfnl  sale  of  intoxicating  liquor  to  be  drunk  on  the  premises  where 
sold,  the  affidavit  and  information  are  insufficient  on  a  motion  to  quash 
the  same,  if  it  does  not  appear  therefrom  that  the  premises  are  owned 
by,  are  in  the  possession  or  under  tlie  control  of  the  defendant. 

From  the  Montgomery  Circuit  Court. 

F.  M.  Howardy  Prosecuting  Attorney,  J".  H,  Burford  and 
W.  T.  Brush,  for  the  State. 

•71  M.  Thompson,  W,  B.  Herod  and  W.  H.  Thompson,  for 
appellee. 

HowK,  C.  J. — In  this  case  the  affidavit  and  information 
charged  ^'  that  at  and  in  the  county  of  Montgomery,  and  State 
of  Indiana,  one  Clarence  J.  Woolsey  did  then  and  there  un- 
lawfully, on  or  about  the  1st  day  of  August,  1883,  sell  acer- 


132  SUPREME  COURT  OF  INDIANA, 

The  State  v.  Woolsey. 

tain  intoxicating  liquor  to  one  William  McGlain,  at  and  for 
the  price  of  twenty  cents,  to  be  then  and  there  drunk  on  the 
premises  where  sold ;  he,  the  said  Woolsey,  not  then  and  there 
being  licensed  to  sell  intoxicating  liquors  to  be  drunk  on  the 
premises  where  sold." 

The  appellee's  motion  to  quash  the  affidavit  and  information 
was  sustained  by  the  court,  and  the  State  excepted,  and  the 
appellee  was  discharged. 

The  State  has  appealed  to  this  court,  and  has  here  assigned 
as  error  the  decision  of  the  court  below  in  quashing  the  affi- 
davit and  information. 

It  is  apparent,  on  the  face  of  the  affidavit  and  information, 
that  it  was  intended  to  charge  the  appellee  therein  with  one 
of  the  two  offences  defined  in  section  5320,. R.  S.  1881.  So 
far  as  it  is  applicable  to  this  case,  this  section  provides  as 
follows : 

"Any  person,  not  being  licensed  according  to  the  provisions 
of  this  act,  *****  who  shall  sell  or  barter  any  spiritu- 
ous, vinous,  or  malt  liquors  to  be  drunk  or  suffered  to  be 
drunk  in  his  house,  out-house,  yard,  garden,  or  the  appurte- 
nances thereto  belonging,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be  fined,"  etc. 

We  are  of  opinion  that  the  court  did  not  err  in  sustaining 
the  appellee's  motion  to  quash  the  affidavit  and  information 
in  this  case.  Every  fact  stated  in  the  affidavit  and  informa- 
tion may  have  been  strictly  and  literally  true  as  charged,  and 
yet  the  defendant  be  entirely  innocent  of  the  offence  defined 
in  the  statute.  It  will  be  observed  that  it  is  not  charged  in 
the  affidavit  and  information,  that  "the  premises  w^here  sold" 
were  the  premises  of  the  defendant.  In  the  absence  of  any 
averment  showing  the  contrary,  it  might  well  be  supposed  that 
the  sale  to  William  McClain,  charged  in  the  affidavit  and  in- 
formation, was  made  by  the. defendant  on  McClain's  premi- 
ses, "  to  be  then  and  there  drank  on  the  premises  where  sold." 
Such  a  sale  might,  perhaps,  be  immoral ;  but,  certainly,  it 
would  not  be  a  violation  of  the  statute.     The  possessive  pro- 
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noun  "  his,"  which  is  found  in  the  statute,  is  utterly  ignored 
in  the  affidavit  and  information  in  this  case.  We  are  satisfied 
with  the  construction  placed  upon  the  statute  under  consider- 
ation in  Burke  v.  SicUe,  52  Ind.  522,  and  that  case  is  decisive 
of  the  case  at  bar,  adversely  to  the  State.  SiockweU  v.  State, 
85  Ind  622. 
The  judgment  is  affirmed. 

FUed  Dec.  12,  1883. 


No.  10,655. 

The  State,  ex  rel.  Siqler,  v.  The  Board  op  Commis- 
sioners OF  Madison  County. 

Assignment  of  Errors. —  Waiver  of  Oomplianee  vnih  Rules  of  Supreme  CourL — 
Informalities  in  the  assignment  of  errors  or  any  failure  to  comply  with 
the  rules  of  the  Supreme  C!ourt  concerning  the  preparation  of  the  tran- 
script by  numbering  its  lines  are  waived  by  agreeing  to  submit  the  cause. 

Mandamus. — Partien, — Belator, — Demurrer  to  Answer. — In  mandate,  the  re- 
lator is  the  real  party,  and  a  demurrer  by  him  to  an  answer,  instead  of 
by  the  State  on  his  relation,  though  informal,  is  nevertheless  sufficient. 

BauuROAd. —  PabHc  Aid, —  EUetion, — Tax  Levy. — Where  there  are  two 
voting  precincts  in  a  township,  an  election  for  public  aid  to  construct  a 
railroad,  when  the  polls  are  not  opened  in  both  precincts,  is  void  under 
B.  S.  1881,  section  4048,  and  in  such  case  no  tax  for  aid  can  be  levied. 

From  the  Madison  Circuit  Court. 

A.  E.  Paige,  8.  0.  Bayleaa,  G.  D.  Thompson  and  T.  B.  Orr^ 
for  appellant. 

M.  S.  Robinson  and  /.  W,  Lovett,  for  appellee. 

BiCKNELL,  C.  C. — The  appellees  claim  that  no  question  is 
presented  by  the  assignment  of  errors,  because  the  names  of 
all  the  parties  to  the  appeal  are  not  stated  therein,  and  be- 
cause the  lines  of  some  of  the  pages  of  the  transcript  are  not 
numbered ;  but,  the  cause  having  been  submitted  by  agree- 
ment, without  a  motion  to  dismiss  the  appeal  for  such  defects, 
they  were  waived.     Ridenour  v.  Beekman,  68  Ind.  236 ;  Easter 
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V.  SeveriUy  78  Ind.  540 ;   Wikon  v.  Hefflin,  81  Ind.  35 ;  Cooper 
V.  Cooper^  86  Ind.  75. 

The  appellant  assigns  for  error  that  the  court  overruled  a 
motion  to  strike  out  a  part  of  the  appellee's  answer,  but  this 
is  not  an  available  error  on  appeal.  House  v.  McKinneyy 
64  Ind.  240 ;  OUy  of  Greencaatk  v.  MarUn,  74  Ind.  449  (39 
Am.  R.  93)  ;  Morris  v.  Stem,  80  Ind.  227.  Another  error  as- 
signed is  that  the  court  overruled  a  demurrer  to  the  answer. 
The  appellee  claims  that  this  presents  no  question  because  the 
demurrer  was  not  filed  by  the  plaintiff. 

The  suit  was  an  application  for  a  mandate  upon  the  com- 
missioners of  Madison  county  to  levy  a  railroad  tax  upon  the 
taxable  property  of  Pipe  Creek  township  in  said  county.  The 
petitioner  for  the  mandate  was  Daniel  Sigler,  a  resident  tax- 
payer of  said  township.  He  was  a  proper  relator.  Board, 
etc.,  V.  State,  ex  rel,,  61  Ind.  75;  Hamilton  v.  State,  3  Ind. 
452 ;  Board,  etc.,  v.  State,  ex  rel.,  86  Ind.  8, 

An  alternative  mandate  was  issued  in  the  name  of  the  State 
against  the  defendants,  who  appeared  and  made  a  return.  In 
such  cases  the  alternative  writ  is  the  complaint,  and  the  re- 
turn is  the  answer.  Board,  etc.,  v.  State,  ex  rel.,  supra;  John-- 
son  V.  Smith,  64  Ind.  275 ;  Smith  v.  Johnson,  69  Ind.  56, 

The  demurrer  to  the  answer  was  as  follows: 

"Comes  now  the  relator  herein  and  demurs  to  the  an- 
swer and  return  of  defendants  herein,  for  the  reason  that  said 
answer  and  return  does  not  state  facts  sufficient  to  constitute 
a  defence  to  the  action,  or  a  valid  return  to  this  writ  and  pe- 
tition. «  Thompson  &  Ore,  \  .    ,      .       .        „ 

"  Paige  &  Bayless.  /  ^^^  ^^  ^""^  TeitiUyv. 

The  appellees  claim  that  the  plaintiff  only  can  demur,  R.  S. 
1881,  section  346,  and  that  the  relator  is  not  the  plaintiff,  and 
is  not  a  party  to  the  action,  and  that  there  is  no  provision  in 
any  statute  authorizing  a  demurrer  by  a  plaintiff's  relator. 
They  cite  State,  ex  reL,  v.  Smith]  55  Ind.  385,  where  it  was 
held  that,  in  bastardy  cases,  the  State  is  the  plaintiff,  and  that, 
therefore,  an  application  for  a  change  of  venue,  made  by  the 
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relatrix,  should  be  overruled.  This  ruling  was  in  accordance 
with  the  statute^  R.  S.  1881,  section  980,  which  expressly  re- 
-quires  that  the  State  shall  be  the  plaintiff.  See  Dibble  v. 
^aie,  ex  rd.,  48  Ind.  470 ;  Ex  Parte  Haase,  50  Ind.  149.  But 
ordinarily,  in  the  absence  of  a  statutory  provision  to  the  con- 
trary, when  a  relator  is  necessary,  he  is  regarded  as  the  real 
party,  and  the  State  is  but  a  nominal  party.  Neal  v.  State,  ex 
TcLy  49  Ind.  51.  And  ordinarily  the  relator  is  liable  for  costs. 
It.  S.  1881,  section  693. 

It  was  always  held  that  no  precise  form  is  necessary  in  a 
mandamus.  Rex  v.  Mayor ,  Sayer,  36.  And  this  court  has 
held  that,  akhough  writs  of  mandate  are  issued  in  the  name 
of  the  State  on  relation,  yet  the  name  of  the  Stat-e  is  only 
nominally  used.   *  Brower  v.  (ySrien,  2  Ind.  423. 

Therefore,  although  the  demurrer  was  informal,  the  defect 
was  not  fatal,  and  the  question  as  to  the  sufficiency  of  the  an- 
swer may  be  considered.  ' 

The  petition  for  township  aid  in  this  case  was  filed  with  the 
county  board  on  February  25th,  1881.  It  sought  an  appro- 
priation by  Pipe  Creek  township  of  $19,300  to  aid  in  the 
construction  of  a  railroad  through  said  township,  to  be  run 
and  located  within  eighty  rods  of  the  cross  streets  or  roads  in 
the  town  of  Elwood  (the  postoffice  being  in  the  northeast 
corner  from  said  cross  roads  extended),  and  it  asked  the  board 
to  order  an  election  for  and  against  such  appropriation,  and 
the  levying  of  a  tax  therefor ;  it  stated  that  the  sum  demanded 
was  less  than  two  per  cent,  of  the  taxables  of  said  township, 
including  the  taxables  of  the  towns  of  Elwood  and  Frankton, 
as  returned  upon  the  duplicate  of  the  preceding  year. 

It  was  stated  in  the  complaint  that  the  county  board 
granted  the  petition  and  ordered  that  the  polls  be  opened  in 
said  township,  at  the  regular  places  of  holding  elebtions,  for 
the  purpose  of  taking  the  votes  of  said  township  for  and 
against  such  appropriation,  and  that  such  election  was  held, 
and  that  a  majority  of  the  votes  was  in  favor  of  the  appro- 
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priation,  and  that  the  judge  and  inspector  met  and  were  or- 
ganized as  a  board  of  canvassers^  with  the  county  auditor  as 
their  clerk^  and  that  said  board  canvassed  and  estimated  the 
certificates^  poll-books  and  tally-sheets^  and  signed  a  statement 
and  certificate  thereof,  showing  a  majority  of  votes  in  favor 
of  the  appropriation,  and  filed  the  same  with  the  county  and- 
itor ;  that  he  recorded  it  among  the  records  of  the  county 
board,  who,  at  each  of  their  two  next  ensuing  regular  June 
sessions,  refused  to  order  a  levy  of  the  tax. 

Section  4048,  R.  S.  1881,  is  as  follows :  "  The  polls  shall  be 
opened  at  the  several  voting  places  in  the  township,  by  the 
proper  judges  and  inspectors  of  elections,  on  the  day  fixed  by 
said  commissioners ;  and  the  boards  shall  be  organized,  and 
poll-books  and  tally-sheets  shall  be  kept,  and  the  whole  voting 
and  taking  and  certifying  shall  be  conducted  as  nearly  as  may 
be  in  the  manner  provided  by  law  for  conductijig  the  voting 
and  certifying  the  votes  at  the  general  elections  for  State  and 
county  officers." 

•Section  4052,  R.  S.  1881,  provides  that  "  If  there  be  more 
than  one  election  precinct  in  the  township,  *  the  inspector  of 
each  precinct,  or  the  judge  of  the  election  to  whom  such  certifi- 
cate, poll-book,  and  tally-sheet  shall  have  been  delivered, 
shall  constitute  a  board  of  canvassers,  who  shall  canvass  and 
estimate,"  etc.,  and  that  "  If,  however,  such  township  shall 
have  but  one  election  precinct,  then  the  inspector  and  judges 
thereof,  or  any  two  of  them,  shall  constitute  the  board  of 
canvassers,  and  shall  *  perform  the  duties  aforesaid." 

Section  4056,  R.  S.  1881,  provides  that  if  a  majority  of  the 
votes  shall  be  in  fevor  of  the  appropriation,  the  county  board, 
at  its  ensuing  regular  June  session,  shall  levy  the  tax,  etc. 

The  answer  shows  that  there  were  two  election  precincts 
in  Pipe  Creek  township,  one  at  Elwood  and  the  other  at 
Frankton,  and  that  after  the  notices  of  election  were  posted, 
and  before  the  election,  the  railroad  company  served  upon  the 
county  board  the  following  written  notice : 
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"Office  of  The  Marion  and  Indianapolis  R.  R.  Co.,  \ 

"April  11th,  1881.         / 

"  To  the  Board  of  Conimissiona^s  of  Madison  County,  Indiana : 

"  The  undersigned,  president  and  secretary  of  the  Marion  and 
Indianapolis  Railroad  Company,  have,  this  day,  been  ordered 
and  directed  to  withdraw  and  abandon  the  election  to  be  held 
in  Pipe  Creek  Township,  Madison  county,  Indiana,  on  the  13th 
day  of  this  month  (April,  1881),  the  board  of  directors 
being  satisfied  that  the  line  adopted  by  the  way  of  Elwood 
would  not  be  used,  and  thereupon  said  railroad  company 
hereby  gives  notice  of  the  fact  above  stated. 

''  Witness  the  Marion  and  Indianapolis  Railroad  Company. 

"  By  James  F.  McDowell,  President. 
"Attest:  James  Brownlee. 

"  I,  James  Brownlee,  secretary  of  the  Marion  and  Indi- 
anapolis Railrpad  Company,  hereby  certify  that  the  above 
and  foregoing  order  was  made  by  the  board  of  directors  April 
11th,  1881.  James  Brownlee,  Secretary." 

It  will  be  remembered  that  the  petition  was  for  aid  to  a 
road  to  be  run  and  located  by  Elwood,  and  that  such  a  peti- 
tion for  conditional  aid  is  authorized  by  section  4045,  R. 
8.  1881. 

The  answer  further  shows  that  the  county  board,  upon  re- 
ceiving said  notice,  directed  the  county  auditor  to  notify  the 
trustee  of  Pipe  Creek  township  that  the  proposed  election 
would  not  be  held;  that  the  auditor  did  so  notify  the  trustee, 
and  that,  accordingly,  no  polls  were  opened  at  Frankton,  one 
of  the  precincts,  and  that  the  legal  and  qualified  voters  of 
Frankton  precinct  did  not,  and  could  not,  vote  for  or  against 
said  appropriation,  and  that,  there  being  no  inspector  or  judge 
for  said  Frankton  precinct,  there  was  no  such  board  of  can- 
vassers as  the  law  required. 

The  question,  what  rule  of  construction  shall  be  applied 
to  the  statutes  authorizing  public  aid  to  railroad  companies^ 
was  settled  by  this  court  in  Garrigus  v.  Board,  etc.,  39  Ind. 
66.     In  that  case  this  court  expressly  adopted  and  approved 
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the  following  language  of  the  New  ^ork  Court  of  Appeals, 
in  People,  ex  reL,  v.  Smith,  45  N.  Y.  772,  to  wit :  "  The  power 
sought  to  be  delegated  to  a  portion  of  the  taxable  inhabi- 
tants of  a  municipality  to  burden  and  charge  the  property  of 
all,  and  subject  it  to  taxation  for  a  purpose  foreign  to  those 
for  which  local  governments  are  organized,  *  *  can  only  be  ex- 
ercised in  strict  conformity  to  and  by  a  rigid  compliance  with 
the  letter  and  spirit  of  the  act  conferring  the  authority.  *  * 
The  act  *  *  should  be  strictly  construed  in  fevor  of  the  rights 
of  property/'  The  case  of  Garrigxi^  v.  Board,  etc.,  supra,  was 
adhered  to  in  Bronenberg  v.  Board,  etc*,  41  Ind.  502,  and  in 
Finney  v.  Lamb,  54  Ind.  1. 

The  material  facts  alleged  in  the  foregoing  answer  are  ad- 
mitted by  the  demurrer.  Such  facts  show  clearly  that  the 
statutory  provisions  hereinbefore  cited  were  not  complied 
with ;  that  the  sense  of  the  voters  of  the  township  was  not 
ascertained  at  all ;  that  there  was  no  such  vote  of  the  town- 
ship as  the  statute  required,  and  no  such  election  as  the  com- 
missioners had  ordered.  We  think  the  court  did  not  err  in 
overruling  the  demurrer  to  the  answer. 

The  judgment  ought  to  be  afl&rmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Filed  Dec.  15, 1883. 


No.  9514. 

Jones,  Administrator,  et  al.  v.  French  et  al. 

Decedents*  Estates. — SaU  of  Lands.— -Fravd  of  Administrator. — Where  an 
administrator  conceals  his  intention  to  sell  certain  lands  from  the  heirs 
and  strangers  who  would  bid,  in  fraudulent  collusion  with  one  to  whom 
he  sells  for  an  inadequate  price,  equity  will  set  aside  the  sale. 

Same. — Lien  of  Purchaser. — Subroffotion. — A  purchaser  in  good  faith  of 
lands  from  an  administrator,  where  the  purchase-money  paid  by  him  is 
applied  to  the  payment  of  the  intestate's  debts,  will,  if  the  sale  be  set 
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aside,  be  entitled  to  a  lien  on  the  land  for  the  amount  of  money  paid ; 
and  this  is  so  though  there  may  have  been  sufficient  personal  property 
to  pay  the  debts;  and  though  no  additional  bond  was  filed  by  the  ad- 
ministrator; and  though  another  tract  was  sold  for  a  sum  sufficient  to 
pay  the  debts. 

From  the  Wabash  Circuit  Court. 

M,  H.  Kiddy  N.  G,  Hunter  and  A.  Taylor,  for  appellants. 
/.  D.  Conner,  J.  D.  Conner,  Jr.,  and  A.  Hesa,  for  appellees. 

ElLiIOTT,  J. — The  appellees  instituted  this  action  to  set 
aside  a  sale  of  real  estate  made  by  the  administrator  of  tJie  es- 
tate of  their  deceased  father^  and  among  other  charges  in  the 
complaint  are  the  following :  ^^  The  said  administrator  gave  it 
out,  and  had  it  understood^  that  he  would  not  ask  an  order  to 
sell  the  real  estate  of  said  heirs  and  legatees^  situate  in  Wa- 
bash county,  but  only  the  real  estate  in  Lagrange  county ; 
neither  was  there  anything  in  said  petition  about  the  land  in 
Wabash  county ;  but  the  plaintiffs  say,  that  for  the  fraudu- 
lent purpose  of  putting  the  title  of  the  Wabash  county  land 
in  the  defendant  Benjamin  Smith,  and  cheating  and  defraud- 
ing the  plaintiffs,  the  administrator,  on  the  1st  day  of  March, 
1880,  amended  his  petition  by  inserting  therein  a  description 
of  the  real  estate  situated  in  Wabash  county,  and  asking  an 
order  of  court  to  sell  said  lands;  that  after  the  administra- 
tor had  amended  the  petition  he  did  not  refile  it,  but  design- 
€dly  kept  it  off  of  the  files  the  better  to  enable  him  to  con- 
ceal his  fraudulent  design.^'  '^  Plaintiffs  say  that  in  pursuance 
of  said  fraudulent  purpose  of  securing  the  title  to  plaintiffs' 
land  to  Benjamin  Smith,  the  administrator,  afler  having  told 
Michael  Niccum,  Solomon  Unger,  Groves  Miller,  and  divers 
other  persons  living  in  the  neighborhood  of  said  land  (and 
who  were  anxious  to  bid  upon,  and  would  buy,  the  said  land 
if  they  had  known  the  same  to  be  for  sale,  and  who  would 
have  paid  one  thousand  dollars  for  the  same),  that  he,  the  ad- 
ministrator, did  not  intend  to  sell  the  said  land,  nor  ask  for 
an  order  of  court  to  sell  it,  but  that  he  only  intended  to  sell 
the  Lagrange  county  land ;  that  about  the  times  Jones,  the 
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administrator,  was  so  informing  said  persons,  he  was  secretly 
and  fraudulently  conspiring  with  Benjamin  Smith  to  let  him, 
said  Smith,  have  the  land  at  less  than  one-half  its  value/^ 

The  allegations  copied  from  the  complaint  show  fraud  on 
the  part  of  both  the  administrator  and  the  purchaser,  and  en- 
titled appellees  to  have  the  order  of  sale  set  aside.  It  is  fraud 
for  an  administrator  to  represent  that  he  will  sell  only  the 
one  parcel  of  land  described  in  the  petition,  and  afterwards 
surreptitiously  amend  his  petition  so  as  to  make  it  describe 
another  parcel,  and  then  designedly  keep  the  petition  from  the 
files  for  the  purpose  of  concealing  the  amendment  from  the 
heirs.  It  is  gross  fraud  for  an  administrator  to  collude  with 
a  purchaser  and  by  false  statements  prevent  competing  bids. 

Judgments  may  be  set  aside  for  fraud,  and  the  same  rule 
applies  to  orders  made  upon  the  petition  of  administrators  to 
sell  lands  for  the  payments  of  the  debts  of  a  decedent.  Nealis 
V.  Dicks,  72  Ind.374;  Sanders  v.  State,  85  Ind.  318  (44  Am. 
R.  29),  vide  authorities,  pp.  328,  330.  We  have  no  doubt 
that  the  charges  of  fraud  were  sufficient,  independent  of  the 
other  averments,  to  make  the  complaint  good. 

The  counter-claim  of  the  appellant  Smith  alleges  that 
he  bought  the  land  in  good  faith,  paid  for  it  the  sum  of  $576, 
the  full  value  thereof,  and  that  the  money  paid  by  him  was 
used  in  payment  of  the  debts  of  the  decedent  and  the  expenses 
of  administration.  It  also  denies  that  there  was  any  fraud 
on  his  part  or  any  knowledge  of  any  wrong  on  the  part  of 
the  administrator.  The  prayer  is  that  he  may  be  adjudged  to 
have  a  vendee's  lien  on  the  land  for  the  sura  so  paid  by  him. 

It  now  becomes  necessary  to  refer  to  the  other  causes  set 
forth  in  the  appellees'  complaint,  which,  in  conjunction  with 
the  allegations  of  fraud,  are  relied  upon  as  impeaching  the 
validity  of  the  administrator's  sale.  The  substantive  aver- 
ments of  the  complaint,  not  already  noticed,  are:  1st.  That 
there  was  personal  property  sufficient  to  pay  the  debts.  2d. 
That  the  Lagrange  county  land  sold  for  a  sum  sufficient  to 
pay  the  debts.    3d.  That  there  was  no  additional  bond  filed 


NOVEMBER  TERM,  1883.  141 

Jones,  Administratori  et  al.  v.  French  ef  ai 

by  the  administrator.  We  are  of  opinion  that  the  title  of  a 
purchaser  acting  in  good  faith  would  not  be  impaired  be- 
cause of  the  sufficiency  of  personal  property  to  pay  debts,  for 
that  is  an  allegation  in  the  petition  upon  which  the  defend- 
ants should  have  joined  issue,  and  is  a  question  which  must 
be  regarded  as  directly  adjudicated.  Nor  do  we  think  the 
second  reason,  namely,  that  one  parcel  of  land  sold  for  a 
sum  sufficient  to  discharge  all  debts,  would  destroy  the  right 
of  a  good-faith  purchaser  to  hold  a  vendee's  lien  for  money 
which  he  had  honestly  paid  on  his  bid,  and  which  had  gone 
to  release  the  land  from  the  burden  of  the  intestate's  debts. 
Nor  do  we  think  that  the  failure  to  file  an  additional  bond 
should  be  allowed  to  deprive  a  purchaser  who  conducts  him- 
self honestly,  and  is  ignorant  of  irregularities,  of  <!he  right  to 
hold  the  land  as  security  for  money  paid  by  him  and  used  by 
the  administrator  in  discharging  debts  due  from  the  intestate. 
Indeed,  the  cases  go  so  far  as  to  declare  that,  although  no  ad- 
ditional bond  is  filed,  the  sale  will  not  be  set  aside  if  the 
money  has  been  paid  in  good  faith  and  justly  applied  to  the 
payment  of  debts.     Deqnindre  v.  Williams,  31  Ind.  344. 

It  seems  to  us  that  the  purchaser  should  be  protected  to  the 
extent  of  the  money  honestly  paid  by  him,  even  though  the 
administrator  has  not  acted  fairly,  and  has  failed  to  file  the 
additional  bond  required  by  the  statute.  In  the  case  of  Foster 
V.  Birch,  14  Ind.  445,  it  was  held  that  where  the  money  paid 
by  the  purchaser  was  properly  used  by  the  administrator,  the 
sale  was  not  void,  although  no  additional  bond  was  filed,  and 
it  was  said :  "  The  heirs  have  no  equity.  They  have  received 
the  full  benefit  of  the  sale.  A  bond  is  only  required  to  secure 
the  heirs  against  the  misappropriation  of  the  sale  money.  Here, 
they  have  had  all  the  benefit  of  that."  Where  one  buys  in 
good  faith  at  a  sherifi*'s  sale,  he  is  entitled  to  a  vendee's  lien 
to  the  extent  of  the  sum  paid  by  him  although  the  sale  is  void. 
Seller  v.  Lingerman,  24  Ind.  264,  and  this  general  doctrine 
applies  to  all  judicial  sales. 

The  principle  which  underlies  the  case  is  closely  akin  to 
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that  upon  which  rests  the  wise  and  just  doctrine  of  subroga- 
tion. The  authorities  do^  indeed^  treat  such  a  case  as  this  as 
resting  on  this  great  equitable  doctrine.  In  a  recent  work  it 
is  said :  '^  The  purchaser  of  a  deceased  person's  real  estate  at 
an  invalid  sale  made  thereof  by  the  personal  representative 
for  the  payment  of  debts,  having  paid  his  purchase-money,  and 
this  having  been  applied  to  the  payment  of  debts  and  charges 
of  administration,  is  entitled,  upon  a  disaffirmance  of  the  sale, 
to  be  subrogated  to  the  rights  of  the  creditors  and  of  the  per- 
sonal representative  whom  he  has  satisfied,  and  to  charge  the 
land  with  the  debts  and  expenses  so  paid  by  him,  to  the  extent 
to  which  the  land  is  liable  for  such  debts  and  expenses.'^  Shel- 
don Subrogation,  section  209. 

The  gfeneral  principle  upon  which  this  case  rests  is  recog- 
nized and  enforced  bv  our  statute  and  our  decisions.     R.  S. 

m 

1881,  sec.  1084 ;  Walton  v.  Oox,  67  Ind.  164.  It  is  an  equitable 
principle,  which  secures  justice  to  the  parties  immediately  inter- 
ested, tends  to  give  confidence  injudicial  sales,  and  encourage 
purchasers  to  bid  fair  prices,  because  it  assures  to  them  that 
happen  what  may,  they  will  get  back  the  money  paid  by  them. 
Sidener  v.  HaweSy  37  Ohio  St.  532. 

We  have  had  no  brief  from  the  appellees,  although  we  have 
held  the  case  for  some  time,  hoping  that  one  would  be  filed, 
and  we  have  not  been  able  to  find  any  reason  upon  which  the 
ruling  on  the  demurrer  to  the  counter-claim  can  be  upheld* 

Judgment  reversed. 

FUed  Dec.  15, 1883. 


No.  10,779. 

Breidert  v.  Krueger. 

Practice. — Pleading. — Failure  to  Reply. — Harmless  Error. — There  was  an  an- 
swer in  five  paragraphs,  and,  upon  rule  to  reply,  there  were  replies  filed 
only  to  the  first  and  sixth,  to  which  replies  demurrers  were  sustained, 
exceptions  taken  and  leave  to  amend,  but  the  plaintiff  refused  to  amende 
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and  thereupon  it  appeared  by  the  record  that,  "  the  plaintiff  failing  to 
amend  or  to  make  farther  reply/'  judgment  was  rendered  for  the  defend- 
ant on  the  pleadings.  The  fourth  paragraph  of  the  answer  contained  a 
good  affirmative  defence. 

Eddy  that  a  failure  to  reply  to  the  fourth  paragraph  of  the  answer  admit- 
ted its  truth  under  the  statute,  R  S.  1881,  sections  357, 383,  and  entitled 
the  defendant  to  judgment. 

Hdd,  also,  that  under  the  circumstances  the  ruling  upon  the  demurrers  to> 
the  replies  was  harmless,  and  error  therein  is  not  available  in  the  Su» 
preme  Court. 

From  the  Noble  Circuit  Court. 

FI  0.  Mains,  for  appellant. 

A.  A.  Chapin  and  R.  P.  Barry  for  appellee. 

Black,  C. — The  appellant  sued  the  appellee  on  his  under* 
taking  as  surety  for  the  lessee  upon  a  lease  of  certain  real 
estate  in  Noble  county,  executed  by  the  appellant  to  one 
Peck;  to  recover  a  certain  amount  alleged  to  be  due  as  rent 
accrued  and  unpaid.  The  complaint  was  in  one  paragraph. 
The  appellee  answered  in  six  paragraphs,  and  there  was  & 
rule  to  reply.  The  appellant  replied  in.  three  paragraphs.. 
The  appellee  demurred  to  the  second  and  third  paragraphs 
of  the  reply  aeverally.  Pending  the  demurrer,  the  appellee,, 
with  consent  of  the  court,  withdrew  the  fifth  paragraph  of  his 
answer,  and  the  appellant  withdrew  the  first  paragraph  of  his 
reply.  The  court  then  sustained  the  demurrer  to  the  second 
and  third  paragraphs  of  the  reply,  to  which  ruling  the  ap- 
pellant excepted.  Leave  was  granted  to  the  appellant  to  amend 
the  second  and  third  paragraphs  of  his  reply,  but  he  refused 
to  amend,  and  announced  to  the  court  that  he  would  ^^  abide 
his  said  reply." 

The  record  next  shows  that ''  the  plaintiff  failing  to  amend 
his  reply,  or  to  make  further  reply,  the  court  here  now  ren- 
ders judgment  in  favor  of  the  defendant  upon  the  pleadings 
in  said  cause;"  and  thereupon  judgment  was  rendered  for 
the  appellee. 

The  appellant  has  assigned  that  the  court  erred  in  sustain- 
ing the  demurrer  to  the  sejcond  and  third  paragraphs  of  the 
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reply,  in  not  sustaining  said  demurrer  to  the  first  and  sixth 
paragraphs  of  the  answer,  and  in  rendering  judgment  on  said 
demurrer  against  the  plaintiff. 

The  second  paragraph  of  the  reply  was  directed  only  to  the 
first  paragraph  of  the  answer,  and  the  third  paragraph  of  the 
reply  was  directed  only  to  the  sixth  paragraph  of  the  answer. 
There  was  no  reply  to  any  other  paragraph  of  the  answer. 
The  grounds  of  defence  stated  in  the  first  and  sixth  para- 
graphs of  answer  were  wholly  different  from  those  stated  in 
other  paragraphs.  The  second  and  third  paragraphs  of  an- 
swer, which  were  in  substance  alike,  amounted,  perhaps^  to 
argumentative  denials.  The  fourth  paragraph  was  a  good 
plea  of  full  payment. 

Section  401,  R.  8.  1881,  provides:  "If^  from  any  cause, 
either  party  shall  fail  to  plead  or  make  up  the  issues  within 
the  time  prescribed,  the  court  shall  forthwith  enter  judgment 
as  upon  a  default,  unless,  for  good  cause  shown,  further  time 
be  given  for  pleading,  on  the  payment  of  the  costs  occasioned 
by  the  delay.^' 

The  appellant,  having  been  ruled  to  reply,  filed  a  reply, 
one  paragraph  of  which,  the  contents  of  which  we  do  not 
know,  he  withdrew.  His  failure  to  reply  to  the  fourth  para- 
graph of  the  answer  amounted  to  an  admission  that  the  af- 
firmative defence  thereby  set  up  was  true.  Preston  v.  Sand- 
ford,  21  Ind.  156;  sections  357,  383,  R.  S.  1881. 

If  the  court  erred  in  sustaining  a  demurrer  to  a  reply  to  a 
paragraph  of  answ^er,  the  plaintiff  can  not  claim  to  have  been 
harmed  by  the  ruling,  if  he  admitted  another  paragraph,  pre- 
senting a  different  and  a  sufficient  defence  to  the  entire  com- 
plaint, to  be  true. 

If  the  defendant  had  gone  to  trial  without  a  reply  to  the 
fourth  paragraph  of  his  answer,  this  would  have  been  a 
waiver  of  a  reply  to  that  paragraph,  which  would  have  been 
taken  as  if  denied.  Here  there  was  no  waiver,  and  the  par- 
agraph was  to  be  taken  as  true.  If  the  plaintiff  was  entitled 
to  a  trial,  he  did  not  ask  for  one,  or  object  to  the  rendering 
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of  judgment  without  one,  or  except  to  the  rendition  of  the 
judgment;  and  if  there  was  error  in  rendering  judgment 
without  a  trial,  the  plaintiff  could  not  here  complain  of  it. 
But  refusing  to  reply  to  a  full  affirmative  defence,  he  had  no 
right  to  require  a  trial  to  determine  whether  there  were,  or 
were  not,  also  other  defences,  or  to  complain  because  his  suf- 
ficient reply  to  other  defences  was  held  insufficient.  One  full 
defence  is  enough  to  defeat  an  action,  and  if  it  be  established, 
errors  not  affecting  it  can  not  be  ground  for  reversing  the 
judgment  for  the  defendant. 

We  find  no  available  error. 

Pek  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Filed  Oct.  13, 1883.    Petition  for  a  rehearing  overruled  Dec.  15, 1883. 


No.  9343. 

Beck  et  al.  v.  Bundy. 

BuPBEME  Court. — New  Trial. —  Weight  cf  Evidence. — Where  the  overruling 
of  the  motion  for  a  new  trial  is  complained  of  as  error,  if  there  be  evi- 
dence in  the  record  which  tends  to  sustain  the  finding  or  verdict  on  every 
material  point,  the  Supreme  Court  Will  not  reverse  the  judgment  on  the 
weight  of  the  evidence. 

From  the  Madison  Circuit  Court. 

M.  8.  Robinson  and  J*.  W.  Lovett,  for  appellants. 
H.  D,  ThoTupson,  T,  B,  Orr,  E.  A.  Parker  and  R.  Lake,  for 
appellee. 

HowK,  C.  J. — In  this  case  John  P.  Bundy,  the  plaintiff  be- 
low, alleged  in  his  complaint  that,  on  January  6th,  1871,  the 
defendant  George  W.  Markle  executed  a  promissory  note  for 
the  sum  of  $675,  payable  to  the  order  of  one  Jasper  Nelson ; 
that  such  note  was  endorsed  by  said  Nelson  to  J.  A.  Egline, 
and  by  him  endorsed  to  Joseph  Hamer,  and  by  him  endorsed 
Vol,  92.— 10 
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to  Justinian  H.  Hall^  who  endorsed  the  same  to  the  plaintiff; 
that  such  note  was  then  due  and  unpaid ;  that^  at  the  time  of 
the  execution  of  the  note,  the  defendants  George  W.  Markle 
and  Mary  M.  Markle,  his  wife,  executed  a  mortgage,  in  due 
form  of  law,  upon  certain  described  real  estate  in  Madisoxk 
county,  to  secure  the  payment  of  such  note,  which  mortgage 
was  legally  recorded,  on  January  11th,  1871,  in  the  mortgage 
record  of  the  recorder's  office  of  Madison  county ;  that  since 
the  execution  of  such  note  and  mortgage  the  defendant  Elijah. 
Beck  had  become  possessed  of  some  interest  in  the  mortgaged 
real  estate,  of  the  amount  and  extent  of  which  interest  the 
plaintiff  was  not  fully  informed ;  but  the  plaintiff  said,  that 
such  interest  was  junior  and  subsequent  to  that  of  the  plains 
tiff.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee;  and  over  the  joint  motion 
of  the  appellants  Elijah  and  Celia  A.  Beck  for  a  new  trial,  the 
court  rendered  judgment  on  its  finding. 

Error  is  assigned  by  the  appellants  Elijah  Beck  and  Celia 
A.  Beck,  in  this  court,  only  upon  the  decision  of  the  circuit 
court  in  overruling  their  joint  motion  for  a  new  trial.  In  this 
motion  the  only  causes  assigned  for  such  new  trial  were  that 
the  finding  of  the  court  was  contrary  to  law,  and  was  not  sus- 
tained by  sufficient  evidence.  We  take  from  the  brief  of  the 
appellants'  counsel  the  following  statement  of  the  &cts,  es- 
tablished by  the  evidence,  which  statement  of  facts  we  have 
found,  by  our  examination  of  the  record,  to  be  substantially 
correct. 

On  the  12th  day  of  November,  1856,  one  Spicer  Jones  was 
the  owner  in  fee  simple  of  the  real  estate  described  in  the 
mortgage  in  suit,  and,  on  that  day,  he  and  his  wife  sold  and 
conveyed  such  real  estate  to  Martha  V.  Johnson  and  William 
A.  Johnson,  both  of  whom  were  then  minors.  On  the  5th 
day  of  September,  1868,  William  A.  Johnson  and  one  Gar- 
rett W.  Brown,  who  claimed  to  be  the  guardian  of  Martha 
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y.  Johnson^  signed  and  delivered  a  quitclaim  deed  of  the  real 
estate  to  one  James  G.  McAllister.  On  the  15th  day  of  July, 
1870,  James  G.  McAllister  conveyed  the  real  estate  to  Wil- 
liam M.  McAllister,  who,  on  the  same  day,  executed  a  deed 
thereof  to  James  G.  Bridges.  On  the  25th  day  of  July,  1870, 
James  G.  Bridges  and  his  wife  conveyed  the  real  estate  to 
Mary  M.  Markle.  It  was  not  shown  by  any  evidence  ap- 
pearing in  the  record  that  Mary  M.  Markle  had  or  held  any 
other  title  to  the  real  estate  at  the  time  she  and  her  husband, 
Greorge  W.  Markle,  executed  the  mortgage  in  suit  thereon,  or 
afterwards,  than  that  derived  by  her  through  the  foregoing 
chain  of  conveyances. 

After  the  execution  and  record  of  the  mortgage  in  suit,  to 
wit,  on  the  31  st  day  of  October,  1871,  Mary  M.  Markle  and 
George  W.  Markle,  her  husband,  executed  a  deed  of  the  real 
estate  to  the  appellant  Elijah  Beck.  William  A.  Johnson 
was  bom  December  12th,  1847,  and  arrived  at  lawful  age  on 
December  11th,  1868.  When  he  signed  and  delivered  the 
deed  of  the  real  estate  to  James  G.  McAllister,  under  which 
the  mortgagor  Mary  M.  Markle  ^derived  her  title,  to  wit,  on 
September  5th,  1868,  he  was  a  minor  under  the  age  of  twen- 
ty-one years,  lacking  a  little  more  than  three  months  of  hav- 
ing arrived  at  his  majority.  Martha  V.  Johnson  did  not  sign 
the  deed  to  McAllister,  and  Garrett  W.  Brown,  who  signed 
the  deed  as  her  guardian,  was  not  in  fact  her  guardian,  and 
had  no  authority  to  bind  her  by  such  deed. 

On  the  5th  day  of  May,  1874,  Martha  V.,  having  previ- 
ouslv  intermarried  with  one  John  F.  Harrison,  commenced 
an  action  in  the  court  below  for  the  partition  of  the  real  es- 
tate described  in  the  mortgage  now  in  suit,  and  other  lands, 
making  defendants  to  such  suit  the  appellant  Elijah  Beck, 
William  A.  Johnson,  Laban  Dobson  and  George  Cunning- 
ham, and  alleging  in  her  complaint  that  she  was  the  owner  in 
fee  simple  of  the  undivided  one-half  of  such  real  estate. 
William  A.  Johnson  appeared  and  filed  a  cross  complaint,  ad- 
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mitting  that  Martha  V.  Harrison  was  the  owuer  of  the  un- 
divided one-half,  and  alleging  that  he  was  the  owner  in  fee 
simple  of  the  other  undivided  one-half,  of  the  real  estate  de- 
scribed in  the  mortgage  now  in  suit,  that  at  the  time  he 
executed  the  deed  to  James  G.  McAllister,  he  was  a  minor, 
and  that  he  afterwards  gave  notice  in  writing  to  the  parties 
claiming  an  interest  in  such  real  estate,  under  his  deed  to 
McAllister,  disaffirming  such  deed  on  the  ground  of  his  in- 
fancy, and  that  he  did  ih  fact  disaffirm  such  deed.  The  par- 
tition suit  was  put  at  issue  by  an  answer  in  general  denial  of 
the  complaint  and  cross  complaint,  and  tried  by  the  court, 
and  a  finding  was  made  for  Martha  V.  Harrison  on  her  com- 
plaint, and  for  the  appellant  Elijah  Beck,  on  the  cross  com- 
plaint of  William  A.  Johnson,  that  Beck  was  the  owner  in 
fee  simple  of  the  undivided  one-half  of  such  real  estate 
claimed  by  Johnson ;  and  the  court  made  an  interlocutory 
order  appointing  commissioners  to  make  partition  of  the  real 
estate  in  accordance  with  its  finding,  between  Martha  V.  Har- 
rison and  Elijah  Beck,  and  to  make  report  of  their  proceed- 
ings at  the  next  term.  N6  report  was  made  by  such  commis- 
sioners, and  the  only  order  afterwards  made  in  the  partition 
suit,  appearing  in  the  record,  was  an  order  dismissing  the  suit 
for  the  want  of  prosecution,  at  the  plaintiff's  costs.  This 
dismissal  of  the  partition  suit  is  probably  accounted  for  by 
the  fact,  shown  by  the  evidence,  that  in  June,  1875,  the  ap- 
pellant Beck  obtained  from  Martha  V.  Harrison  and  her  hus- 
band, and  from  William  A.  Johnson  and  his  wife,  quitclaim 
deeds  of  the  real  estate  described  in  the  mortgage  in  suit. 

Upon  the  foregoing  facts  the  court  foreclosed  the  mortgage 
onlv  as  to  the  undivided  one-half  of  the  real  estate  described 
therein,  holding,  as  is  apparent,  that  Martha  V.  Johnson's 
title  to  an  undivided  one-half  of  the  real  estate  did  not  pass 
by  the  deed,  purporting  to  have  been  executed  by  her  pre- 
tended guardian  to  James  G.  McAllister. 

The  appellants'  counsel  have  discus^sed  with  much  force  and 
ability  the  question  of  the  disaffircdance  of  the  contracts  of 
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in&nts  on  their  arrival  at  lawful  age,  and  they  earnestly  in- 
sist that,  upon  the  evidence,  the  motion  for  a  new  trial  ought 
to  have  been  sustained.  In  the  view  we  take  of  this  cause, 
however,  we  do  not  find  it  necessary  to  consider  the  question 
of  the  disaffirmance  of  the  contracts  of  infants,  after  their  ar- 
rival at  majority ;  for,  conceding  the  law  on  this  subject  to  be, 
as  appellants'  counsel  claim  it  is,  that  an  in&nt  may  disaffirm 
his  deed  within  a  reasonable  time  after  he  arrives  at  lawful 
age,  we  are  of  opinion  that  we  can  not,  under  the  decisions 
of  this  court,  disturb  the  finding  and  decree  of  the  court  be- 
low in  this  case,  upon  the  weight  or  sufficiency  of  the  evidence. 
The  court  may  well  have  found  from  the  evidence  in  the  rec- 
ord that  William  A.  Johnson,  after  his  arrival  at  majority^ 
had  ratified  his  deed  to  James  G.  McAllister  by  his  acts  and 
conduct  during  the  years  that  intervened  between  that  time 
and  the  time  of  the  filing  of  his  cross  complaint  in  the  parti- 
tion suit.  That  deed  having  once  been  ratified  by  him  could 
not  afterwards  be  disaffirmed,  either  by  him  or  by  his  subse- 
quent grantee.  Beck,  who  had  knowledge  of  all  the  facts,  and 
w^ho  had  defeated  his  cross  complaint  in  the  partition  suit,  by 
showing  his  ratification  of  his  deed  to  McAllister. 

The  case  at  bar,  therefore,  is  one  where  there  is  evidence 
in  the  record  which  tends  to  sustain  the  finding  of  the  trial 
court  on  every  material  point.  In  such  cases  it  has  been  uni- 
formly held  that  this  court  will  not  disturb  the  finding,  nor 
reverse  the  judgment,  upon  what  might  seem  to  be  the  weight 
of  the  evidence.  Fort  Wayne,  etc.,  R.  R,  Co.  v.  Husselman, 
65  Ind.  73;  Hayden  v.  Gretcher,  75  Ind.  108;  Corndiua  v. 
GoughUn,  86  Ind.  461. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

FUed  Dec.  13, 1883. 
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92  150J       Johnson  t?.  Amana  Lodge,  No.  82,  Independent  Obdeb 
^  ^^'  OF  Odd  Fellows,  et  al. 

Judgment. — Assignment  of  by  Sureties, — Pi-indpal  and  Surety. — Evidence. — 
Bayment. — Where  a  jadgment  is  rendered  against  several  defendants, 
some  of  whom  are  sureties,  ahd  a  number  of  such  sureties  transfer  a 
portion  of  such  judgment,  the  assignee  can  not  recover  from  the  other 
sureties  the  portion  of  said  judgment  so  assigned  to  him,  without  proof 
that  the  sureties  making  the  assignment  paid  the  judgment. 

Pbomissoby  Note.— -Notice  to  Maker  of  Endorsement, — I\ircka8e  cf  daim  eu 
Sei-Off, — If  the  maker  of  a  promissory  note  has  notice  that  his  note  has 
been  assigned,  such  notice  will  preclude  him  from  thereafter  acquiring 
claims  against  the  payee  as  set-ofTs,  though  the  notice  was  not  given  by 
the  assignee,  as  it  is  immaterial  from  whom  the  information  is  received. 

From  the  Grant  Circuit  Court. 

(?.  W.  Harvey,  for  appellant. 

A.  Steele^  R.  T,  St,  John  and  R.  G,  Steele,  for  appellees. 

Best^  C. — ^The  appellant,  as  endorsee  of  a  note  made  by 
the  appellee  to  S.  8.  Home  on  March  1st,  1876,  for  $899.73, 
brought  this  action  to  recover  the  amount  due  upon  such 
note,  and  to  have  it  declared  a  lien  upon  certain  real  estate 
for  which  it  had  been  executed. 

An  answer  of  payment  and  a  set-off  was  filed.  A  trial 
was  had,  and  judgment  was  rendered  for  appellant  for  $13.75. 
A  motion  for  a  new  trial  was  overruled,  and  this  ruling  is 
assigned  as  error. 

The  motion  for  a  new  trial  embraced  many  reasons.  These 
will  be  noticed  in  the  order  of  their  statement. 

It  is  first  insisted  that  the  finding  is  not  sustained  by  suffi- 
cient evidence.  The  note  was  for  $899.73,  made  March. 1st, 
1876,  due  five  years  from  date,  with  interest  at  six  per  cent. 
Upon  March  2d,  1881,  the  appellee  paid  the  appellant  $604.25, 
and  against  the  balance  a  set-off  was  filed.  This  set-off  con- 
sisted of  a  small  claim  for  taxes,  two  small  accounts,  one  note 
of  $176.66  due  from  S.  S.  Home,  one  judgment  of  $50,  re- 
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•oovered  against  hiin^  aud  $175  of  another,  all  with  the  in- 
terest thereon,  aggregating  about  the  balance  due,  and  all  ex- 
cept the  first  having  been  assigued  by  various  persons  to  the 
appellee,  as  was  averred,  before  notice  that  the  note  sued 
upon  had  been  assigned  to  appellant.  The  appellee,  in  sup- 
port of  its  claim  for  |»175,  the  portion  of  the  judgment  as- 
signed, read  in  evidence  the  record  of  a  judgment  for  $1,982 
.84,  with  ten  per  cent,  interest,  rendered  by  the  Grant  Cir- 
•cuit  Court  in  favor  of  James  Sweitser  et  al.  against  William 
and  Joseph  Hodoff,  principals,  and  nineteen  sureties,  one  of 
whom  was  S.  S.  Home.  It  also  read  in  evidence  an  assign- 
ment to  the  appellee  of  $175  of  this  judgment,  made  by  six 
of  the  other  sureties  on  the  27th  day  of  October,  1877.  This 
was  all  the  evidence  in  support  of  this  claim,  aud,  in  our 
opinion,  it  &iled  to  establish  it.  This  assignment  was  not 
made  by  the  plaintiffs  in  the  judgment,  but  by  a  portion  of 
the  defendants,  and  they  could  only  do  so  by  virtue  of  sec- 
tion 676,  2  R.  S.  1876,  p.  279.  That  section  provides  that 
'*  When  any  defendant  surety  in  a  judgment  *  *  has  been 
or  shall  be  compelled  to  pay  any  judgment  or  any  part 
thereof,  or  shall  make  any  payment  which  is  applied  upon 
fiuch  judgment  by  reason  of  such  suretyship,  *  *  ♦  *  i\^q 
judgment  shall  not  be  discharged  by  such  payment,  but  shall 
remain  in  force  for  the  use  of  *  *  the  surety  *  *  * 
making  such  payment,  and  after  the  plaintiff  is  paid,  so  much 
of  the  judgment  as  remains  unsatisfied  may  be  prosecuted 
to  execution  for  his  use."  Under  this  section  payment  by 
the  sureties  was  essential  to  their  right  to  transfer  the  judg- 
ment, or  any  portion  of  it.  Without  payment  by  them  they 
possessed  no  such  right,  and  as  the  burthen  was  upon  them, 
it  was  necessary  for  them  to  prove  that  the  judgment  had 
been  paid.  This  will  not  be  inferred  from  the  mere  assign- 
ment of  the  judgment,  and  aside  from  such  assignment  there 
was  no  evidence  whatever  that  any  portion  of  the  judgment 
had  been  paid  by  these  sureties.  In  the  absence  of  such 
proof,  it  was  error  to  allow  this  item  of  the  set-off. 
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The  claims  embraced  in  the  set-off  were  transferred  to  the 
appellee  after  the  note  had  been  assigned  to  the  appellant,  and 
one  material  question  was  whether  the  appellee  had  notice  of 
such  assignment  at  the  time  such  claims  were  transferred  to  it. 
Some  evidence  was  offered  tending  to  show  that  it  had  no 
such  notice  at  the  time  of  such  transfer.    The  appellant  called 
John  Entsminger,  by  whom  he  proposed  to  prove  that  the 
witness  informed  one  of  the  appellee^s  trustees  before  the 
transfer  of  the  claims,  that  the  appellant  owned  the  note.  This- 
was  refused,  and  the  ruling  is  vindicated  on  the  ground  that 
such  notice  must  be  given  by  the  assignee  himself.     No  au- 
thority is  cited  in  support  of  this  proposition,  and  we  know 
of  none.     Such  notice  usually  comes  from  such  source,  but 
the  law  does  not  require  it.     If  the  maker  has  notice,  io 
other  words,  if  he  knows  that  the  note  has  been  transferred,, 
it  is  immaterial  how  or  from  whom  he  acquired  such  infor- 
mation, as  thereafter  he  is  precluded  from  acquiring,  as  against 
the  assignee,  any  set-off.     This  is  expressly  ruled  in  Jones  v. 
Witter  J  13  Mass.  304,  and  in  Small  v.  Browda'y  11  B.  Mon. 
212.     In  this  last  case,  information  that  the  note  had  been 
assigned  was  held  sufficient,  though  the  defendant  was  not 
informed  that  the  note  had  been  assigned  to  the  plaintiff.    In 
neither  of  these  cases  had  notice  been  given  by  the  assignees, 
and  in  both  of  them  set-offs  were  excluded,  because  informa- 
tion that  the  notes  sued  upon  had  been  assigned  was  imparted 
by  others.     The  case  of  Tellon  v.  City  Bank  of  Columbus,  9 
Ind.  119,  cited  by  appellee,  negatively  supports  our  conclu- 
sion.     It  was  there  held  that  the  suggestion  that  a  note  had 
probably  been  assigned,  made  by  a  third  party  who  did  not 
profess  to  have  any  knowledge  on  the  subject,  was  not  such 
notice  as  the  statute  requires.     This  clearly  implies  that  if 
he  had  had  the  information  and  had  given  it,  the  notice  would 
have  been  sufficient.     We  do  not  think  the  notice  must  come 
from  the  assignee,  and,  therefore,  are  of  opinion  that  the  court 
erred  in  excluding  this  testimony. 

It  is  also  earnestly  insisted  that  these  claims  were  assigned 
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to  the  appellee  simply  to  enable  the  assignors  in  this  way  to 
collect  their  claims,  and  this  view  is  not  entirely  unsupported 
by  the  evidence ;  but  as  the  case  must  be  reversed  for  the 
reasons  already  given,  and  as  the  evidence  may  not  be  the 
same  upon  another  trial,  we  express  no  opinion  upon  this 
question.  For  the  reasons  given  we  think  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  and  for  such  error  the 
judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs. 
FUed  Dec  15, 18S3. 


t  •  > 
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ItAFAYETTE    AND  WILDCAT    GrAVEL    RoAD   COMPANY   V. 

Vanclain  et  al. 

}  CED. — Condiiixmal  Conveyance, — Maintaining  Toll-House, — Beal  Estate^  Ac- 
tion to  Recover. — A  farm  was  conveyed,  reserving  a  strip  of  land  until  a 
gravel  road,  which  then  had  its  only  toll-house  and  gate  at  that  place, 
should  remove  its  "  place  of  collecting  toll ''  from  said  land.  Before  the 
suit  in  ejectment  was  begun  against  the  gravel  road  company  by  a  subse- 
quent purchaser,  to  recover  the  strip,  the  company  had  erected  one  other 
toll-house  and  gate  at  another  place,  where  its  principal  tolls  were  collect- 
ed, but  still  maintained  a  toll-house  at  the  old  place  at  which  only  a  tri- 
fling amount  was  collected,  being  only  from  persons  passing  to  or  from  one 
direction  upon  the  gravel  road  to  or  from  an  intersecting  road  which 
crossed  it,  and  who  would  not  pass  the  new  toll-house.  For  said  house 
and  strip  of  land  the  keeper  paid  the  company  S25  per  annum,  besides 
collecting  the  toll.  These  facts  were  found  specially  by  the  trial  court, 
with  the  conclusion  of  law  that  the  plaintiff  owned  the  strip  and  was 
entitled  to  its  possession. 

Held,  that  the  conclusion  of  law  was  correct. 

From  the  Superior  Court  of  Tippecanoe  county. 

A.  A.  Rice  and  T.  B.  Ward,  for  appellant. 
G.  0.  Behm,  A.  0  Behm,  T.  E,  Johnson,  J.  B,  Coffroth  and 
T,  A.  Stuart,  for  appellees. 

Black,  C. — On  the  25th  of  February,  1864,  one  Thomas 
8.  Cox  being  the  owner  in  fee  simple  of  certain  real  estate  in 
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Tippecanoe  county — the  west  half  of  the  southeast  quarter 
of  section  23,  in  township  23  north,  range  4  west — he  and  his 
wife,  by  their  warranty  deed,  conveyed  it  to  the  appellee  James 
L.  Vanclain,  the  grantors,  by  the  terms  of  said  deed,  "  re- 
serving a  strip  in  the  southwest  corner  of  said  tract  of  one 
hundred  feet  by  two  hundred  feet,  being  two  hundred  feet 
from  north  to  south,  and  one  hundred  feet  from  east  to  west, 
with  the  express  understanding  that  when  the  Lafayette  and 
Wildcat  Gravel  Road  is  abandoned  as  a  toll-road,  or  when 
the  present  place  of  collecting  toll  is  removed  from  said  land, 
then  said  strip  is  to  revert  to  and  belong  to  the  tract  above 
described/' 

On  the  23d  of  July,  1879,  the  appellees  James  L.  Vanclain 
and  Mary  A.  Vanclain  conveyed  the  real  estate  described 
above  to  one  William  Handley,  and  he,  on  the  same  day,  con- 
veyed it  to  the  appellee  Mary  A.  Vanclain,  who,  at  the  qom- 
mencement  of  this  action,  and  long  prior  thereto,  was  the  wife 
of  her  co-appellee. 

Before  the  commencement  of  this  action,  which  was  an  ac- 
tion brought  in  May,  1881,  by  the  appellees  against  the  ap- 
pellant, for  the  recovery  of  the  possession  of  said  strip  of 
land,  said  Cox  had  died,  and  the  appellees  had  demanded  pos- 
session of  said  property  of  the  appellant,  a  gravel  road  cor- 
poration, duly  organized  on  the  31st  of  May,  1856,  pursuant 
to  the  act  of  May  12th,  1852,  authorizing  the  construction  of 
plank,  macadamized  and  gravel  roads.  At  the  date  of  said 
conveyance  from  Cox,  and  for  several  years  prior  thereto,  and 
■continuously  until  about  the  spring  of  1879,  appellant  had 
and  maintained  but  one  toll-house  on  the  line  of  its  road,  at 
which  all  the  tolls  collected  by  said  company  were  received. 
This  toll-house  was  situated  on  the  strip  of  land  in  contro- 
versy. During  the  year  1879  appellant  erected  another  and 
different  toll-house  at  another  point  on  said  road,  about  one 
mile  west  of  said  first  mentioned  toll-house,  and  away  from 
said  land,  for  the  purpose  of  collecting  toll  also  on  said  road. 
From  and  after  the  1st  of  June,  1880,  said  company  received 
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the  principal  tolls  at  said  toll-house  last  established,  being  the 
average  sum  of  $225  per  month,  and  received  at  the  toll-house 
on  the  land  in  controversy  only  the  average  sum  of  $1  per 
month  between  the  1st  of  Jnne^  1880,  and  the  commencement 
of  this  action,  during  which  period  said  company  kept  no  gate, 
pole  or  other  sign  at  or  across  said  gravel  road  at  the  place  of 
said  original  toll-house^  to  indicate  to  the  travelling  public 
that  this  was  the  place  of  a  toll-gate  on  said  road,  except  that 
the  rates  of  toll,  which  had  been  posted  up  on  the  front  of 
said  toll-house,  remained  from  the  time  when  they  were  first 
posted  up.  During  said  period  afler  the  1st  of  June^  1880^ 
^id  company  kept  a  person  in  said  first  mentioned  toll-house, 
who  received  said  toll  of  Si  per  month,  except  from  the  6th 
of  April,  1881,  until  the  first  week  in  May,  1881,  during 
which  last  mentioned  time  said  company  was  changing  the 
position  of  said  house  on  said  strip  and  repairing  said  house, 
and  it  was  vacant  and  the  company  received  no  toll  thereat. 
The  person  so  kept  in  said  house,  besides  collecting  said  toll, 
also  paid  to  said  company,  at  the  rate  of  $25  per  year,  in  labor 
on  said  gravel  road,  for  the  use  of  said  house  and  strip  of 
land.  Said  gravel  road  was  located  upon  the  line  of  the  La- 
feyette  and  Burlington  iState  Road,  by  consent  properly  ob- 
tained from  the  board  of  commissioners  of  Tippecanoe  county. 
Said  toll-house  before  and  at  the  time  of  the  execution  of  said 
deed  was,  and  thereafter  continued  to  be,  located  wholly 
within  said  strip  of  land  and  partly  within  the  limits  of  said 
La&yette  and  Burlington  State  Road,  and  there  were  also  sit- 
uated on  said  strip,  and  wholly  within  it,  a  stable  and  smoke- 
house. 

At  the  time  of  the  commencement  of  this  action,  and  for 
many  years  prior  thereto,  there  were  two  public  highways 
parallel  with  said  gravel  road,  one  at  the  distance  of  one- 
half  a  mile  north  of  it,  the  other  one  raile  south  of  it.  At 
the  toll-house  on  the  land  in  controversy,  said  gravel  road 
was  intersected  by  a  public  highway  extending  between  said 
road  on  the  north  and  that  on  the  south.     From  the  toll- 
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house  on  said  strip,  by  way  of  said  gravel  road,  to  the  east- 
ern limit  of  the  city  of  Lafayette,  opposite  the  central  part 
of  said  city,  it  was  one  mile  and  a  half;  by  way  of  said  cross 
road  and  said  highway  on  the  north,  to  the  eastern  limit  of 
Lafayette,  at  the  terminus  of  Union  street,  and  about  one- 
half  a  mile  north  of  the  central  part  of  the  city,  it  was  two 
miles;  and  by  way  of  said  cross  road  and  said  highway  on 
the  south,  to  the  Dayton  Gravel  Road,  it  was  two  miles  and 
a  quarter. 

Another  public  highway,  running  from  said  highway  on 
the  north  to  that  on  the  south,  intersected  said  gravel  road 
at  said  new  toll-house. 

Between  said  two  cross  i*oads  said  gravel  road  was  not  in- 
tersected by  any  road. 

Except  the  toll-house  on  the  land  in  controversy,  there 
was  not,  and  there  had  not  been,  any  toll-house  on  said  gravel 
road  at  which  toll  could  be  collected  from  persons  coming 
from  the  east  on  said  gravel  road  and  turning  either  north  or 
south  on  said  first  mentioned  cross  road,  or  from  persons  com- 
ing from  the  north  or  south  on  this  cross  road  and  going 
east  on  said  gravel  road  \  and  the  person  kept  at  said  toll- 
house, on  said  strip,  was  to  collect  tolls  from  such  persons. 
Those  who  travelled  on  said  gravel  road,  who  had  passed 
said  new  toll-house  going  east,  or  who  would,  necessarily, 
pass  it  going  west,  were  not  required  to  stop  or  pay  toll  at 
the  toll-house  on  the  land  in  controversy. 

From  the  1st  of  November,  1880,  to  the  16th  of  May, 
1881,  the  date  of  the  filing  of  the  complaint  in  this  action, 
said  gravel  road  was  constructed  and  extended  east  from  the 
toll-house  on  the  land  in  controversy,  a  distance  of  six  miles, 
and  the  whole  length  of  said  gravel  road  was  seven  and  one- 
half  miles. 

The  court,  upon  request  for  a  special  finding,  having  stated 
the  facts  as  above  in  substance  set  forth,  stated,  as  a  conclu- 
sion of  law  thereon,  that  the  appellees  were  the  owners  and 
entitled  to  recover  the  possession  of  the  land  in  controversy, 
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subject  to  the  easement  of  the  appellant  and  the  public  in  the 
highways,  including  said  gravel  road,  situated  thereon. 

This  conclusion  is  assigned  as  error.  The  only  contro- 
versy is  upon  the  question  whether  these  facts  show  that  what, 
at  the  time  of  the  execution  of  said  deed  from  Cox,  was  "  the 
present  place  of  collecting  toll,"  had  been  "  removed  from 
said  land." 

Looking  to  substance,  and  not  to  mere  form,  the  event 
contemplated  by  this  language  of  the  deed  had  occurred.  If  the 
occupation  of  the  land  was  still  beneficial,  as  a  sort  of  out- 
post, for  the  purpose  of  securing  the  collection  of  a  greater 
amount  of  tolls  at  the  new  toll-house  than  would  probably 
be  collected  there  if  the  old  one  were  abandoned,  this  was 
not  the  purpose  for  which  the  reservation  was  made  in  said 
deed.  The  use  of  the  old  house  for  other  beneficial  purposes 
than  that  of  gathering  tolls  at  that  place,  and  the  collection 
of  a  merely  nominal  amount  of  tolls  there,  while  the  sub- 
stantial revenue  of  the  corporation  was  collected  at  another 
place,  amounted,  we  think,  to  a  change  of  the  place  of  col- 
lecting toll,  such  as  was  contemplated  by  said  deed. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 

that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 
Filed  June  1,  1883.   Petition  for  a  rehearing  dismissed  Dec.  15, 1883. 
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Railroad. — Tax, —  PMic  Aid, — Order  of  Counti/  Commisgioners, — Notice.-^ 
Beeord, — Collateral  Attack, — Injunction. — The  order  of  the  board  of  county 
commissioners  directing  the  levy  of  a  tax  to  aid  in  the  construction  of  a 
railroad  can  not  be  attacked  collaterally)  in  a  suit  to  enjoin  the  collec- 
tion of  the  tax,  for  any  cause  which  was  available  when  the  order  was 
made,  not  even  for  want  of  the  notice  required  by  law,  unless  the  record 
shows  affirmatively  that  there  was  no  notice  whatever. 
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Same. —  Witness, —  Expert. — Opinion. — Whether  a  railroad  was  finished  at 
a  certain  date  is  a  question  of  fact  involving  science  and  skill,  and  not 
a  mixed  question  of  law  and  fact,  and  the  opinion  of  experts  is  admissi- 
ble concerning  it. 

Injunction. — Complaint. — Demurrer. — Pi'octice. — When  a  complaint  for  in- 
junction in  a  single  paragraph  specifies  Several  independent  reasons  for 
granting  tlie  relief  sought,  a  demurrer  may  be  addressed  to  any  such 
separate  specification. 

Witness. —Xeodift^F  Questions. — Supreme  Court. — A  leading  question,  the  an- 
swer to  which  shows  that  the  witness  was  not  led,  affords  no  reason  for 
complaint,  nor  will  the  Supreme  Court  regard  the  permitting  of  suck 
questions  as  error,  unless  it  appears  that  injury  resulted. 

From  the  Jay  Circuit  Court. 

T.  Bosficorth,  0.  H,  Adair,  J,  M.  Haynes  aud  S.  W.  HayneSy^ 
for  appellants. 

/.  W.  Headington,  D.  T.  Taylor,  J,  J.  M.  LaFolktie,  J,  J/. 
Smith  and  J,  B.  Cohrs,  for  appellee. 

Franklin,  C. — The  appellants  filed  their  complaint  in 
the  Jay  Circuit  Court  on  the  15th  day  of  April,  1882,  to  en- 
join the  collection  of  a  tax  voted  by  the  citizens  of  Wayne 
township  in  that  county,  in  aid  of  the  Lake  Erie  and  West- 
ern Railway  Company,  and  on  June  8th,  1882,  filed  their 
amended  complaint.  The  complaint  enumerated  in  eleven 
distinct  specifications  eleven  reasons  or  causes  why  the  tax 
should  be  enjoined.  Demurrers  were  filed  to  the  complaint^ 
and  to  each  specification  severally.  The  demurrer  was  over- 
ruled to  the  complaint  and  1st,  5th,  9th  and  10th  specifica- 
tions, and  sustained  to  the  2d,  3d,  4th,  6th,  7th,  8th  and  11th 
specifications.     Both  parties  excepted. 

Appellee  filed  an  answer  in  denial.  There  was  a  trial  by 
the  court;  finding  for  the  defendants,  and  time  given  the 
plaintiffs  until  the  next  terra  in  which  to  file  a  motion  for  a 
new  trial.  Motion  filed,  and  at  the  January  term,  1883,  the 
same  was  overruled,  and  a  judgment  rendered  for  the  de- 
fendants for  costs. 

The  errors  assigned  are  the  sustaining  of  the  demurrers  to 
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the  2d,  3d,  4th,  6th,  7th,  8th  and  11th  specifications,  and  over- 
raling  the  motion  for  a  new  trial. 

The  appellees,  after  formally  joining  in  the  errors  assigned, 
has  assigned  cross  errors  upon  the  overruling  of  the  demur- 
rer to  1st,  5th,  9th  and  10th  specifications. 

The  first  objection  made  by  appellants  to  the  sustaining  of 
the  demurrers  to  the  above  mentioned  specifications  is,  that 
under  the  code  of  Indiana,  as  construed  by  this  court,  no  de- 
murrer can  be  interposed  to  the  separate  specifications. 

In  support  of  this  proposition  we  have  been  referred  to  the 
following  authorities:  Estep  v.  Estep,  23  Ind.  114;  (y Haver 
v.  Sliidler,  26  Ind.  278 ;  Smith  v.  Muncie  National  Bank,  29 
Ind.  158 ;  Voorheea  v.  Hushaw,  30  Ind.  488 ;  Beala  v.  Beats,  27 
Ind.  77 ;  Matheios  v.  Nonnan,  42  Ind.  176. 

We  have  examined  these  cases  and  think  that  none  of  them 
are  applicable  to  the  case  under  consideration.  All  that  is 
decided  by  any  of  them  in  relation  to  this  question  is,  that 
where  the  complaint  consists  of  but  one  paragraph,  under  our 
code,  a  special  demurrer  will  not  lie  to  a  separate  allegation, 
not  containing  a  cause  of  action  within  itself,  but  the  remedy 
in  such  cases  is  by  motion  to  strike  out. 

We  have  also  been  referred  to  the  case  of  Boden  v.  Dill,  58 
Ind.  273.  That  was  a  suit  upon  an  injunction  bond ;  but  one 
breach  was  assigned,  under  which  several  specifications  of 
injury  were  alleged.  The  court  held  that  a  separate  demur- 
rer would  not  lie  to  either  of  the  specifications  of  injury;  that 
there  was  but  one  condition  in  the  bond  and  but  one  breach 
could  be  alleged;  that  condition  is  an  entirety,  and  there- 
could  be  but  one  fulfilment  of  it ;  that  it  w  as  not  like  a  bond 
with  several  conditions,  or  where  several  breaches  might  be 
assigned,  as  a  suit  for  slander  or  libel,  in  which  such  practice 
of  demurring  to  separate  parts  of  the  same  paragraph  would 
be  permissible;  that  the  better  practice  in  the  case  then 
under  consideration  would  have  been  to  have  moved  to  strike 
them  out. 

The  case  of  State,  ex  reL,  v.  Hawkins,  81  Ind.  486,  is  not 
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applicable  to  this  question  ;  that  was  a  demurrer  to  the  whole 
paragraph  for  duplicity. 

But  we  think  this  question  is  settled  by  later  decisions  of 
this  court  than  that  in  Boden  v.  Dilly  58  Ind.  273. 

The  case  of  Mustard  v.  Hoppess,  69  Ind.  324,  is  very  sim- 
ilar to  the  one  under  consideration,  in  which  the  following 
language  is  used  by  Worden,  J. :  "  We  may  observe,  in  ref- 
erence to  the  first  question  thus  presented,  that  it  seems  to 
have  been  the  common  practice  in  cases  of  this  and  the  like 
nature,  to  set  forth,  in  one  paragraph  of  complaint,  the  levying 
of  the  tax,  and  then  to  proceed,  as  was  done  in  this  case,  to 
state  separately  the  several  grounds,  where  there  were  several, 
on  which  it  was  claimed  that  the  assessment  of  the  tax  was 
illegal  and  void. 

"  This  practice  has  the  merit  of  convenience,  and  economy 
of  time  and  expense,  as  it  saves  the  repetition  of  the  whole 
statement  of  the  levying  of  the  tax  with  each  specification  of 
objections  to  it.     *     *     * 

'^  It  seems  to  us,  in  analogy  to  the  practice  in  kindred  cases 
to  be  soon  noticed,  the  defendants  would  have  the  right  to 
either  plead  or  demur  to  each  of  the  specifications,  in  the  same 
manner  as  if  each  had  been  contained  in  a  separate  para- 
graph of  the  complaint.  Thus,  in  actions  for  slander,  where 
there  are  diiferent  sets  of  words  charged  in  one  paragraph  of 
complaint,  the  defendant  may  plead  or  demur  to  each  set  of 
words.  Also,  in  actions  upon  bonds,  where  there  are  several 
breaches  assigned  in  one  paragraph  of  complaint,  the  defend- 
ant may  plead  or  demur  to  each  breach  assigned." 

This  ruling  was  again  affirmed  in  the  case  of  Sheetz  v.  Long- 
his,  69  Ind.  491 ;  and,  again  in  Reynolds  v.  Fains,  80  Ind.  14. 

Under  these  late  and  well  considered  cases,  there  can  be  no 
doubt  of  this  being  the  correct  practice,  and  within  the  ex- 
ceptions noted  in  Boden  v.  Z)///,  58  Ind.  273. 

Appellants'  counsel  further  insist  that  the  statute  in  rela- 
tion to  voting  aid  to  railroad  companies  is  of  doubtful  con- 


NOVEMBER  TERM,  1883.  161 

Hilton  et  aL  r.  Mason,  Treasurer. 

stitutionatity^  and,  being  in  derogation  of  common  right, 
should  be  strictly  construed. 

In  the  case  of  Petty  v.  MyerSj  49  Ind.  1,  this  court  held 
that  the  constitutionality  of  the  statute  was  no  longer  an  open 
question  in  this  State,  and  that  ruling  has  been  uniformly  ad- 
hered to  ever  since. 

The  law  having  its  origin  in,  and  being  based  upon,  the 
will  of  the  people,  and  having  been  sanctioned  by  the  wis- 
dom of  many  years  practical  experience,  the  object  of  courts 
in  construing  its  provisions  has  been  to  give  effect  to,  and  not 
to  defeat  the  purposes  of,  the  law.  And  while  they  hold  par- 
ties to  a  substantially  strict  compliance  with  the  provisions  of 
the  statute,  they  ought  not  to  give  the  language  used  such  a 
hypercritical  construction  as  to  nullify  the  law  and  defeat  the 
objects  of  its  enactment. 

These  petitions  frequently  emanate  directly  from  the  peo- 
ple, and  they  are  therefore  often  drawn  loosely  and  without 
the  skill  of  the  legal  pleader  or  conveyancer,  and  ought, 
therefore,  to  receive  a  reasonable  construction,  instead  of  a 
technical  and  rigid  rule  of  construction  of  the  language  used. 
Garrigus  v.  Board,  etc,  39  Ind.  66 ;  Detroit,  etc,  R.  R.  Oo. 
V.  BearsSy  39  Ind.  598 ;   Wihon  v.  Board,  etc,  68  Ind.  507. 

In  the  la§t  case  cited,  the  court  uses  the  following  language : 
"The  petition  is  loosely  worded,  and  wasjiot  drawn  with 
'  legal  accuracy  and  precision,  but  it  seems  to  us  that  the  ob- 
ject and  purpose  of  the  petition  could  not  be  misunderstood 
by  any  one,  and  certainly  were  not  misunderstood  by  the 
county  board,  as  is  clearly  shown  by  the  record  of  their  pro- 
ceedings on  said  petition.^'  These  objections  are  not  well  made. 

Having  disposed  of  these  general  and  preliminary  ques- 
tions, it  is  insisted  that  each  specification  to  which  the  de- 
murrer was  sustained  is  sufficient.     They  read  as  follows : 

"  2d.  There  is  a  discrepancy  between  the  petition  and  the 
notice,  in  this,  the  petition  asks  aid  for  the  Lake  Erie  and 
Western  Railway  Company,  and  the  notice  to  the  taxpayers 
Vol.  92.— 11 
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is  to  vote  aid  to  the  Lake  Erie  and  Western  Kailrood  Com- 
pany. 

"  3d.  There  is  a  discrepancy  between  the  petition  presented 
to  the  boards  and  the  order  made  by  said  board^  in  this^  said 
petition  asks  aid  to  the  Lake  Erie  and  Western  Railway 
Company,  and  the  order  made  by  said  board  for  said  Wayne 
township  to  hold  an  election  to  determine  whether  they 
would  vote  said  aid,  does  not  state  what  railroad  is  to  receive 
said  aid ;  and  the'order  of  said  board  of  commissioners  for 
the  assessment  is  to  aid  the  Lake  Erie  and  Western  Railroad 
company  in  the  construction  of  their  road. 

"4th.  Because  said  petition  to  said  board  of  commissioners 
is  wholly  defective,  and  gave  the  board  of  commissioners  no 
authority  to  act  on  said  petition,  in  this,  said  petition  does 
not  state  that  the  money  prayed  for  in  the  petition  is  to  aid 
in  the  construction  of  the  Lake  Erie  and  Western  Railway  ; 
the  petition  does  not  state  whether  said  railway  was  finished 
in  whole  or  in  part;  said  petition  does  not  state  any  year 
upon  which  said  tax  shall  be  based  or  levied. 

"  6th.  Because  said  Lake  Erie  and  Western  Railway  Com- 
pany had  not,  at  the  time  said  petition  was  presented  to  said 
board  of  commissioners,  and  hence  not  now,  any  interest 
whatever  in,  or  claim  to,  the  money  so  raised  by  sj^id  tax. 

"  7.  Because  said  sum  so  raised  by  said  tax  was  not  voted 
as  aid  to  construct  said  railway,  but  to  relieve  certain  persons 
from  paying  a  bond,  which  they  had  given  to  secure  the  said 
sum  of  money. 

"8th.  Because  the  tax  so  levied,  if  collected,  is  not  for  the 
benefit  of  said  railway  company,  neither  any  part  thereof, 
but  said  entire  amount  is  for  the  sole  benefit  of  Brown,  How- 
ard &  Co.,  a  partnership  firm,  who  were  contractors  for  the 
construction  of  said  railway,  and  who  iiad  completed  their 
work,  and  had  been  discharged  from  the  said  contract  long 
before  said  petition  was  filed  asking  for  said  appropriation. 

"10.  Becausesaid  tax  is  unconstitutional  and  void.  Where- 
fore,'^ etc. 


•  I 
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No  appeal  was  taken  from  any  of  the  proceedings  of  the 
board  of  commissioners  upon  this  petition.  And  the  law  is 
well  settled  in  this  State^  that  jurisdictional  questions  passed 
upon  by  the  board  of  commissioners  on  matters  within  their 
jurisdiction  are  settled,  and,  in  the  absence  of  allegations  of 
fraud,  can  not  be  enquired  into  collaterally  by  way  of  injunc- 
tion. In  the  case  of  Markle  v.  Board,  etc.,  55  Ind.  185,  it 
was  held  that  ^^It  could  not  be  done  for  fraud  practiced 
in  the  petition,  nor  in  the  land  titles,  nor  for  anything  which 
existed  before  and  could  be  contested  in  the  proceedings  while 
they  were  in  fieri,  and  before  the  final  judgment  thereon.  If 
the  appellants  omitted  their  opportunity  then, — their  day  in 
court — it  is  now  too  late  to  attack  the  proceedings  collaterally.'* 

In  the  case  of  Hume  v.  Little  Flat  Rock,  etc.,  Ass'n,  72  Ind. 
499,  it  was  held  that  "  the  finding  and  order  of  the  county 
board,  on  the  question  involved  in  its  decision,  not  having  been 
appealed  from,  must  be  held  to  be  final  and  conclusive,  and 
binding,  even  though  erroneous,  and  can  not  be  attacked  col- 
laterally, by  evidence  or  otherwise.  This  doctrine  has  been 
recognized  and  acted  upon  in  numerous  decisions  of  this 
court,  and  it  must  now  be  regarded,  we  think,  as  settled  law 
in  this  State." 

In  the  case  of  Board,  etc.,  v.  Hall,  70  Ind.  469,  it  was 
held  that  "  The  filing  of  the  petition  calls  into  exercise  the 
jurisdiction  of  the  board,  and  authorizes  that  body  to  deter- 
mine, not  only  whether  the  petition  is  properly  signed  by  the 
requisite  number  of  freeholders  of  the  township,  but  every 
other  &ct  necessary  to  the  granting  of  the  prayer  of  the  pe- 
tition, including  the  due  organization,  under  the  laws  of  this 
State,  of  the  company  in  whose  favor  aid  is  asked. 

"  By  the  making  the  order  granting  the  prayer  of  the  peti- 
tion, the  board  must  be  taken  to  have  decided  that  the  com- 
pany was  such  an  one  as  was,  under  the  statute,  entitled  to 
aid;  and  if,  in  this  respect,  it  has  committed  an  error,  the  de- 
cision is,  nevertheless,  binding  and  conclusive,  unless  appealed 
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from,  and  can  not  be  attacked  collaterally,  as  b}^  injunctiop 
upon  the  collection  of  the  tax/' 

In  the  case  of  Muncey  v.  Joest,  74  Ind.  409,  it  was  held 
that,  "If  a  court,  having  jurisdiction  of  the  subject-matter, 
and  required  to  determine  all  jurisdictional  questions,  either 
expressly  or  impliedly,  adjudges  that  notice  was  given,  its 
decision  will  repel  a  collateral  attack,  unless  the  record  of 
the  court  affirmatively  shows  that  no  notice  was  given ;  and 
this  is  so  although  the  record  shows  a  defective  and  irregular 
notice." 

In  the  case  of  Goddard  v.  Stockman,  74  Ind.  400,  it  was 
held  that  '^  If  the  allegation  is  one  that  the  plaintiffs  can  be 
heard  to  make,  and  if  it  is  well  pleaded,  then  the  demurrer  ad* 
mits  it  to  be  true.  Otherwise  it  does  not.  *  *  *  The  board  has 
the  right  to  go  behind  the  canvass  of  the  vote  and  enquire  into 
the  truth  of  the  return  made ;  and  any  individual  interested 
may  appear  before  them  and  contest  the  result  of  the  election, 
and,  if  aggrieved  at  the  decision  of  the  board,  take  his  appeal 
to  the  circuit  court." 

The  cases  of  Faris  v.  Reynolds,  70  Ind.  359,  and  Board, 
etc.,  V.  Hall,  70  Ind.  469,  follow  the  same  rules. 

In  the  case  of  Reynolds  v.  Fains,  80  Ind.  14,  we  find  the 
following  language :  "  We  might  add,  in  perhaps  more  com- 
prehensive terras,  that,  by  granting  the  prayer  of  the  peti- 
tioners, the  board  must  be  taken  to  have  decided  every  fact 
essential  to  the  validity  of  the  order,  which  decision  is  con- 
elusive,  unless  appealed  from.  *  *  No  error  was  committed  in 
sustaining  the  demurrer  to  these  specifications."  See,  also, 
Davidson  v.  Koehler,  76  Ind.  398 ;  Rickcits  v.  Spraker,  77  Ind. 
371 ;  Argo  v.  Barthand,  80  Ind.  63 ;  Town  of  Cicero  v.  Wil- 
liamson,  91  Ind.  541. 

From  the  foregoing  authentic,  it  is  evident  that  this  court 
has  held,  and  still  adheres  to  the  rule,  that  every  defence, 
either  in  law  or  fact,  that  can  be  made  against  the  appropria- 
tion before  the  board  of  commissioners,  must  be  made  before 
that  court,  or  on  appeal ;  and,  if  not  so  done,  the  parties  are 
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estopped  from  making  it  elsewhere,  or  by  an  injunction  or  by 
collateral  attack  as  to  matters  existing  when  the  petition  was 
presented,  or  at  the  time  of  the  final  order  of  the  board  grant- 
ing the  petition  and  levying  the  tax ;  that  parties  can  not  be 
silent  when  they  should  speak,  and  be  pernlitted  to  speak 
when  they  should  be  silent ;  that  having  neglected  and  refused 
to  avail  themselves  of  the  opportunity  of  defences  given  them 
by  law,  both  before  the  board  and  by  appeal,  they  will  not  be 
allowed  now  to  litigate  these  questions  by  an  injunction. 

It  is  by  this  rule  that  we  are  to  test  the  specifications  of  the 
complaint,  to  which  demurrers  were  sustained. 

The  second  and  third  specifications  are  mere  plays  upon 
the  use  of  the  words  railways  and  railroads.  There  is  no 
material  variance  that  could  have  a  tendency  to  mislead  any 
person,  and  whatever  variance  may  have  existed  was  cured  by 
the  final  action  of  the  board  of  commissioners,  unappealed  from. 

The  fourth  specification  consists  in  objections  to  the  peti- 
tion ;  that  it  does  not  state  that  the  money  was  to  be  used  in 
the  construction  of  the  Lake  Erie  and  Western  Railway,  or 
whether  the  railway  was  finished  in  whole  or  in  part,  or  upon 
what  year  the  tax  shall  be  based  or  levied.  If  the  petition 
was  uncertain  or  indefinite,  the  proper  time  and  place  was  to 
make  the  objection  before  the  board  while  it  was  pending 
Uiere.  It  is  too  late  to  make  these  objections  now  in  a  col- 
lateral proceeding.     See  the  authorities  heretofore  cited. 

The  sixth  specification  is  that  the  railway  company  has  no 
interest  in  the  money.  No  question  can  be  presented  in  this 
case  as  to  the  interest  of  the  railway  company ;  it  is  not  a 
party  to  this  proceeding,  and  its  rights  herein  can  not  be  in- 
vestigated. 

This  court  has  held  that  in  all  these  proceedings  they  are 
between  the  commissioners  and  the  people;  that  the  railroad 
company  is  not  a  party  thereto,  has  no  interest  in  the  money 
raised  bvthe  tax  until  collected,  and  can  not  maintain  a  man- 
damns  to  compel  its  payment.  Board ,  etc,  v.  Louisville ,  etc., 
R.  W.  Go.,  39  Ind.  192 ;    Sankey  v.  Ter^re  Haute,  etc.,  R.  R. 
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Go,,  42  Ind.  402 ;  Jager  v.  Doherty,  61  Ind.  528 ;  BiUinger 
V.  BeU,  65  Ind.  445. 

The  seventh  specification  avers  that  the  tax  was  not  voted 
as  aid  to  construct  said  railway,  but  to  relieve  certain  per- 
sons from  paying  a  bond  which  they  had  given  to  secure  the 
said  sum  of  money.  This  alleged  defence  existed,  and  could 
have  been  properly  made,  if  used  at  all,  before  the  county 
board,  while  the  proceedings  were  in  fieri,  but  it  is  too  late 
now  to  set  it  up  in  this  collateral  proceeding.  See  former 
authorities  cited. 

Again,  this  specification  anticipates  an  improper  applica- 
tion of  the  money  by  the  board  when  raised,  which,  if  true, 
would  be  no  ground  for  enjoining  the  collection  of  the  tax 
legally  levied.  Board,  etc.,  v.  Brown,  28  Ind.  128;  Boafd, 
etc.,  v.  Brown,  28  Ind.  161 ;  Wilson  v.  Board,  etc.,  68  Ind. 
607 ;  Bish  v.  Stoxd,  77  Ind.  255. 

"  Certain  persons,"  not  even  alleged  to  have  been  citizens, 
might  have  given  a  certain  bond,  the  condition  and  terms  of 
which  are  not  speciiSed,  but  that  would  not  prevent  the  citi- 
zens from  voting  the  aid,  especially  with  that  knowledge, 
nor  interfere  with  the  appropriation  of  the  money  by  the 
railroad  company  after  they  received  it,  any  more  than  would 
an  assignment.     See  the  case  of  Faria  v.  Reynolds,  8\ipra, 

The  board  of  commissioners,  when  the  tax  is  collected, 
can  only  order  the  money  paid  to  the  railroad  company,  and 
the  treasurer  can  only  so  pay  it. 

The  eleventh  specification  sets  forth  the  same  facts  as  in 
the  seventh,  though  in  a  more  specific  manner,  but  is  subject 
to  the  same  reasoning  and  decision  as  the  seventh. 

We  think  there  was  no  error  in  sustaining  the  demurrers 
to  these  various  specifications  in  the  complaint. 

Under  the  motion  for  a  new  trial,  appellants  object  to  the 
sufficiency  of  the  evidence,  and  complain  of  the  admission 
of  illegal  testimony. 

The  trial  was  had  upon  issues  in  relation  to  the  condition 
of  the  railroad  when  the  petition  was  filed,  as  to  whether  it 
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was  then  completed^  or  in  a  condition  in  which  aid  could  be 
voted  to  its  construction.  While,  perhaps,  the  demurrers 
might  also  have  been  properly  sustained  to  these  additional 
specifications,  as  the  result  which  we  have  reached  has  the  same 
effect,  we  deem  it  unnecessary  to  investigate  and  decide  the 
•cross  errors  assigned. 

The  facts  in  relation  to  the  condition  of  the  road  are  shown 
3>y  the  evidence  to  be  as  follows : 

The  road  had  been  partially  constructed  by  another  com- 
pany in  the  year  1879  and  spring  of  1880.  The  grade  was 
partially  made,  the  road-bed  surfaced'  up,  the  ties  and  iron 
laid  down,  and  the  track,  the  greater  part  of  the  way,  insuffi- 
ciently ballasted.  The  cuts  and  fills  in  the  grade  were  not  over 
two-thirds  wide  enough,  and  the  ditches  on  the  sides  had  not 
been  opened,  nor  the  necessary  side-tracks  and  switches  con- 
structed. 

In  May,  1880,  the  Lake  Erie  and  Western  Railway  Com- 
pany became  the  owner  of  the  road,  put  upon  the  track  and  was 
running  both  passenger  and  freight  trains ;  also,  put  a  construc- 
tion train  to  work  on  the  track,  which  continued  to  work  on 
the  same  until  long  after  the  filing  of  the  petition  herein, 
and  up  to  the  time  of  the  trial,  and  the  road-bed,  with  all  the 
necessary  switches  and  side-tracks  required  to  transact  busi- 
ness properly  in  the  beginning,  were  still  in  an  incomplete 
condition.  After  the  Lake  Erie  and  Western  R.W.  Company 
got  the  road,  the  bridges  had  to  be  cut  down  and  lowered  in 
order  to  correspond  with  the  grade,  the  cuts  had  to  be  wid- 
ened and  the  ditches  opened  on  either  side,  to  give  the  road- 
bed proper  drainage ;  the  embankments  had  to  be  widened  and 
strengthened  in  order  to  hold  the  proper  amount  of  ballast 
and  to  safely  operate  the  road.  These  things,  except  the  lower- 
ing of  the  bridges,  together  with  the  construction  of  the 
switches  and  side-tracks,  and  the  filling  around  depot  grounds, 
were  mostly  done  with  the  use  of  the  construction  train ;  a  large 
sum  of  money  had  been  expended  by  said  company  in  said 
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work  aft^r  the  filing  of  the  petition  herein,  and  it  would  take 
considerable  more  to  complete  the  road  as  it  should  be* 

We  think  the  evidence  tends  strongly  to  support  the  find- 
ing of  the  courts  that  the  road  was  in  a  condition  in  which 
aid  might  legally  be  voted  to  assist  in  its  construction.  And 
the  finding  of  the  court  can  not  be  disturbed  upon  the  weight 
of  the  evidence. 

Upon  the  correctness  of  the  ruling  of  the  court  below  id 
permitting  certain  questions  to  be  asked  of  the  witnesses  by 
defendant  and  answered^  we  shall  only  notice  those  which 
appellants  have  discussed  in  their  brief^  considering  the  others 
stated  in  the  motion  for  a  new  trial  as  waived. 

A  witness,  Thomas  H.  Perry,  was  asked  the  following  ques- 
tion :  "  When,  in  your  opinion,  is  the  construction  of  a  rail- 
road completed  ?  "  The  special  bill  of  exceptions  containing 
this  question  does  not  contain  any  answer  to  the  question; 
and  the  general  bill  of  exceptions,  containing  the  evidence 
given,  contains  no  objection^  to  any  of  the  evidence  given, 
nor  does  it  contain  any  of  the  questions.  We  can  not,  there- 
fore, tell  whether  this  question  was  answered,  or,  if  answered, 
what  the  answer  was,  and  can  not  hold  that  appellants  were 
injured  by  the  asking  of  the  question. 

The  same  witness  was  asked  the  following  question  :  "  Was 
this  road  completed  in  May,  1881  ?  ^'  To  which  he  answered, 
"  It  was  not." 

This  witness  was  an  engineer  of  twenty-seven  years'  expe- 
rience in  railroading.  He  had  fully  testified  as  to  the  facts 
of  the  condition  of  the  road,  and  in  answer  to  this  question 
testified  that  the  road  "  was  not  completed  in  March,  or  May, 
or  June,  1881,  and,  if  maintained  as  it  then  was,  would  not 
have  been  safe  for  the  transportation  of  freight  or  passengers, 
and  could  not  have  continued  to  do  business  on  the  line  of 
the  road  as  originally  constructed."  And  he  then  gave  a  full 
explanation  of  the  reasons  why  it  was  incomplete. 

The  objections  to  this  testimony  are,  that  the  question  as  to 
whether  the  road  was  completed  at  a  particular  time  is  one  of 
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law  and  fact  upon  which  the  witness  was  incompetent  to  tes- 
tify, and  that  the  question  was  leading.  This  question  was 
pot  to  an  expert  witness,  fully  competent  to  testify  as  to  the 
fact  of  the  completion  of  the  road ;  it  involved  a  question  of 
science  and  skill,  and  we  think  the  testimony  was  competent. 

A  leading  question  involving  the  condition  of  a  thing  at  a 
particular  time,  put  to  a  scientific  witness,  is  not  objectionable 
under  ordinary  circumstances.  Leading  questions  are  not 
necessarily  erroneous.  King  v.  Enterprise  Ins.  Cb.,  45  Ind.  43. 
While  they  are  not  permissible  generally  in  the  examination 
of  a  witness  in  chief,  yet  the  allowing  of  them  is  largely  in 
the  discretion  of  the  trial  court;  and  the  Supreme  Court  will 
not  reverse  a  case  upon  that  ground  unless  it  appears  that 
there  has  been  a  clear  abuse  of  that  discretion,  whereby  the 
opposite  party  has  been  injured.  S hockey  v.  Mills,  71  Ind. 
288  (36  Am.  R.  196) ;  Miller  v.  Wildait  G.  R.  Co.,  52  Ind.  51. 

If  a  party  is  not  injured  by  the  answer,  the  question,  being 
leading,  is  harmless.     Oulherison  v.  Stanley,  6  Blackf  67. 

In  the  case  at  bar,  the  witness  did  not  answer  the  question 
simply  as  a  leading  one,  but  stated  the  condition  of  the  road, 
as  to  completeness  at  that  time,  the  same  as  if  he  had  been 
asked  to  state  its  condition,  in  which  form  the  question  would 
have  been  unobjectionable ;  considering  the  answer,  we  can 
not  see  wherein  appellant  could  have  been  injured  by  the  form 
of  the  question,  and  in  its  permission  we  do  not  see  any  abuse 
of  the  Courtis  discretionary  power. 

Other  similar  questions  were  asked  of  other  expert  wit- 
nesses, which  we  rule  upon  in  the  same  way. 

Testimony  in  relation  to  the  amount  of  money  expended 
on  the  construction  of  the  road  after  April,  1881,  and  as  to 
how  much  it  would  yet  take  to  finally  complete  the  road,  was 
also  objected  to. 

Under  the  issues  upon  which  the  case  was  tried,  we  think 
this  evidence  was  pertinent  and  admissible.  If  it  required 
the  expenditure  of  a  large  amount  of  money  after  April,  1881, 
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in  order  to  complete  the  road^  that  fiict  certainly  tended  to 
prove  that  the  road  was  not  completed  before  that  time. 

We  find  no  available  error  in  the  admission  of  the  testi- 
mony^  nor  in  overruling  the  motion  for  a  new  trial. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

FUed  Dec.  15, 1883. 


No.  10,888. 

Sohn  v.  Morton  et  al. 

Pbomissory  Note. — Endorser  and  Endorsee, — Diligence. — Liability  of  En- 
dorser. — The  endorsee  of  a  note  payable  in  bank  is  not  required  to  use 
any  diligence  to  collect  such  note  from  the  maker  in  order  to  fix  the  li- 
ability of  the  endorser;  cditer  as  to  non-negotiable  paper. 

8ame. — Failure  to  Pay, — When  such  note  waives  presentment  for  payment, 
protest  and  notice  of  protest  and  non-payment,  the  maker's  failure  to 
pay  the  note  at  maturity  fixes  the  liability  of  the  endorser. 

Same. — AffreemenL — Release  of  Endorser, — The  promise  of  the  endorsee  to 
leave  the  note  with  the  maker's  attorney,  so  that  he  could  pay  the  same, 
did  not  release  the  endorsers  from  liability  upon  their  endorsement 

From  the  Grant  Circuit  Court. 

(t.  W;  Harvey^  for  appellant. 

J,  jP.  McDowell  and  G,  L.  McDowell^  for  appellees. 

Best,  C. — The  appellant  brought  this  action  against  Peter 
Morton,  as  the  maker,  and  James  F.  McDowell  and  George 
L.  McDowell,  as  the  endorsers, of  the  following  note: 

"$50.  Marion,  Ind.,  April  6,  1881. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  James 
F.  McDowell  &Son,  negotiable  and  payableat  Sweetzer'sbank, 
Marion,  Indiana,  fifty  dollars  and  attorney's  fees,  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  with  interest  at  the  rate  of  eight  per  cent. 
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per  annum  after  date.  The  drawers  and  endo^rsers  severally 
waive  presentment  for  payment,  protest  and  notice  of  protest 
and  non-payment  of  this  note.  his 

"  Peter  X  Morton.  " 
mark. 

Endorsed :    "  James  F.  McDowell  &  Son." 

Issoes  were  formed,  a  trial  had,  and  finding  made  against 
the  maker  for  $61,  and  in  fiivor  of  the  endorsees. 

A  motion  by  appellant  for  a  new  trial,  on  the  ground  that 
the  finding  was  contrary  to  the  evidence,  was  overruled,  and 
this  ruling  is  assigned  as  error. 

The  evidence  is  in  the  record.  The  appellant,  in  support 
of  his  case,  read  the  note  and  the  endorsement,  and  in  addi- 
tion it  was  agreed  that  $10  was  a  reasonable  attorney's  fee ; 
that  James  F.  McDowell  and  George  L.  McDowell  endorsed 
the  note  to  appellant  before  maturity,  in  consideration  of 
which  he  paid  them  $45. 

The  appellees  ofiered  evidence  tending  to  show  that  the 
appellant  had  not  employed  due  diligence  in  attempting  to 
collect  the  note  from  the  maker.  They  also  offered  evidence 
to  prove  that  the  appellant  had  made  a  contract  with  the 
maker  i^ich  released  them  from  their  liability  as  endorsers. 
This  evidence,  however,  utterly  foiled  to  establish  any  such 
contract.  The  maker  and  his  wife  owned  jointly  forty  acres 
of  land,  and  he  testified  that  "  at  one  time  I  made  an  arrange- 
ment with  him,  ap])ellant,  to  leave  the  note  with  Custer,  and 
Custer  was  to  pay  it  when  he  sold  the  land/'  He  further 
testified  that  one  Baldwin  sold  the  land,  paid  some  of  his 
debt  and  paid  the  balance  of  the  purch&se-money  to  his  wife. 
Custer  testified  that  appellant  left  the  note  with  him  for  col- 
lection, and  upon  the  return  of  the  maker  from  Illinois, 
whither  he  had  moved  a  few  days  after  the  note  was  made, 
the  appellant  came  and  got  the  note  with  the  view  of  collect- 
ing it  himself.  This  was  all  the  evidence  in  support  of  the 
arrangement,  and  in  our  opinion  it  utterly  failed  to  establish 
any  contract  that  affected  in  the  slightest  degree  the  liability 
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of  the  endorsers.  The  land,  for  aught  that  is  shown,  was 
not  left  with  Custer  for  sale,  and  the  naked  promise  of  ap- 
pellant to  leave  the  note  with  the  maker's  agent  did  not  bind 
him.  Nor  was  the  maker  bound.  The  most  that  can  be 
said  is  that  the  appellant  was  attempting  to  collect  the  note 
from  the  maker.  This  did  not  release  the  endorsers,  and  no 
contract  can,  in  our  opinion,  be  extracted  from  this  arrange- 
ment that  will  have  any  such  effect. 

Nor  did  his  want  of  diligence  impair  his  right  to  a  recov- 
ery against  them.  He  owed  them  no  such  duty.  The  note 
was  payable  in  bank,  and  was  commercial  paper.  A  demand 
of  payment  at  the  proper  time  and  place,  and  noticp  of  non- 
payment given  to  the  endorsers  fixed  their  liability.  These 
steps  were  waived  in  this  case  by  the  note  itself,  and  upon  the 
failure  of  the  maker  to  pay  at  maturity,  the  endorsers  be- 
came liable  to  pay  the  note.  Thereafter  the  appellant  could 
pursue  either  the  maker,  or  the  endorsers,  or  all  of  them  to- 
gether, at  his  option,  and  was  not  obliged  to  pursue  the 
maker,  or  show  an  excuse  for  his  failure,  in  order  to  fix  the 
liability  of  the  endorsers. 

The  rule  is  otherwise  as  to  non-negotiable  paper.  In  such 
case  the  endorsee  must  employ  diligence  to  collect  from  the 
maker,  or  show  that  such  step  would  have  been  unavailing, 
in  order  to  render  the  endorser  liable.  Brown  w  Bunn,  16 
Ind.  406;  Hunt  v.  Standart,  15  Ind.  33. 

The  evidence  of  appellant  fully  made  out  his  case,  and  as 
that  of  the  endorsers  established  no  defence,  a  new  trial 
should  have  been  granted.  This  conclusion  does  not  violate 
the  rule  that  this  court  will  not  disturb  a  judgment  upon  the 
mere  weight  of  the  evidence,  as  that  rule  does  not  apply  where 
there  is  a  failure  of  proof,  as  there  was  in  this  case. 

For  these  reasons  we  are  of  opinion  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial,  and  for  such  error 
the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
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opiniou,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees'  costs,  with  instructions  to  grant  a 
new  trial. 
Filed  Dec.  15,  1883. 


Carver  et  al.  v.  Howard. 

Sheriff's  Sale. — Redemption. — Judgment, — Subrogatinn. — A.,  B.  and  C,  in 
consecative  order  of  time,  obtained  judgments  against  D.,  which  became 
liens  on  the  debtor's  real  estate.  A.'s  judgment  was  satbfied  by  sheriff's 
sale  of  the  real  estate  to  A.,  and  B.,  within  the  proper  time,  redeemed  by 
virtne  of  his  judgment,  paying  the  proper  sum  to  the  clerk,  which  the 
clerk,  upon  demand,  paid  to  A.  as  for  such  redemption.  B.'8  judgment 
was  afterwards  reversed  for  error,  and  remanded,  and  another  trial  re- 
sulted in  another  judgment  in  his  favor.  B.  then  brought  suit  against 
A.,  C,  D.,  and  the  sheriff,  alleging  these  facts,  and  that  D.  still  owned  the 
land,  and  was  otherwise  insolvent. 

Heid,  that  the  complaint  as  against  C.  and  D.  was  good  on  demurrer. 

Held^  also,  that  A.,  having  accepted  the  redemption  money,  waived  any  ir- 
regularity in  the  redemption,  and  that  C.  nnd  D.  could  not  question  the 
regularity  of  the  redemption. 

Heidf  also,  under  the  redemption  act  of  1879,  that  a  judgment  npon  the 
facts  stated  in  the  complaint  for  costs  against  C.  and  D.,  and  that  the 
plaintiff  have  execution  on  the  original  judgment  in  favor  of  A.,  was 
not  erroneous. 

From  the  Switzerland  Circuit  Court. 

J.  D,  Works y  J.  A.  Works,  S.  Carter  and  S.  R.  Downey,  for 
appellants. 

T.  lAvingSy  for  appellee. 

Black,  C. — ^The  appellee  sued  the  appellants  Christopher 
Carver,  the  First  National  Bank  of  Vevay,  Jacob  R.  Harris 
and  William  S.  Tower,  sheriff  of  Switzerland  county. 

The  complaint  was  of  great  length.  We  will  state  the  fects 
alleged  in  it  so  far  as  is  needed  to  show  its  effect  and  to  il- 
lustrate the  objections  urged  against  it. 

On  the  23d  of  October,  1877,  said  Harris  recovered  in  the 
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Switzerland  Circuit  Court,  against  said  Carver,  on  his  note 
made  in  1874,  a  judgment  for  $956.35.  On  the  15th  of  June, 
1878,  the  sheriff,  under  an  execution  issued  on  said  judgment^ 
sold  certain  land  in  said  county,  as  the  property  of  said  Carver, 
to  said  Harris,  for  $1,050,  which  fully*  paid  and  satisfied  said 
judgment,  interest  and  costs;  and  the  sheriff  executed  to- 
said  Harris  a  certificate  of  purchase.  On  the  2d  of  No* 
vember,  1877,  the  appellee  recovered  judgment  in  said  court 
against  said  Carver  and  others,  on  their  note  made  in  1874,. 
for  $1,299.80,  which  was  then  due  from  them  to  the  appellee 
on  said  note.  It  was  alleged  that  at  the  time  of  the  rendition 
of  each  of  said  judgments,  and  of  said  sale,  and  of  the  re- 
demption hereinafter  mentioned,  said  Carver  owned  and  oc- 
cupied said  land,  subject  to  said  sale  and  redemption  and  the 
appellee's  judgment,  and  that  he  still  owned  and  possessed  it 
subject  to  the  appellee's  claim.  On  the  14th  of  June,  1879, 
at  five  o'clock  P.  M.,  the  appellee  filed  with  the  clerk  of  said 
court  his  sworn  application  to  redeem  said  land  from  said  sale, 
and  paid  the  clerk  $1,155  for  the  use  of  said  Harris,  which 
sum  was  the  amount  due  said  Harris  on  said  judgment  and 
sale  and  ten  per  cent,  thereon,  and  asked  to  redeem  said  land 
from  said  sale  for  his  own  benefit,  to  subject  it  to  the  pay- 
ment of  his  judgment  and  redemption  money.  On  the  same 
day,  the  clerk  acted  on  said  application,  received,  approved 
and  filed  it,  and  accepted  the  money  so  paid  him  for  the  use 
of  Harris,  and  issued  his  certificate  of  said  redemption  to  the 
appellee  and  recorded  said  application  and  affidavit  and  said 
certificate  in  the  redemption  record,  and  gave  the  appellee  a 
receipt  for  said  money,  and  endorsed  said  receipt  in  the  exe- 
cution docket  where  the  return  of  said  sale  was  entered. 

It  was  shown  that  in  1 878  the  appellant,  the  First  National 
Bank  of  Vevay,  recovered  a  judgment  in  said  court  against 
said  Carver,  which  was  a  lien  on  said  land,  junior  to  said 
judgment  of  Harris,  said  sale  and  the  sheriff's  certificate  of 
sale,  and  which  at  the  time  of  said  redemption  was  junior  to 
the  appellee's  judgment  before  its  reversal  as  hereinafter  stated ; 
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and  it  was  alleged  that  the  bank  claimed  that  its  judgment  was 
due  and  unpaid.  In  1880,  the  Supreme  Court  of  Indiana  re- 
versed the  appellee's  said  judgment  on  appeal  taken  by  the 
defendants  therein,  on  the  ground  that  said  circuit  court  had 
erred  in  refusing  to  graht  a  change  from  the  judge  on  the  af- 
fidavits of  two  of  said  defendants  other  than  said  Carver^  al- 
leging bias  and  prejudice  of  the  presiding  judge.  It  was  al- 
leged that  after  said  reversal  the  appellee's  said  action  was 
reinstated  in  said  circuit  court ;  that  the  defendants  therein 
reappeared,  and  such  proceedings  were  had  therein  that  on  the 
loth  day  of  the  January  term,  1881,  the  appellee  recovered 
judgment  in  said  court  on  his  said  note  against  the  defend- 
ants, against  whom  he  had  before  obtained  said  judgment  in 
said  action,  for  $1,511.39,  the  principal  and  interest  due  and 
unpaid  on  said  note,  and  for  the  further  sum  of  (72.28  as  at- 
torney's fee,  without  relief  from  valuation  or  appraisement 
kws ;  that  the  amount  so  recovered,  with  the  costs,  was  due 
and  unpaid,  and  there  were  no  set-offs  or  counter-claims 
against  it;  and  that  appellee's  said  judgment  was  valid,  bind- 
ing and  in  full  force. 

It  was  alleged  that  said  sum  of  $1,155  so  paid  by  the  ap- 
pellee to  the  clerk  on  the  14th  of  June,  1879,  was,  on  the  17th 
of  the  same  month,  paid  by  the  clerk  to  Harris,  who  then  went 
to  the  clerk's  office  and  demanded  said  money  of  the  clerk, 
and  received  and  accepted  it,  and  receipted  therefor  upon  the 
sheriff's  said  return  of  sale  below  said  receipt  of  the  clerk  to 
the  appellee,  said  Harris,  by  his  said  receipt,  designating  said 
money  as  the  amount  paid  to  the  clerk  by  the  appellee  in  re- 
demption of  the  land  sold  on  execution,  "  to  which  the  sub- 
joined is  a  return,  as  per  receipt  on  the  margin  of  this  page." 
It  was  alleged  that  said  sum,  with  interest  thereon,  and  $10, 
the  costs  of  said  redemption,  were  due  to  the  appellee  and 
wholly  unpaid ;  that  he  made  said  redemption  and  paid  said 
sum  at  the  special  instance  and  request  of  said  bank,  to  pre- 
vent said  sale  to  Harris  from  maturing,  and  so  that  the  prop- 
erty might  be  resold ;  that  the  appellee  requested  the  bank  to* 
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redeem,  but  it  declared  through  its  ofiScers  that  it  would  not 
do  so,  but  asked  him  to  redeem,  knowing  the  facts  then  ex- 
isting as  aforesaid.  A  copy  of  the  application  and  affidavit 
filed  for  redemption,  and  a  copy  of  the  clerk^s  certificate  of 
redemption,  were  set  forth  in  the  complaint. 

It  was  shown  that  in  recording  said  statement  and  affida- 
vit, the  clerk,  by  inadvertence  and  mistake,  omitted  certain 
words;  that  the  amount  so  paid  to  Harris  was  due  him  on 
his  judgment  and  certificate  from  said  Carver;  that  the  lat- 
ter had  not  then,  and  had  not  since,  paid  said  sum  to  Harris 
or  to  any  other  person  for  Harris  or  for  the  appellee,  and  had 
not  redeemed  said  land ;  that  said  bank  was  the  only  other 
holder  of  a  lien  on  said  land ;  that  no  other  person  had  any 
interest  or  claim  therein  on  the  day  of  said  redemption,  and 
that  no  person  had  since  acquired  such  lien  or  interest;  that 
the  appellee  made  said  redemption  and  paid  said  money  for 
his  own  benefit,  to  acquire  the  rights  of  Harris  in  said  land, 
and  with  no  purpose  of  discharging  the  claim  of  Harris  for 
Carver;  that  at  the  date  of  the  rendition  of  the  appellee^s 
original  judgment,  at  the  time  of  said  redemption,  at  the 
time  of  the  rendition  of  appellee's  second  judgment,  and  at 
the  commencement  of  this  suit.  Carver  had  no  property  sub- 
ject to  execution  other  than  said  land,  but  was  insolvent.  It 
was  alleged  that  the  appellee  Tower  was  sheriff  of  said  county, 
and  as  such  was  made  a  party.  Harris  was  Iruade  a  party  to 
answer  as  to  his  interest.  The  appellee  prayed  that  he  be 
subrogated  to  the  rights  of  Harris  as  such  purchaser;  that 
the  sheriff  be  ordered  to  make  to  the  appellee  a  deed  convey- 
ing to  him  said  land  under  said  sale,  and  if  a  deed  could  not 
be  so  made,  then  that  the  sheriff  be  ordered  to  sell  said  land 
on  an  execution,  and  aft^r  applying  the  proceeds  to  the  pay- 
ment of  the  costs  of  this  suit,  that  the  residue  be  applied  to 
pay  the  appellee  his  redemption  money  and  interest  thereon 
and  costs  of  redemption,  amounting  to  $1,600 ;  and  he  prayed 
for  all  proper  relief. 

Carver  and  the  bank  each  filed  a  separate  demurrer  to  the 
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complaint  for  want  of  sufficient  fiicts.  The  record  states  that 
**  the  demurrer  to  the  complaint  herein^  heretofore  submitted, 
is  now  by  the  court  overruled,  to  which  ruling  defendants 
except."  Carver  and  the  bank  filed  their  joint  answer  of 
general  denial.  The  sheriff  answered  separately  by  general 
denial.  Harris  filed  an  answer,  admitting  that  he  recovered 
a  judgment  against  Carver,  as  alleged  in  the  complaint;  that 
he  caused  execution  to  be  issued  thereon,  procured  said  land 
of  said  Carver  to  be  sold,  purchased  it  of  the  sheriff,  and  re- 
ceived a  certificate  of  sale  from  the  sheriff  therefor;  that  the 
appellee  subsequently  paid  to  the  clerk,  for  the  benefit  of  said 
Harris,  the  amount  of  his  bid  and  ten  per  cent,  thereon,  in 
redemption  of  said  land ;  that  he  received  of  the  clerk  the 
money  paid  by  the  appellee  and  receipted  therefor ;  and  that 
he  had  do  interest  in  said  land,  or  in  the  subject  of  this  ac- 
tion. 

The  court  tried  the  cause  and  found  for  the  appellee ;  and 
judgment  was  rendered  that  the  appellee  have  execution  on 
the  judgment  of  Harris,  and  recover  costs  of  the  appellants 
Carver  and  the  bank.  A  motion  for  a  new  trial  was  made 
by  Carver  and  the  bank  and  was  overruled. 

The  appellants  jointly  assign  as  error  that  the  complaint 
does  not  state  &cts  sufficient  to  constitute  a  cause  of  action ; 
and  the  appellants  Carver  and  the  bank  make  separate  assign- 
ments, each  assigning  as  error  the  insufficiency  of  the  com- 
plaint, and  the  overruling  of  the  motion  for  a  new  trial,  and 
Carver  assigning  the  overruling  of  his  demurrer,  and  the 
bank  the  overruling  of  its  demurrer. 

It  is  not  necessary  to  decide  a  question  discussed  by  the 
appellee  as  to  whether  the  record  properly  presents  the  sub- 
ject of  the  sufficiency  of  the  complaint  upon  the  demurrers 
filed,  as  we  think  the  complaint  stated  a  cause  of  action,  and 
was  sufficient  either  after  verdict  or  on  demurrer. 

At  the  time  of  the  appellee's  application  to  redeem,  the  act 
of  March  Slst,  1879,  Acts  1879,  p.  176,  in  relation  to  the 
Vol.  92.— 12 
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subject  of  redemption,  was  in  force,  and  he  sought  to  comply 
with  its  provisions. 

It  is  contended,  on  behalf  of  the  appellants  Carver  and 
the  bank,  that  if  the  appellee  could  redeem,  he  could  do  so 
only  by  a  strict  compliance  with  that  statute ;  that,  in  some  re- 
spects, his  application  to  redeem  did  not  fulfill  the  require- 
ments of  the  statute ;  but  that  he  had  no  right  to  redeem,  as 
it  was  necessary  to  such  right  that  his  judgment,  upon  which 
he  based  his  claim  to  redeem,  should  be  a  valid  subsisting 
judgment;  and,  as  his  judgment  was  reversed  by  this  court 
in  Krtdz  v.  Howard,  70  Ind.  174,  for  a  refusal  of  the  court 
to  grant  a  change  from  the  judge,  it  is  insisted  that  the  ap- 
pellee^s  judgment  could  confer  on  him  no  right  to  redeem. 

The  right  to  redeem  from  a  sale  on  execution  is  not  con- 
ferred by  contract,  but  is  statutory.  The  purchaser  from 
whom  it  is  sought  to  redeem  may  insist  on  strict  compliance 
with  the  provisions  of  the  statute ;  but  he  may  waive  his 
right  to  require  exact  and  formal  observance  of  the  statutory 
mode,  and  his  acceptance  of  the  redemption  money  will  be 
such  a  waiver. 

Under  the  redemption  law  of  1879,  where  the  redemption 
was  made  by  one  on  the  ground  of  his  being  a  judgment 
creditor  having  a  lien,  it  was  provided  for  his  relief  after  the 
redemption,  that  he  might  sue  out  execution  on  his  own  judg- 
ment with  a  recital  in  the  execution  of  the  judgment  on  which 
the  sale  had  been  made,  the  sale,  the  redemption  or  redemp- 
tions, the  several  amounts  paid  on  redemption,  and  the  dates 
of  the  redemptions.  At  the  sale  under  his  said  execution,  he 
was  regarded  as  a  bidder  for  his  redemption  money  with  ten 
per  cent,  interest  thereon,  and  all  costs  accrued  since  the  re- 
demption, and  if  neither  he  nor  any  other  person  bid  more, 
he  was  deemed  the  purchaser  for  that  sum,  and  from  the  pro- 
ceeds of  sale  the  amount  due  for  redemption  was  first  paid. 
Any  person  entitled  by  the  statute  to  redeem  might  redeem 
from  the  sale  made  under  such  execution,  but  only  within 
twelve  months  from  the  first  sale ;  and  if  the  property  was 
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not  redeemed  from  the  sale  under  such  redemptioner^s  exe- 
cution^ the  officer  made  a  deed  to  the  purchaser  after  the  expi- 
ration of  said  twelve  months^  or  if  the  redemptioner's  sale  was 
after  the  expiration  of  such  period,  the  officer  made  his  deed 
immediately  aft;er  the  sale ;  and  the  conveyance  made  in  pur- 
suance of  a  redemptioner's  sale  had  effect  as  if  made  in  pur- 
suance of  the  first  sale.  That  is  to  say,  the  owner  of  the 
land  or  an  incumbrancer  junior  to  the  redemptioner  would 
be  entitled  to  redeem  from  the  redemptioner's  sale,  but  not 
afl«r  the  expiration  of  twelve  months  from  the  original  sale. 
Whether  a  redemptioner  could  secure  a  right  to  thus  cut  6ff 
redemption  by  the  land-owner  or  a  junior  incumbrancer  from 
a  sale  under  an  execution  issued  on  his  own  judgment,  with- 
out having  strictly  complied  with  the  provisions  of  the  stat- 
ute, need  not  be  decided  in  this  case.  Nor  need  we  decide 
whether  the  appellee's  judgment  was  void  or  merely  errone- 
ous, or  whether  what  he  did  constituted  a  redemption  under 
the  statute,  or  whether  he  was  entitled  to  redeem. 

No  attempt  was  made  by  the  appellee  to  pursue  the  relief 
after  redemption  provided  by  said  statute  for  one  redeeming 
as  a  judgment  creditor,  and  he  did  not  seek  in  this  action  to 
be  permitted  to  pursue  such  relief  He  asked  no  aid  to  ob- 
tain satisfaction  of  his  second  judgmenff  He  brought  all 
persons  concerned  before  the  court,  stated  the  facts  and  asked 
that  the  sheriff  be  ordered  to  make  htm  a  deed,  or  that  the 
land  be  sold  on  execution  to  reimburse  him  for  his  redemp- 
tion money  and  costs,  and  he  asked  all  proper  relief. 

In  his  payment  of  the  redemption  money,  the  appellee  can 
not  be  regarded  as  a  mere  volunteer  and  stranger.  He 
made  the  payment  under  a  colorable,  if  not  a  real,  right  and 
obligation  to  do  so  in  order  to  protect  his  own  claim,  which 
he  has  since  established  by  a  second  judgment  which  has  not 
been,  in  any  manner,  questioned.  He  made  the  payment 
with  no  intention  to  thereby  benefit  Carver,  but  with  the 
purpose  of  benefiting  himself  by  acquiring  the  rights  of  Har- 
ris in  the  land  of  Carver.     He  paid  Harris  an  amount  for 
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which  the  land  of  Carver  was  bound  through  the  certificate 
of  sale  held  by  Harris.  If  there  was  no  redemption^  Harris 
is  still  the  owner  of  the  certificate  of  sale,  and  is  entitled  to 
a  deed  thereunder,  unless  the  appellee  is  the  equitable  as- 
signee of  Harris.  See  3Iidr  v.  Berkshire^  52  Ind.  149.  Car- 
ver and  the  bank  could  not  object  to  the  transfer  by  Harris 
of  his  rights  to  the  appellee.  Neither  Carver  nor  the  bank 
redeemed,  and  since  the  expiration  of  one  year  from  the  sale 
they  have  had  no  right  to  redeem,  or  to  question  the  disposal 
by  Harris  of  his  rights  to  the  appellee. 

No  objection  was  made  to  the  judgment.  The  relief  which 
the  appellee  obtained  thereby  is  more  favorable  to  Carver  and 
the  bank  than  would  be  permission  to  the  appellee  to  proceed 
as  a  redemptioner,  as  under  the  statute  of  1879,  or  an  order 
for  the  making  of  a  deed  to  the  appellee  as  the  equitable  as- 
signee of  the  certificate  of  sale.  Under  the  fiicts  stated  in 
the  complaint,  the  appellants  tave  no  reason  to  complain  of 
the  judgment. 

Some  questions  are  discussed  by  the  counsel  for  Carver 
under  t-he  motion  for  a  new  trial,  but  they  are  of  such  a  na- 
ture that  what  has  been  already  said  sufficiently  disposes  of 
them. 

The  judgment  ihould  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  Dec.  15, 1883. 
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MoRTQAOE. —  Foredosure. — Receiver, — Rents  and  Profits. —  Insolvency. — A  re- 
ceiver may  be  appointed  in  actionR  to  foreclose  mortgages,  to  take  chax^ 
of  the  rents  and  profits,  when  the  security  is  inadequate,  and  the  mort- 
'«~T^  gngor  or  other  person  primarily  liable  to  pay  the  indebtedness,  and 
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Same. —  Married  Woman, —  Eieeuiion, —  Judicial  Sale, —  Marshalling  Seairi- 
Hes. — When  a  wife  joins  her  husband  in  the  execution  of  a  mortgage  of 
his  lands  to  secure  his  debt|  and  her  inchoate  interest  afterwards  be- 
comes absolute  by  reason  of  a  sheriff's  sale,  according  to  K.  S.  1881,  sec- 
tion 2508,  it  is  her  right  to  have  the  other  two-thirds  of  the  land  ex- 
hausted hj  the  mortgage  before  resort  shall  be  had  to  her  interest,  and 
upon  suit  to  foreclose,  if  the  two-thirds  be  insufficient  in  value  to  satisfy 
the  mortgage,  and  the  husband  have  no  other  property  subject  to  execu- 
tion and  be  insolvent,  she  is  entitled,  pending  the  suit,  to  have  a  receiver 
appointed  to  take  charge  of  the  rents  and  profits  of  the  two-thirds,  so  that, 
if  necessary,  they  may  be  applied  upon  the  debt. 

Pbactic£. — Time  to  Plead, — The  mere  refusal  to  extend  time  for  answer^ 
where  no  reason  appears  in  support, of  the  application,  is  not  error. 

Same. — Special  Demurrer. — A  special  demurrer  is  not  warranted  by  the 
code  of  civil  procedure. 

Same. — Appeal  from  Tnterheuiory  Order  Appointing  Eeceiver, —  On  appeal 
from  an  interlocutory  order  appointing  a  receiver,  no  question  can  be 
presented  except  such  as  immediately  led  to  the  appointment. 

Same. — Striking  OuL — A  refusal  to  strike  out  part  of  a  pleading  is  not 
an  available  error. 

From  the  Harrison  Circuit  Court. 

W.  T.  Zenm'  and  8.  J.  WrigM,  for  appellants. 

W.  N.  Tracewell  and  R.  J.  Tracewell,  for  appellee. 

NiBLACK,  J.— On  the  29th  day  of  July,  1876,  Philip  Gin- 
thert  executed  his  promissory  note  to  Jacob  Ginthert  for  the 
sum  of  f3,000,  payable  five  years  after  date,  without  relief^ 
and  with  eight  per  cent,  interest  frpm  date  until  paid. 

On  the  same  day  the  said  Philip  Ginthert  and  his  wife, 
Eliza  Ginthert,  executed  a  mortgage  on  several  tracts  of  land 
in  Harrison  county,  to  the  said  Jacob  Ginthert,  to  secure  the 
payment  of  this  note,  the  mortgage  containing  an  express 
stipulation  that  such  was  the  purpose  of  its  execution.  To 
this  stipulation,  however,  was  added  the  words :  "  The  above 
obligation  is  given  to  save  the  said  Jacob  Ginthert  harmless 
as  surety  for  the  said  Jacob  Ginthert  in  the  said  sum  of  $3,000." 

On  the  31  st  day  of  July,  1876,  the  mortgage  was  duly  re- 
corded in  the  recorder's  office  of  Harrison  county.  After- 
wards, on  the  13th  day  of  December,  1879,  the  said  Jacob 
Ginthert,  by  endorsement  in  writing,  assigned  and  transferred 
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the  note  and  mortgage,  severally  executed  to  him  as  above,  to 
one  Anthony  Kannapel. 

On  the  23d  day  of  August,  1881,  Kannapel  commenced 
this  suit  in  the  B[arrison  Circuit  Court  against  Philip  Gin- 
thert and  Eliza  Ginthert,  the  mortgagors,  to  foreclose  the 
mortgage,  charging,  amongst  other  things,  that  at  the  time  of 
the  execution  of  the  mortgage  Jacob  Ginthert,  the  mortgagee, 
was  surety  for  the  said  Philip  for  the  paymentof  certain  debts, 
enumerating  them,  which  amounted  to  more  in  the  aggregate 
than  the  face  of  the  note  described  in  the  mortgage ;  that  the 
mortgage  was,  in  fact,  one  of  indemnity  only,  the  object  of  its 
execution  being  simply  to  save  the  said  Jacob  harmless  on  ac- 
count of  his  suretyship  for  the  said  Philip ;  that  tbe  said  Jacob 
had  been  compelled  to  pay,  and  had  paid,  all  of  the  debts  so 
enumerated  in  the  complaint,  and  for  which  he  was  surety  as 
therein  stated. 

At  the  ensuing  September  term  of  said  court  Reuben  P. 
Main,  George  Kuhbach  and  Daniel  McCulloch  appeared  to 
the  action  and  were  admitted  as  co-defendants  with  the  mort- 
gagors, upon  the  alleged  ground  that  they  had,  since  the  exe- 
cution of  the  mortgage,  become  the  owners  by  purchase  at 
sheriflF's  sale  of  two  undivided  thirds  parts  of  the  mortgaged 
lands,  and  had  a  valid  defence  to  the  action. 

These  newly  admitted  defendants  then  demurred  to  the  com- 
plaint, for  want  of  sufficient  facts,  and  upon  the  ground  that 
Kannapel  had  no  legal  capacity  to  maintain  the  action  ;  but 
their  demurrer  was  overruled. 

They  then  answered  in  several  paragraphs,  and  also  filed  a 
cross  complaint  a^inst  the  plaintiff  and  their  co-defendants, 
demanding  to  have  their  title  to  two-thirds  of  the  mortgaged 
lands  quieted. 

By  their  answer  and  croa^  complaint,  it  was  made  to  ap- 
pear that  these  defendants  claimed  to  have  recovered  judg- 
ments against  Philip  Ginthert,  at  the  September  term,  1876, 
of  the  Harrison  Circuit  Court,  for  the  gross  sum  of  $1,444.15, 
and  to  have  become  the  purchasers  at  sheriff's  sale,  upon  ex- 
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ecations  issued  upon  such  judgments^  of  all  the  interest  of 
Philip  in  the  lands  described  in  the  mortgage;  also,  that 
their  chief  defence  was  that  Jacob  Ginthert  had  not  been  com- 
pelled to  pay,  and  had  not  actually  paid,  and  would  not  have 
to  pay,  any  sum  of  money  as  the  surety  of  the  said  Philip. 

Eliza  Ginthert  answered  in  general  denial,  and  filed  a  cross 
complaint  against  the  plaintiff  and  her  co-defendants  Main, 
Xuhbach  and  McCulloch.  In  her  cross  complaint  she  charged 
that  at  the  time  her  said  co-defendants  obtained  their  said 
several  judgments  against  the  said  Philip  Ginthert,  she  was, 
as  she  still  is,  the  wife  of  the  said  Philip ;  that  after  these 
co-defendants  became  the  purchasers  of  the  lands  described 
in  the  complaint,  as  well  as  the  mortgage  under  such  judg- 
ments, and  had  received  a  sheriff's  deed  therefor,  in  certain 
proceedings  instituted  by  them  against  her  and  her  husband 
in  the  Harrison  Circuit  Court,  a  certain  part  of  said  lands 
was  set  apart  to  her  in  severalty  and  in  fee  simple,  describ- 
ing such  part  by  metes  and  bounds,  as  and  for  her  interest  in 
such  lands  as  the  wife  of  the  said  Philip,  which  had  become 
absolute  under  the  laws  of  this  State ;  that  afterwards  the 
said  Main^  Kuhbach  and  McCulloch  entered  into  the  posses- 
sion of  all  the  mortgaged  lands  except  such  as  had  been  set  off 
to  her  in  severalty  as  above ;  that  the  said  Philip  had  no 
property,  other  than  the  lands  contained  in  the  mortgage,  out 
of  which  any  part  of  the  debt  secured  by  the  mortgage  could 
be  made,  and  that  the  mortgaged  lands  remaining,  after  de- 
ducting the  part  which  had  been  so  set  off  to  her,  were  not 
suflScient  in  value  to  pay  the  aggregate  sum  of  money  which 
the  mortgage  was  given  to  secure.  Wherefore  the  said  Eliza, 
as  cross  complainant,  prayed  that  in  case  judgment  should  be 
rendered  for  the  foreclosure  and  sale  of  the  mortgaged  lands, 
the  court  would  order  and  direct  that  so  much  of  said  lands 
as  had  not  been  set  off  to  her  in  severalty,  and  the  rents  and 
profits  thereof,  might  be  first  sold  to  satisfy  the  amount  which 
might  Be  found  to  be  due  the  plaintiff;  that  during  the  pen- 
dency of  the  suit,  such  rents  and  profits  might  be  applied  in 
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payment  of  the  mortgage  debt ;  that  a  receiver  should  be  ap- 
pointed to  take  charge  of  such  rents  and  profits,  and  for  all 
other  proper  relief.  This  cross  complaint  was  verified  by 
the  oath  of  the  cross  complainant. 

The  defendants  Main,  Kuhbach  and  McCulloch  appeared 
to  the  cross  complaint,  and  entered  motions  to  strike  out  parts 
of  it,  and  especially  so  much  as  asked  for  the  appointment 
of  a  receiver,  but  the  court  refused  to  strike  out  any  part  of 
the  cross  complaint. 

They  then  demurred  to  the  cross  complaint  for  want  of 
sufficient  facts,  and  their  demurrer  was  also  overruled.  They 
thereupon  filed  another  demurrer  to  the  cross  complaint, 
which  they  denominated  a  special  demurrer,  upon  the  alleged 
ground  that  it  did  not  state  facts  sufficient  to  authorize  the 
appointment  of  a  receiver. 

Five  or  six  days  later  in  the  same  term  these  defendants 
asked  to  have  a  rule,  which  had  been  entered  agairmt  them 
to  answer  the  cross  complaint,  extended.  The  court  extended 
the  rule  as  to  all  matters  charged  in-the  complaint  except  as 
to  so  much  of  it  as  related  to  the  appointment  of  a  receiver^ 
which  the  court  proceeded  at  once  to  consider. 

The  court  came  to  the  conclusion  that,  upon  the  facts 
averred  in  the  cross  complaint,  a  receiver  ought  to  be  ap- 
pointed, and,  accordingly,  appointed  John  Frederick  Elwan- 
ger  receiver,  to  receive  and  take  charge  of  the  rents  and  prof- 
its of  so  much  of  the  mortgaged  lands  as  were  claimed  Jby^ 
and  were  in  the  possession  and  under  the  control  of,  the  de^ 
fendants  Main,  Kuhbach  and  McCulloch,  and  to  hold  such 
rents  and  profits  subject  to  the  further  order  of  the  court 
concerning  the  same. 

This  is  an  appeal  from  the  interlocutory  order  appointing' 
Elwanger  a  receiver  in  the  cause,  under  section  1231,  R.  S. 
1881,  and  is  prosecuted  only  by  Main,  Kuhbach  and  McCul- 
loch against  Eliza  Ginthert,  as  being  the  parties  more  imme- 
diately affected  by  that  order. 

Error  is  assigned:  First.  Upon  overruling  the  motions  of  the 
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appellants  to  strike  out  parts  of  the  appellee's  cross  complaint. 
Second.  Upon  the  overruling  of  the  demurrer  of  the  appel- 
lants for  want  of  suiBcient  &cts  to  the  cross  complaint.  Third. 
Upon  the  refusal  of  the  court  to  grant  further  time  to  an- 
swer so  much  of  the  cross  complaint  as  related  to  the  ap- 
pointment of  a  receiver.  Fourth.  Upon  the  order  of  the 
court  appointing  a  receiver.  Fifth.  Upon  the  overruling  of 
the  demurrer  of  the  appellants  to  the  complaint  of  Kannapel, 
the  plaintiff.  Sixth.  Upon  the  overruling  of  the  special  de- 
murrer of  the  appellants  to  so  much  of  the  cross  complaint 
as  demanded  the  appointment  of  a  receiver. 

As  to  the  first  assigned  error  it  may  be  said  that  a  refusal 
to  strike  out  a  part  or  parts  of  a  pleading,  even  if  erroneous, 
will  not  warrant  the  reversal  of  a  judgment.  Such  a  refusal 
at  most  only  leaves  surplusage  in  the  record,  and  does  not 
vitiate  that  which  is  well  pleaded.  *  Mires  v.  Allej/y  51  Ind. 
507 ;  Smith  v.  MaHin,  80  Ind.  260  (41  Am.  R.  806) ;  HewiU 
V.  Powers,  84  Ind.  295 ;  Lowry  v.  McAlistery  86  Ind.  543. 

The  second  assignment  of  error  presents  a  question  which 
requires  greater  and  more  extended  consideration. 

The  jurisdiction  of  courts  of  equity  in  the  matters  of  the 
appointment  of  receivers  over  mortgaged  property  for  the 
protection  of  mortgagees,  or  in  aid  of  suits  for  the  foreclo- 
sures of  mortgages,  is  well  established  and  has  long  been  ex- 
ercised by  such  courts  both  in  England  and  in  this  country. 
To  aathorize  the  appointment  of  receivers,  however,  in  such 
proceedings,  as  indeed  in  all  other  cases,  some  strong  and 
special  reason  must  be  shown  for  the  granting  of  such  relief. 
Stated  in  general  terms,  courts  of  equity  will  appoint  receiv- 
ers in  actions  to  foreclose  mortgages,  when  the  security  is  in- 
adequate, and  the  mortgagor  or  other  person  primarily  liable 
to  pay  the  indebtedness,  and  whose  duty  it  is  to  make  good 
any  deficiency  in  the  security,  is  insolvent.  When  these  facts 
are  aflSrmatively  shown,  a  receiver  may  and  generally  ought 
to  be  appointed  to  take  charge  of  the  rents  and  profits  of  the 
mortgaged  property,  although  such  rents  and  profits  may  not 
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have  been  pledged  as  security  for  the  mortgage  debt.  High 
Keoeivers,  sections  639,  666 ;  Edwards  Receivers,  356 ;  Jones 
Mort.,  section  1516,  1532,  1533. 

This  rule  is  fully  recognized  by  the  fourth  clause  of  sec- 
tion 1222  of  R.  S.  1881.  See,  also,  Gonnetly  v.  Dickson,  76 
Ind.  440. 

Where,  as  in  this  case,  a  wife  has  joined  her  husband  in 
the  execution  of  a  mortgage  on  his  real  estate  to  secure  a 
debt  due  from  him,  and  her  inchoate  interest  in  the  mortgaged 
lands  has  from  some  cause  become  absolute,  she  is,  upon  a 
foreclosure  of  the  mortgage,  entitled  to  an  order  that  the 
two-thirds  of  the  lands  to  which  she  has  no  claim  shall  be 
£rst  offered  and  exhausted  before  a  resort  shall  be  had  to  her 
interest  in  the  mortgaged  property,  upon  the  theory  that  she 
occupies  a  relation  to  the  mortgage  somewhat  analogous  to 
that  of  surety  for  her  husband.  Medsher  v.  Parker ,  70  Ind. 
609 ;  Haggerty  v.  Byrne,  75  Ind.  499 ;  Leary  v.  Shaffer,  79 
Ind.  567 ;  Orave  v.  Bunch,  83  Ind.  4. 

The  fair  inference  from  the  facts  averred  in  Mrs.  Ginthert's 
<;ross  complaint  is  that  the  mortgaged  property,  aside  from 
her  interest  in  it,  was  insufficient  to  pay  the  mortgage  debt, 
and  that  her  husband  had  no  other  or  remaining  property 
out  of  which  the  deficiency  could  be  made.  This  was  the  equiv- 
alent of  an  averment  that  her  husband  was  insolvent,  and 
that  her  property  would  have  to  make  up  whatever  deficiency 
may  remain  after  her  husband's  late  interest  in  the  mortgaged 
lands  may  fail  to  pay. 

The  right  to  have  a  receiver  appointed,  in  aid  of  pro^ed- 
ings  to  foreclose  a  mortgage,  does  not  rest  exclusively  with 
the  mortgagee,  or  his  assigns,  but  may  be  exercised  by  any 
other  party  to  the  proceeding,  when  necessary  to  protect  his 
interests  in  the  subject-matter  of  the  litigation.  The  demur- 
rer to  the  appellee's  cross  complaint  appears  to  us  to  have 
been  correctly  overruled. 

All  the  presumptions  go  in  favor  of  the  proceedings  be- 
low, and  as  no  cause  seems  to  have  been  either  suggested  or 
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sho\?n  for  an  extension  of  time  to  answer  the  cross  coiqplaint, 
we  must  assume  that  the  third  error  is  not  well  assigned. 

What  we  have  said  as  to  the  suflSciency  of  the  cross  com- 
plaint carries  us  to  the  inevitable  conclusion  that  a  good 
prima  facie  case  was  made  by  it  for  the  appointment  of  a  re- 
ceiver, and  that  for  that  reason  a  receiver  was  properly  ap- 
pointed. 

When  this  appeal  was  taken,  it  left  all  the  proceedings  in 
the  cause,  except  those  which  immediately  led  to  the  appoint- 
ment of  a  receiver,  open  and  undetermined,  and  consequently 
still  within  the  control  of  the  circuit  courf.  No  question  is 
therefore  now  presented  upon  the  sufficiency  of  the  complaint 
filed  by  Kannapel,  the  plaintiff. 

As  to  the  assignment  of  mortgages  of  indemnity,  however, 
see  Oarper  v.  Mungevy  62  Ind.  481.  As  to  the  foreclosure 
of  that  class  of  mortgages,  see  Jones  Mort.,  sections  383, 
1489 ;  Mayer  v.  Gh-oUendick,  68  Ind.  1 ;  Gunel  v.  Cue,  72  Ind. 
34;  McFadden  v.  Hopkins,  81  Ind.  459;  Loehr  y.  Colborriy 
antCj  p.  24. 

Under  our  present  code  no  such  a  pleading  as  a  special  de- 
murrer is  recognized  or  provided  for.  The  circuit  court*did 
not,  in  consequence,  err  in  overruling  what  the  appellants 
called  their  special  demurrer  to  the  appellee's  cross  complaint. 
Graham  v.  Martin,  64  Ind.  567. 

The  judgment  ordering  and  appointing  a  receiver  in  the 
cause  is  affirmed,  with  costs. 
Filed  Dec.  19, 1883. 
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SuBETY  OF  THE  Peace. — ReoMmabU  Doubt. — Jury. — A  proceeding  for  sure- 
ty of  the  peace  is  not  a  prosecution  for  crime,  the  doctrine  of  reasonable 
doubt  does  not  apply  to  it,  nor  are  the  jury  the  judges  of  the  law,  but  they 
must  take  the  law  from  the  judge. 
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Same.— £Wrfcncc. — Proof  that  the  defendant  had  been  informed  that  the 
complainant  had  slandered  his  wife  on  the  same  day  of,  and  just  prior 
to,  the  menacing  conduct  which  gave  rise  to  the  proceeding,  is  not  ad- 
missible for  the  defendant. 

Same. — Tnalruetions. — Where  the  court  informs  the  jury  that  the  proceed- 
ing is  based  on  section  1606,  K  S.  1881,  which  is  then  read,  and  then  in 
the  next  instruction  tells  them  that  the  issue  to  be  tried  is  whether  the 
complainant  has  just  cause  to  entertain  the  fears  expressed  in  the  affi- 
davit, there  is  nothing  which  can  mislead  the  jury,  and  no  error. 

From  the  Porter  Circuit  Court. 

E.  D.  Grumpacker  and  A,  D,  Bartholomeio,  for  appellant. 

F.  T.  Hordy  Attorney  General,  /.  B.  Peterson,  Prosecuting 
Attorney,  and  W.  B.  Hordy  for  the  State. 

Hammond,  J. — This  was  a  prosecution  commenced  before 
a  justice  of  the  peace  on  the  affidavit  of  Greorge  H.  Dolson, 
against  the  appellant,  for  surety  of  the  peace.  The  affidavit 
stated  that  the  complaining  witness  had  just  cause  to  fear,  and 
did  fear,  that  the  appellant  would  injure  him  by  violence, 
and  that  the  affidavit  was  not  made  from  anger  or  malice, 
but  to  secure  the  protection  of  the  law.  The  appellant 
waived  a  trial  before  the  justice,  and  entered  into  a  recogni- 
zance to  keep  the  peace  and  to  appear  in  the  court  below. 
There  the  case  was  tried  by  a  jury.  A  verdict  was  returned 
against  the  appellant,  and,  over  his  motion  for  a  new  trial, 
judgment  was  rendered  against  him  for  costs,  and  requiring 
him  to  enter  into  recognizance  to  keep  the  peace  one  year. 

The  questions  discussed  in  the  brief  for  the  appellant  as  to 
the  rulings  of  the  trial  court  are  properly  in  the  record,  and 
will  be  considered  in  the  order  in  which  they  are  presented : 

1.  The  evidence  tends  to  show  that  the  menacing  conduct 
of  the  appellant  towards  the  prosecuting  witness,  which  oc- 
casioned the  filing  of  the  affidavit,  occurred  about  four  days 
before  the  filing  of  the  same.  The  appellant  testified  that  on 
the  day,  and  just  before  the  happening,  of  the  conduct  com- 
plained of,  he  had  a  talk  with  William  Buell.  Appellant's 
counsel  then  asked  him  this  question:  "What,  if  anything, 
did  Buell  say  to  you  during  that  conversation  as  to  what  Dol- 
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son  had  said  about  your  wife?''  This  question  was  objected 
to  as  not  being  competent,  material  or  relevant.  The  appel- 
lant offered  to  prove  by  himself,  in  answer  to  the  question, 
that  Buell  informed  him  that  Dolsbn,  the  prosecuting  witness, 
had  told  Buell,  and  was  circulating  the  report,  that  the  ap- 
pellant's wife  had  been  guilty  of  adultery.  The  court  sus- 
tained the  objection  to*  the  question. 

We  can  not  say  that  there  was  any  error  in  the  ruling  of  the 
court.  The  issue  to  be  tried  was  whether  the  complaining  wit- 
ness had  just  cause  to  entertain  the  fears  expressed  in  his  affi- 
davit. The  statement  made  by  Buell  to  the  appellant,  which 
was  not  admitted  in  evidence,  furnished,  of  course,  no  legal 
excuse  or  justification  for  the  appellant's  threatening  behavior 
towards  Dolson.  It  did  not  tend  to  prove  that  the  appellant 
meditated  no  harm.  On  the  contrary,  it  tended  to  prove  that 
there  was  ground  for  anger  and  malice,  and  added  weight  to 
the  probability  that,  in  his  violent  language  and  conduct,  the 
appellant  intended  to  injure  the  person  of  the  complaining 
witness. 

2.  The  court  refused  an  instruction  requested  by  the  ap- 
pellant to  the  jury,  to  the  effect  that  if  from  the  evidence  they 
had  a  reasonable  doubt  as  to  whether  the  prosecuting  witness 
had  just  cause  to  entertain  the  fears  expressed  in  his  affidavit 
at  the  time  of  filing  the  same,  the  verdict  should  be  for  the 
appellant. 

There  was  no  error  in  refusing  to  give  this  instruction.  It 
was  said  in  Fisher  v.  Hamilton,  49  Ind.  341,  that  "A  prose- 
cution, under  the  statute,  for  surety  of  the  peace  is  a  criminal 
proceeding  to  prevent  the  commission  of  a  crime,  but  is  not 
a  prosecution  for  a  crime."  See,  also,  State  v.  Oooper,  90  Ind. 
576.  • 

In  State  y,  Vankirk,  27  Ind.  121,  it  was  held  that  the 
constitutional  provision  which  protects  one  from  a  second 
jeopardy  for  the  same  offence,  does  not  apply  to  a  prosecution 
for  surety  of  the  peace.  In  Murray  v.  State,  26  Ind.  141,  it 
was  held  that  the  statute  governing  the  trial  of  criminal  cases^ 
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which  requires  an  acquittal  where  there  is  a  reasonable  doubt 
of  guilty  has  no  application  in  surety  of  the  peace  prosecutions. 

3.  The  court,  in  its  third  instruction,  to  which  appellant 
excepted,  said  to  the  jury : '"  In  this  case,  if  you  find  by  a  clear 
preponderance  of  the  evidence  that  George  H.  Dolson,  the 
prosecuting  witness,  has  just  cause  to  entertain  the  fear  ex- 
pressed in  his  affidavit,  your  verdict  should  be  for  the  State/' 

From  what  is  said  above  respecting  the  refusal  of  the  court 
to  give  the  instruction  requested  by  the  appellant  upon  the 
subject  of  reasonable  doubt,  it  follows  that  the  instruction 
given  by  the  court  was  correct.  We  think  that  a  feir  pre- 
ponderance of  evidence,  showing  a  reasonable  probability  that 
the  accused  at  the  time  of  filing  the  affidavit  intended  to  com- 
mit the  injury  apprehended  in  the  affidavit,  is  sufficient  for 
the  purpose  of  requiring  from  him  a  recognizance  for  his 
good  behavior.  In  a  prosecution  for  a  crime,  if  there  is  no 
conviction,  neither  the  State  nor  the  prosecuting  witness  is 
liable  for  costs.  But  in  a  prosecution  for  surety  of  the  peace, 
if  the  finding  be  for  the  defendant,  all  costs  are  adjudged 
against  the  complaining  witness.  Section  1613,  It.  8.  188L 
Fairness  to  such  witness,  as  well  as  the  public  peace  in  pre- 
venting the  commission  of  crime,  ought  to  make  it  sufficient 
for  the  prosecution  if  the  weight  of  evidence  sustains  the 
material  allegations  of  the  affidavit. 

4.  The  court  also  refused  to  instruct  the  jury  that  they  were 
the  judges  of  the  law  and  the  facts. 

Section  19,  of  article  1,  of  the  Constitution  of  the  State 
provides  that  "  In  all  criminal  cases  whatever,  the  jury  shall 
have  the  right  to  determine  the  law  and  the  facts.'' 

But  while  this  is  a  prosecution  to  prevent  the  commission 
of  a  crime,  it  is  not  a  prosecufion  for  a  crime.  Murray  v. 
State,  supra,  and  Fisker  v.  Hamilton,  supra.  The  constitu- 
tional provision  above  quoted  is  not  applicable  to  a  prosecu- 
tion for  surety  of  the  peace.  In  such  case,  the  jury  should 
receive  the  law  as  given  by  the  court.  The  instruction  asked 
was  properly  refused. 
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6.  The  court,  of  its  own  motion,  gave  the  jury  the  follow- 
ing instruction : 

"  Grentlemen  of  the  Jury,  this  prosecution  is  based  on  the 
following  section  of  the  statute,  1606 — affidavit :  *  When  com- 
plaint is  made  in  writing,  upon  oath  before  any  justice  of  the 
peace,  that  the  complainant  has  just  cause  to  fear,  and  does, 
fear,  that  another  will  destroy  or  injure  his  property,  or  in- 
jure, by  violence,  himself  or  some  member  of  his  family  or 
his  ward,  and  that  he  makes  such  affidavit  only  to  secure  the 
protection  of  the  law  and  not  from  anger  or  malice,  any  jus- 
tice with  whom  such  affidavit  is  filed  shall  issue  his  warrant, 
and  cause  the  person  complained  of  to  be  arrested  and  brought 
before  him  for  trial/  " 

The  appellant  excepted  to  this  instruction.  His  objections 
to  it  are  thus  stated  in  the  brief  of  his  counsel : 

"As  will  be  seen,  the  court  informed  the  jury  that  this  pros- 
ecution was  based  on  section  1606  of  the  statutes,  reading 
such  section  to  them,  verbatimy  as  part  of  the  instructions  in 
the  cause.  This  section  defines  two  general  classes  of  action- 
able fear,  viz. : 

^^First.  Of  destruction  or  injury  to  property. 

^'Second.  Of  injury,  by  violence,  to  the  complainfint,  or  some 
member  of  his  fiunily,  or  his  ward. 

"  The  affidavit  was  filed  under  the  latter  clause,  and,  by  its 
averments,  limited  to  a  fear  of  injury,  by  violence,  to  the 
person  of  the  complainant ;  consequently,  the  only  issue  in  the 
case  was  whether  the  complainant  had  cause  to  fear  that  ap- 
pellant would  injure,  by  violence,  his  person.  Th^  instruc- 
tion enlarged  the  issue,  and  brought  before  the  jury  questions 
which  they  had  no  right  to  consider,  and  to  which  no  defence 
had  been  made.  As  applied  to  this  case,  th^  instruction  was 
radically  wrong.  The  prosecution  is  not  based  on  section 
1606,  but  upon  one  particular  clause  thereof.  The  instruc- 
tion led  the  jury  to  believe  that  the  issues  embraced  within 
their  scope  every  conceivable  fear  for  which  an  action  could 
be  maintained.'^ 
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We  do  not  think  the  jury  could  have  been  misled  by  the 
instruction  as  suggested  by  counsel,  especially  as  the  court,  in 
an  instruction  immediately  following  the  above,  informed  the 
jury  that  the  issue  to  be  tried  was  whether  the  complaining 
witness  had  just  cause  to  entertain  the  fear  expressed  in  his 
affidavit.  Taking  the  instructions  together,  we  do  not  think 
the  jury  could  have  misapprehended  the  issue  w^hich  they 
were  called  to  try. 

The  judgment  will  have  to  be  affirmed. 

Affirmed,  at  appellant's  costs. 

Filed  Nov.  9, 1883. 

On  Petition  fob  a  Reheabing. 

Elliott,  J. — The  Constitution  makes  the  jury  the  exclu- 
sive judges  of  the  law  and  the  evidence  in  criminal  cases,  but 
it  is  only  to  criminal  cases  that  the  provision  applies. 

There  can  be  no  criminal  case  where  there  is  no  crime,  and 
there  can  be  no  crime  unless  both  the  act  and  the  intent  ex- 
ist. In  surety  of  the  peace  cases  there  is  no  crime,  because  no 
act  is  committed  which  the  law  regards  as  a  crime.  The 
cases  referred  to  in  the  former  opinion  very  clearly  decide 
that  a  proceeding  under  the  statute  regulating  surety  of  the 
peace  cases  is  not  a  criminal  case,  and  they  rest  upon  sound 
principle. 

Had  counsel  for  appellant  looked  into  the  text-books  they 
would  have  found  that  a  proceeding  to  secure  a  recognizance 
to  keep  the  peace  was  never  regarded  as  a  criminal  case. 
JSlackstone,  having  completed  his  discussion  of  crimes  and 
misdemeanors,  opens  the  eighteenth  chapter  of  Book  IV.,  by 
saying :  "  We  are  now  arrived  at  the  fifth  general  branch,  or 
head,  under  which  I  propose  to  consider  the  subject  of  this 
book  of  our  commentaries,  viz. :  The  means  of  preventing 
the  commission  of  crimes  and  misdemeanors,''  and  the  great 
commentator  then  proceeds  to  discuss  proceedings  to  obtain 
bonds  to  keep  the  peace  as  a  different  thing  from  a  prosecu- 
tion for  a  crime  or  misdemeanor.     It  thus  appears  that  when 
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our  Constitution  was  adopted  a  proceeding  to  compel  the  ex- 
ecution of  a  bond  to  keep  the  peace  was  not  a  criminal  case 
and  it  is,  therefore,  clear  that  the  provision  in  the  Constitu- 
tion does  not  apply  to  such  proceedings. 

It  is  no  doubt  true,  that  in  a  limited  sense  the  proceeding 
is  a  criminal  prosecution,  and  that,  as  to  matters  of  practice, 
the  rules  of  criminal,  rather  than  of  civil,  procedure  apply, 
but  it  ^oes  not  follow  that  it  is  a  criminal  case  within  the 
meaning  of  the  Constitution.  The  constitutional  provision 
applies  only  to  prosecutions  for  crimes  that  have  been  com- 
mitted, and  not  to  prosecutions  to  prevent  their  commission. 
Petition  overruled. 
Piled  Dec.  18,  1883.        

laS    475 
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Husband  and  Wife. — Purduue  of  Land  with  Wife's  Money, — Ckmveyomce, — 
RanUting  T^nat. — Where  a  husband  purchases  land  with  the  money  of  his 
wife,  and  takes  the  conyeyance  in  his  own  name  without  her\;on8ent,  he 
thereafter  holds  it  in  trust  for  her,  though  she  knew  that  he  had  so  taken 
the  title. 

Same. — Agreement. — Conveyance  Taken  in  Hushand^s  Name. — Where  land  is 
thus  purchased,  and  the  title  is  taken  in  the  name  of  the  husband,  in 
pursuance  of  a  verbal  agreement,  made  without  any  fraudulent  intent, 
that  he  will  hold  it  in  trust  for  her,  a  valid  trust  is  created  in  her  favor. 

Same. —  Heirs  cf  Wife, — Injunction. — Sale  of  Land  by  Administrator  of  Husband, 
— Pleading. — Notice. — Creditors. — In  an  action  by  the  heirs  of  the  wife  to 
restrain  the  administrator  of  the  husband  from  selling  the  land,  an 
answer  that  the  wife  had  permitted  the  husband  to  retain  the  legal  title, 
and  contract  debts,  without  giving  notice  of  her  claim,  is  bad  for  not  al- 
leging that  such  creditors  had  given  credit  to  the  husband  in  ignorance 
of  the  wife's  claim. 

Same. — Order  <jf  Sale. — Estoppel — Descents, — An  answer  in  such  case,  that 
the  plaintiffs  had  been  made  parties  to  an  application  by  the  adminis- 
trator to  sell  said  land,  and  that  in  such  proceeding  an  order  was  ob- 
tained which  is  in  full  force,  is  insufficient,  as  the  court  possessed  no  power 
in  such  proceeding  to  order  sold  the  interest  they  inherited  in  said  land 
from  their  mother ;  they  were  only  concluded  as  the  heirs  of  the  father. 

Vol.  92.— 13 
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Same. —  Counfer'Claim. — Payment  of  Mortgage  by  Administrator. —  Exhibit. — 
Subrogation. — In  such  case  gi  counter-claim  alleging  that  the  administra- 
tor had  paid  off  a  mortgage  which  existed  upon  the  land  when  it  was* 
purchased,  and  that  the  sum  paid  was  paid  to  protect  the  title,  is  not 
good  unless  the  mortgage,  or  a  copy,  accompanies  the  pleading,  as  tha 
administrator  can  only  enforce  a  lien  by  foreclosing  the  mortgage. 

Same. — Evidence  of  Trust, — In  such  case,  where  there  is  no  direct  proof  that 
the  wife  furnished  the  purchase-money,  or  that  the  husband  agreed  to 
hold  the  land  in  trust  for  her,  the  manner  in  which  he  used  and  im- 
proved  it,  such  as  clearing  and  cultivating  it,  is  admissible  in  evidence 
to  enable  the  jury  to  determine  how  he  in  fact  held  it. 

From  the  Madison  Circuit  Court. 

J.  W.  Sansberryj  if.  A.  Ghipman  and  /.  W.  Sansb&rry,  Jr., 
for  appellant. 

C.  L.  Henry  and  H.  G.  Ryan,  for  appellees. 

Best,  C. — Martin  S,  Prewett  died  seized  of  certain  real  es- 
tate in  Madison  county,  Indiana,  and  the  appellant,  as  admin- 
istrator of  his  estate,  obtained  an  order  to  sell  the  same  for 
the  payment  of  debts.  Thereafter  the  appellees,  the  only 
children  and  heirs  at  law  of  said  decedent  and  of  his  deceased 
wife,  who  died  intestate,  brought  this  action  to  obtain  a  judg- 
ment, declaring  them  the  owners  of  said  land,  and  to  restrain 
the'appellant  from  selling  it  upon  the  order  so  obtained. 

The  complaint  cansisted  of  two  paragraphs,  to  each  of 
which  a  demurrer,  for  the  want  of  facts^  was  overruled,  after 
which  an  answer  of  five  paragraphs  was  filed..  The  first  was 
a  general  denial,  and  the  others  were  special.  A  demurrer 
was  sustained  to  the  second,  third  and  fourth,  and  a  reply  in 
denial  of  the  fifth  was  filed.  The  issues  were  tried  by  the 
court,  and,  over  a  motion  for  a  new  trial,  a  judgment  was 
rendered  for  the  appellees,  awarding  them  two-thirds  of  the 
land  in  accordance  with  the  prayer  of  the  complaint.  These 
various  rulings  are  assigned  as  error  and  will  be  noticed  in 
the  order  of  their  statement. 

The  first  paragraph  of  the  complaint  averred,  in  substance, 
that  on  the  29th  day  of  January,  1862,  the  wife  of  Martin  S* 
Prewett  placed  in  his  hands  $600  of  her  separate  means  with 
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which  he  agreed  to  purchase  for  her  the  land  in  the  complaint 
described ;  that  in  pursuance  of  such  agreement  he  did  pur- 
chase said  land  and  paid  for  it  with  the  money  so  furnished 
by  his  wife ;  that  said  Martin  S.  Prewett  "  then  and  there, 
contrary  to  the  wish  and  desire  of  his  wife,  and  without  her 
knowledge  and  consent,  procured  the  deed  of  conveyance  to  be 

made  to  himself; ''  that  he  died  on  the day  of , 

187—,  holding  the  legal  title,  and  that  the  appellant,  as  adminis- 
trator of  his  estate,  is  seeking  to  sell  it  for  the  payment  of 
debts,  etc.  It  is  also  averred  that  the  wife  died  intestate,  the 
equitable  owner  of  said  land,  leaving  the  appellees  her  only 
children  and  heirs  at  law. 

This  paragraph  was  unquestionably  good.  It  averred  that 
the  wife  furnished  the  money,  and  the  husband  took  the  con- 
veyance in  his  own  name  without  her  consent.  This  created 
a  resulting  trust  in  her  favor,  and  thereafter  she  was  the  equita- 
ble owner  of  the  land.     Milner  v.  Hyland,  77  Ind.  458. 

The  suggestion  of  appellant,  that  in  order  to  create  a  trust 
the  deed  must  be  taken  without  the  knowledge  of  the  person 
furnishing  the  money,  finds  no  support  in  the  statute.  If  the 
deed  is  taken  without  the  consent  of  such  person,  the  fact 
that  he  may  know  it  at  the  time  in  no  manner  iApairs  his 
claim  to  the  property.  This  paragraph  was  sufficient,  and 
the  demurrer  properly  overruled. 

The  second  paragraph  alleged  the  same  facts  as  the  first, 
except  instead  of  alleging  that  the  husband  took  the  convey- 
ance in  his  own  name  without  the  consent  of  his  wife,  it  was 
averred  that,  by  agreement  and  without  any  fraudulent  intent, 
he  took  the  conveyance  in  his  own  name,  and  was  to  hold  the 
land  in  trust  for  his  wife. 

The  appellant  insists  that  this  paragraph  is  bad  because  the 
agreement  by  which  the  husband  was  to  hold  the  land  in 
trust  for  the  wife  does  not  appear  to  have  been  in  writing. 
This  was  unnecessary.  Where  the  consideration  is  paid  by 
one  person  and  the  conveyance  is  taken  by  another,  under  a 
verbal  agreement,  without  fraud,  to  hold  the  land  in  trust  for 
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the  former,  a  valid  trust  is  created.  This  was  expressly  de- 
cided in  Boyer  v.  Libey,  88  Ind.  235,  where  the  authorities 
in  support  of  the  proposition  are  collected,  and  to  which  ref- 
erence is  made.  This  paragraph  was  good,  and  the  demarrer 
properly  overruled. 

The  second  paragraph  of  the  answer  averred,  in  substance, 
that  for  twenty  years  prior  to  his  death  the  decedent  was  in 
possession  of  said  land,  using  and  claiming  it  as  his  own ;  that 
during  all  this  time  he  held  the  legal  title,  and  the  same  ap- 
peared in  his  name  upon  the  record  of  the  county ;  that  by 
reason  of  these  facts  he  obtained  credit  and  incurred  debts  to 
the  amount  of  $f3,000  ,*  that  his  wife  knew  these  facts  and  did 
not  claim  any  title  to  the  land,  but  permitted  her  husband  to 
obtain  credit  without  in  any  way  giving  notice  of  her  claim ; 
that  it  will  require  all  of  said  land  to  pay  the  decedent's  debts, 
and  that  an  order  has  already  been  obtained  to  sell  it  for  such 
pupose. 

This  paragraph  was  insufficient.  These  creditors  were  not 
purchasers,  nor  had  they  acquired  any  lien  upon  the  land. 
Nor  did  the  facts  averred  constitute  an  estoppel.  If  other- 
wise sufficient,  the  failure  to  aver  that  credit  was  extended  to 
the  husband,  in  ignorance  of  the  wife's  claim,  rendered  the 
pleading  radically  defective.  The  demurrer  was,  therefore, 
properly  sustained. 

The  third  paragraph  averred,  in  substance,  that  the  wife's 
death  occurred  before  the  husband's ;  that  the  personal  estate 
of  the  latter  was  insufficient  to  pay  his  debts,  and  the  appel- 
lant filed  his  petition  in  the  proper  court  to  sell  the  land  for 
such  purpose ;  that  all  the  appellees  were  made  parties  to  such 
proceeding,  and  were  duly  notified  as  required  by  statute ;  that 
a  guardian  ad  litem  was  appointed  for  the  minor  defendants, 
and  that  such  proceedings  were  had  as  resulted  in  a  judgment 
whereby  the  appellant  was  ordered  to  sell  said  land  for  the 
payment  of  the  decedent's  debts,  and  by  reason  of  which  the 
appellees  are  estopped  to  maintain  this  action. 

According  to  the  averments  of  this  paragraph,  upon  the 
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death  of  the  wife,  one-third  of  the  land  descended  to  the 
hosband,  and  two-thirds  to  the  appellees,  and  upon  the  death 
of  the  husband  the  one-third  so  inherited  by  him  from  the 
wife  descended  also  to  the  appellees.  The  appellees,  there- 
fore, at  the  time  the  petition  was  filed  and  the  judgment  for 
the  sale  of  the  land  was  rendered,  held  one-third  as  the  heirs 
of  the  father,  and  two-thirds  as  the  heirs  of  the  mother. 
Assuming  for  the  present  that  the  fact  that  the  father  held 
the  legal  title  for  the  whole  during  life  does  not  affect  the 
questioiL,  we  ard  of  opinion,  that  the  judgment  so  rendered 
did  not  estop  the  appellees  from  claiming  the  portion  inheri- 
ted from  the  mother.  This  was  expressly  so  decided  in  JEl- 
lioU  V .  Frakes,  71  Ind.  412.  In  that  case  the  plaintiffs  owne<l 
the  land,  one-third  was  devised  to  them  by  their  mother  and 
J;he  residue  they  inherited  from  the  fiither.  The  administra- 
tor of  the  fether  obtained  an  order  and  sold  the  whole  of  the 
land  for  the  payment  of  debts.  Afterwards  the  children 
brought  an  action  to  recover  from  the  purchaser  the  portion 
devised  to  them  by  the  mother,  and  the  court  held  that,  as 
they  were  only  made  parties  as  children  and  heirs  of  the 
fiither,  the  judgment  did  not  conclude  them  as  to  the  portion 
devised  to  them  by  the  mother.  This  case  is  in  point,  and, 
upon  the  assumption  made,  is  conclusive  of  this  question. 

Does  the  fact  that  the  father  held  the  legal  title  during  life 
make  any  difference?  We  think  not.  After  the  mother's 
death  he  owned  one-third  in  fee,  and  held  the  legal  title  to 
the  balance  for  the  appellees,  who  were  thereafter  the  bene- 
ficiaries of  the  trust.  Upon  his  death  the  trust  estate  held 
by  him  descended  to  the  appellees,  who  were  his  heirs,  and 
they  were  thus  clothed  with  the  legal  estate.  Generally,  where 
the  legal  and  equitable  estate  unite  in  the  same  person,  the 
former  swallows  the  latter,  but  this  result  can  not  change  the 
source  of  the  inheritance.  After  as  before  the  appellees  held 
the  estate  as  heirs  of  the  mother.  They  were  beneficiaries  of 
the  trust,  and  nothing  could  descend  to  them  from  the  father 
but  the  naked  legal  title.     This,  however,  only  operated  to 
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execute  the  trust,  and  can  not  be  deemed  an  estate  derived 
from  him.  It,  therefore,  follows  that  they  held  two-thirds 
of  this  land  as  heirs  of  the  mother,  and  consequently  the 
judgment  does  not  conclude  them.  The  demurrer  was  there- 
fore properly  sustained. 

The  fourth  paragraph  of  the  answer  averred,  in  substance, 
that  on  the  5th  day  of  September,  1861,  the  then  owner  of  the 
land  executed  a  mortgage  upon  it  to  the  State  of  Indiana,  to 
secure  the  payment  of  $200,  with  seven  per  cent,  interest  per 
annum ;  that  said  mortgage  continued  a  valid  and  subsisting 
lien  upon  said  land  until  the  15th  day  of  March,  1881,  when 
the  appellant,  as  administrator  of  the  decedent's  estate,  paid 
off  the  same,  paying  thereon  $230.45,  the  amount  then  due ; 
that  the  decedent  during  life,  and  the  appellant  since  his  death, 
paid  the  interest  upon  said  mortgage,  from  time  to  time,  in  ^ 
all  $140 ;  that  the  total  amount  paid  is  $375,  all  of  which 
w-as  paid  to  protect  the  title  of  said  real  estate.  Prayer  that 
said  sum  may  be  declared  a  lien  upon  said  real  estate,  and 
the  same,  or  so  much  thereof  as  may  be  necessary,  may  be 
sold  to  satisfy  said  claim. 

This  paragraph  is  in  the  nature  of  a  counter-claim.  It  seeks 
to  enforce  a  lien  for  the  money  paid  upon  the  mortgage.  The 
payment  of  the  money,  under  the  circumstances  stated,  prob- 
ably entitles  the  appellant  to  be  reimbursed  out  of  the  prop- 
erty, but  this  doei  not  constitute  a  lien  independent  of  the 
mortgage,  and  as  such  can  not  be  enforced.  If,  by  the  pay- 
ment of  ttie  mortgage,  the  appellant  is  subrogated  to  all  the 
rights  of  the  mortgagee,  he  may  foreclose  the  mortgage,  and 
thus  enforce  his  lien.  In  order  to  do  this,  however,  the  orig- 
inal or  a  copy  must  be  filed  with  his  pleading,  and  as  this  was 
not  done  in  this  case  the  paragraph  was  insufficient.  The  de- 
murrer was,  therefore,  properly  sustained. 

The  Courtis  refusal  to  permit  the  appellant  to  prove  the 
nature  and  value  of  the  improvements  made  by  the  decedent 
upon  the  land  during  his  life  is  the  first  question  presented 
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hj  the  motion  for  a  new  trial;  and  in  view  of  the  case  made 
by  the  evidence,  we  think  its  exclusion  was  error. 

There  was  no  evidence  whatever  that  the  decedent  took  the 
conveyance  in  his  own  name  without  the  consent  of  his  wife, 
and  none  that  he  took  it  in  pursuance  of  an  agreement  to  hold 
the  land  in  trust  for  her  other  than  such  as  might  be  inferred 
from  the  circumstances  of  the  case.  The  wife  owned  an  in- 
terest in  some  land  inherited  from  her  fiither^s  estate,  and  on 
the  6th  day  of  February,  1858,  sold  it  for  $750.  A  horse  and 
buggy  were  taken  at  $150  in  part  payment,  and  the  balance 
was  probably  paid  in  cash.  The  decedent's  father  had  pur- 
chased and  then  owned  a  quarter  section  of  land.  The  east 
half  was  intended  for  the  decedent  and  the  west  half  for  his 
brother.  On  the  29th  day  of  January,  1862,  the  father  con- 
veyed all  this  land  to  the  decedent.  Some  time  previous  to 
this  conveyance  the  decedent  and  his  wife  moved  upotf  this 
land  and  each  of  them  lived  there  during  life.  The  house  was 
upon  the  east  half,  but  possession  was  taken  of  the  whole,  and 
both- constituted  the  farm.  The  appellees  claim  that  the  de- 
cedent purchased  the  west  half,  and  paid  for  it  with  the  money 
received  from  the  sale  of  his  wife's  land.  No  witness  testi- 
fied to  such  fact,  but  two  or  three  said  they  understood  that 
her  means  were  invested  in  the  west  eighty.  In  addition  to 
this  testimony  two  or  three  witnesses  testified  that  while  the  de- 
cedent and  his  wife  were  living  upon  this  land,  the  wife  on 
several  occasions,  in  the  presence  of  her  husband,  said  that  she 
owned  the  west  eighty ;  that  her  money  purchased  it ;  that  she 
would  not  sell  it,  and  that  she  would  build  a  house  upon  it. 
This  claim  was  not  disputed  by  the  husband,  and  such  admis- 
sion as  the  law  will  draw  from  his  silence,  coupled  with  the 
other  testimony,  was  sufficient  to  establish  the  fact  that  the 
land  was  purchased  with  the  wife's  money.  The  fact  that  the 
]and  was  thus  purchased,  and  that  the  husband  did  not  dis- 
pute the  wife's  claim  of  ownership,  did  not,  however,  conclu- 
sively establish  the  alleged  agreement.  At  most,  this  testimony 
only  raised  an  inference  of  such  agreement. 
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This  inference  might  be  completely  repelled  by  circum- 
stances^ and,  therefore,  all  the  circumstances  attending  the 
holding,  including  improvements  made,  were  admissible  in 
order  to  determine  whether  the  decedent  was  in  &ct  holding 
for  himself  or  in  trust  for  his  wife.  If  the  evidence  other- 
wise clearly  established  an  agreement  to  thus  hold,  the  cir- 
cumstances could  not  affect  the  question ;  but  when  the  agree- 
ment is  a  mere  matter  of  inference  in  a  measure  drawn  from 
the  circumstances,  all  are  admissible  that  tend  to  elucidate  the 
real  character  of  the  holding.  This  testimony  was,  therefore, 
improperly  excluded. 

As  the  case  must  be  reversed  for  the  reasons  already  given, 
and  as  the  evidence  may  be  different  upon  another  trial,  we 
will  not  express  an  opinion  upon  its  suflGciency. 

For  these  reasons  we  think  the  court  erred  in  overruling  the 
motftn  for  a  new  trial,  and  that  for  such  error  the  judgment 
should  be  reversed.    . 

Pee  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  reversed,  at  the  appellees' costs. 

Filed  Dec.  19,  1883. 
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No.  10,568. 

»  Goring  v.  McTaggart. 

City. — Street  Improvement. — Sale  of  Beat  Estate, — InjunetUm. — Injanction  lies 
to  restrain  a  sale  of  real  estate  upon  a  void  precept  issued  on  account 
of  a  street  improvement. 

Same. — EMimMefor  Improvement. — Without  an  estimate  for  work  done  in 
improving  a  street,  as  required  by  section  3164,  R.  S.  1881,  no  valid  pre- 
cept for  tiie  collection  thereof  can  be  issued. 

From  the  Cass  Circuit  Court. 

T.  J.  Tuhyy  for  appellant. 

J".  W,  McGreevy  and  D.  B.  McCo7ineU,  for  appellee. 

Elliott,  J. — Appellee  asked  and  obtained  an  injunction 
enjoining  appellant  from  selling  a  lot  upon  a  precept  issued 
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for  the  collection  of  an  assessment  for  the  expense  of  improv- 
ing a  street*  in  front  of  the  lot. 

The  complaint  was  sufficient  to  entitle  the  appellee  to  an 
order  prohibiting  the  sale  upon  the  precept,  inasmuch  as  it 
showed  that  the  precept  was  void.  A  sale  upon  a  void  writ 
or  precept  may  be  enjoined.  Equity  interferes  in  such  cases 
in  order  to  prevent  a  cloud  from  being  cast  upon  the  title. 

It  appears  that  no  legal  estimate  had  ever  been  made  for 
the  cost  of  the  improvement,  and  without  such  an  estimate  no 
valid  precept  could  issue  for  the  collection  of  the  assessment. 

It  is  argued  that  an  injunction  will  not  lie  in  such  a  case 
as  this,  for  the  reason  that  the  plaintiff  has  an  adequate  legal 
remedy  by  appeal.  It  may,  perhaps,  be  true  that  so  far  as 
the  proceedings  for  the  collection  of  the  assessment  is  con- 
cerned, this  position  is  well  taken,  but  it  does  not  meet  the 
question  here  encountered.  The  question  here  is.  Can  a  sale 
on  a  void  precept  be  enjoined  ?  not  whether  the  collection  of 
the  assessment,  or  rather  of  the  cost  of  improvement,  can  be 
restrained.  We  have  cases  holding,  and  as  we  think  correctly, 
that  where  an  error  is  committed  in  the  proceedings,  which 
can  be  corrected,- it  is  in  the  power  of  the  common  council 
to  make  the  proper  correction.  It  follows  from  this  that 
where  the  error  is  one  which  can  be  corrected,  and  the  omis- 
sion to  order,  approve,  or  issue  an  estimate  is  regarded  as 
such  an  error,  the  proceedings  for  the  collection  of  the  as- 
sessment can  not  be  enjoined,  although  a  sale  on  an  invalid 
precept  may  be  restrained.  We  have  cases  so  deciding.  Wil-- 
son  V.  Poole,  33  Ind.  443.  The  injunction  properly  reaches 
only  to  the  threatened  sale. 

We  sustain  the  complaint  upon  th^  ground  that  it  shows 
the  appellee  entitled  to  some  relief,  and  that  is  a  prohibition 
against  selling  on  Ihe  void  precept,  but  we  do  not  mean  to 
hold  that  it  is  good  because  it  shows  that  the  work  done  by 
the  contractor  was  not  done  according  to  contract,  for  that, 
and  all  kindred  questions,  can  only  be  presented  by  appeal. 

The  appellant  could  not  give  force  to  his  void  precept  by 
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showing  that  the  work  was  in  fact  done  in  front  of  the  ap- 
pellee's lot.  The  statute  expressly  provides  an  exclusive 
remedy  for  the  enforcement  of  street  assessments,  and,  as  the 
proceeding  is  a  summary  statutory  one,  the  provisions  of  the 
jstatutc  must  be  pursued. 

The  appellee  was  not  bound  to  prove  that  the  work  bad 
not  been  done  in  front  of  his  lot  in  order  to  entitle  him  to 
give  evidence  of  the  omission  which  rendered  the  precept  void. 

It  may,  perhaps,  be  true  that  the  relief  awarded  the  api)el- 
lee  is  greater  than  should  have  been  adjudged,  but  as  no  mo- 
tion was  made  to  modify  the  judgment  in  the  court  below  no 
question  is  here  presented.  It  is  now  well  settled  that  where 
there  is  a  complaint  entitling  the  plaintiff  to  some  relief,  and 
the  error  is  in  granting  too  much,  the  remedy  of  the  defend- 
ant is  by  motion  to  modify  or  correct.  Hardy  v.  Miller,  89 
Ind.  440. 

Judgment  affirmed. 

FUed  Oct  11, 1883. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — Counsel  for  appellant  earnestly  insists  that 
we  have  not  fully  considered  the  questions  presented,  and 
have  not  justly  construed  the  record. 

We  have  again  examined  the  record  and  find  that  counsel, 
and  not  the  court,  is  in  error.  The  complaint  does  aver  that 
*^  no  part  of  the  work  has  been  done  in  accordance  with  the 
general  line  of  the  street;  that  it  has  not  been  done  in  accord- 
ance with  the  contract ;  that  no  part  of  the  work  has  been 
done  to  the  acceptance  of  the  civil  engineer;  that  the  work 
has  not  been  done  as  a^vhole,  but  has  been  done  in  spots  on 
i^aid  street  in  front  of  the  property  of  those  who  might  be 
supposed  able  to  pay,  leaving  the  street  generally  in  an  in- 
complete condition,  worse  than  it  was  before  the  commence- 
ment of  the  work ;  that  the  lines  of  the  street  have  never 
been  fully  determined  since  the  original  survey ;  that  many 
liouses  and  improvements  are  out  in  the  street,  some  of  them 
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as  much  as  ten  feet,  and  the  city  has  taken  no  steps  to  cause 
the  obstructions  to  be  removed  so  that  the  street  can  be  im- 
proved ;  and  further  that  no  order  has  ever  been  made  by  the 
common  council  of  the  city  of  Logansport  for  the  estimate 
of  the  work  done  on  said  improvement,  and  that  no  lawful 
estimate  was  ever  made."  We  do  not  see  how  it  is  possible 
to  question  the  right  of  the  plaintiff  to  an  injunction  upon 
such  a  showing.  * 

There  was  nothing  for  him  to  tender,  for  there  was  noth- 
ing for  which  he  was  bound.  The  rule  that  a  tender  must 
be  made  where  anything  is  due,  can  not  here  apply,  for  there 
was  nothing  legally  or  equitably  due. 

A  street  contractor  can  not  improve  mere  patches  of  a  street, 
and  then  recover  upon  the  ground  that  he  has  done  work  of 
value.  The  law  meaus  that  the  entire  line  of  the  street  cov- 
ered by  the  contract  shall  be  improved,  and  not  that  the  work 
may  be  done  in  spots.  According  to  the  confessed  allegations 
of  the  complaint,  the  work  could  never  have  been  completely 
performed. 

The  complaint  shows  that  no  estimate  was  issued,  or  could 
legally  have  been  issued ;  it  does  even  more,  it  shows  that 
none  was  ordered,  or  could  rightfully  have  Been  ordered. 
City  of  Indianapolis  v.  Imberry,  17  Ind.  175. 

If  counsel  had  looked  into  our  own  reports,  he  would  have 
found  that  it  has  always  been  the  law  of  this  State  that  a 
sale  may  be  enjoined,  even  though  if  it  were  made  it  would 
be  utterly  void.  Even  a  void  sale  may  give  color  of  title, 
and  against  such  a  result  a  property  owner  is  entitled  to  be 
protected  by  injunction.  The  case  of  Harrison  v.  Haas,  25 
Ind.  281,  does  not  decide  what  counsel  claims,  nor  in  the  re- 
motest degree  hint  that  a  void  sale  may  not  be  enjoined.  All 
that  is  decided  is  that  equity  will  not  interfere  to  enjoin  a  tax 
sale  even  though  it  is  void,  unless  taxes  equitably  owing  are 
paid  or  tendered. 

We  did  not  misunderstand  the  decision  in  Wilson  v.  Poole, 
33  Ind.  443,  nor  were  we  wrong  in  saying  that  the  principle 
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there  declared  governs  here.  In  that  case  the  affidavit  for 
the  precept  did  not  stat«  that  the  estimate  of  the  engineer 
''  was  duly  made/'  and  it  was  held  that  the  sale  was  void. 
If  this  result  should  follow  from  the  omission  of  the  words 
"  duly  made/'  then,  certainly,  it  must  follow  where  there  is 
no  estimate  or  assessment  such  as  the  law  requires.  We  quote 
from  the  opinion  in  that  case,  written  by  Frazeb,  J.,  the 
following :  "  But  it  is  argued  that  an  appeal  from  the  pre- 
cept is  provided  for  by  statute,  and  that  having  failed  to  ap- 
peal, the  owner  of  the  property  is  forever  prohibited  from 
making  any  question  as  to  the  authority  to  issue  the  precept. 
This  argument  would  possess  greater  force  in  a  case  where  the 
precept  had  been  issued  under  such  circumstances  as  the  law 
requires  to  exist  in  order  to  warrant  its  issue.  The  case, 
however,  is  one  in  which,  under  the  circumstances,  it  issued 
without  any  authority  whatever.  It  was  therefore  not  void- 
able merely,  but  void,  and  no  appeal  was  necessary  to  get  rid 
of  it.  Being  void,  it  had  no  more  virtue  or  force  than  the 
blank  paper  upon  which  it  was  written ;  and  the  treasurer 
could  not,  under  it,  pass  title  by  a  sale  of  the  property.  Causes 
concerning^ the  validity  of  tax  titles  under  laws  requiring 
the  previous  judgment  of  a  court,  of  which  the  reports  are 
full  (we  cite  only  Thatcher  v.  Powellj  6  Wheat.  119),  maintain 
this  proposition  so  uniformly,  that  it  can  hardly  be  deemed 
open  for  argument  anywhere.  It  matters  not  that  the  lot 
owner  may  interpose  by  appeal  to  arrest  the  proceedings.  It 
is  only  by  virtue  of  the  statute  and  by  a  strict  compliance 
with  all  its  material  requirements  that  the  officers  of  the  city 
could  have  any  power  to  alienate  the  property." 

But  for  the  statements  in  the  brief  on  this  petition,  we 
should  not  deem  it  necessary  to  repeat  what  we  said  in  the 
former  opinion  as  to  the  effect  of  the  injunction.  These,  how- 
ever, make  repetition  necessary,  and,  therefore,  we  repeat  that 
the  injunction  operates  to  prevent  a  sale,  not  to  prevent  the 
collection  of  the  assessment.  If  the  defect  can  be  remedied 
by  new  orders  and  new  reports,  and  the  appellant  is  justly  en- 
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titled  to  them,  they  will  be  awarded  him,  and  he  can  collect 
the  assessment.  But  without  a  substantial  compliance  with 
the  material  requirements  of  the  statute,  he  can  not  sell  appel- 
lee's property. 

We  did  read  the  evidence,  and  we  found  that  the  city  clerk 
testified,  with  the  record  before  him,  that  "No  estimate  for 
the  work  in  front  of  McTaggart's  property,  in  fevor  of  James 
Goring,  was  reported  to  the  common  council  by  the  city  civil 
engineer ;  nor  did  the  common  council  order  any  estimate 
paid  said  Goring  for  the  work  in  front  of  McTaggart's  prem- 
ises on  Ottawa  street."  The  civil  engineer  also  testified  that 
he  did  not  report  any  estimate.  It  is  true  that  there  was 
attached  to  the  affidavit  of  the  contractor  a  paper  professing 
to  be  an  estimate  of  the  amount  due  u}K>n  the  lot  owned  by 
appellee,  but,  for  many  reasons,  it  was  not  such  as  the  law  re- 
quires ;  it  was  never  reported  to  nor  acted  upon  by  the  coun- 
cil, and  this  of  itself  rendered  it  utterly  .invalid.  City  of 
Indianapolis  v.  Imberry,  supra.  The  action  of  the  council 
was  on  the  affidavit,  not  on  the  estimate.  It  was  not  such  an 
estimate  as  the  law  requires,  for  the  reason  that  it  did  not, 
prior  to  the  filing  of  the  affidavit,  go  upon  the  records  of  the 
council,  and  no  order  was  made  for  its  payment.  The  statute 
provides  that  if  the  owner  shall  fail  for  the  period  of  twenty 
days  to  pay  such  estimate,  an  affidavit  may  be  filed  and  pre- 
cept issue ;  but,  as  held  in  City  of  Indianapolis  v.  Imberryy 
supra^  none  can  i^ue  until  an  assessment  has  been  made  by 
the  council,  by  ordering  the  payment  of  the  estimate.  In 
truth,  there  is  no  estimate  within  the  meaning  of  the  law  un- 
til it  has  been  ordered  and  also  directed  to  be  paid  by  the 
council,  for  the  property  owner  has  twenty  days  from  that  time 
to  pay  before  a  precept  can  issue. 

We  did  not  fully  discuss  the  evidence,  because  we  found  of 
record  a  statement  of  counsel  conceding  that  there  was  no  re- 
port of  the  estimate  to  the  common  council.  The  document 
to  which  we  refer  is  a  motion,  written  by  counsel,  containing 
the  following :   "  1st.  Because  the  evidence  shows  that  the 
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omission  to  report  the  estimate  in  the  proceedings  before  the 
common  council  of  said  city  occurred  solely  through  the  neg- 
lect of  Walter  A.  Osmer,  the  then  civil  engineer  of  the  city, 
whose  duty  it  was  by  law  to  report  the  same.  2d.  That  the 
omission  to  order  the  estimate  paid  was  solely  the  omission 
of  said  city,  and  not  of  this  defendant." 

Petition  overruled. 

FUed  Dec.  18, 1883. 
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No.  10,405. 

EowE,  Assignee,  v.  Major  et  at.. 

Supreme  Court. — Motion  to  Strike  Out  Pleading.— The  overruling  of  a  mo- 
tion to  strike  out  part  of  a  pleading,  even  though  erroneous,  is  not  re- 
garded by  the  Supreme  Court  as  an  available  error  for  the  reversal  of 
a  judgment. 

Gravel  Road  Comva'SY.--' Judgment  and  Execution, — Incorporeal  Bights  and 
Franchises. — Shenff^s  Sale. — Ratification.— V^^here  a  sheriff,  by  virtue  of  an 
ordinary  execution  issued  on  a  judgment  against  an  insolvent  gravel  road 
company,  has  levied  upon  and  sold  its  entire  property,  including  its  iii- 
corporeal  rights  and  franchises,  for  a  sum  more  than  sufficient  to  satisfy 
such  execution,  the  acceptance  of  the  surplus  of  the  proceeds  of  such  sale, 
though  it  be  illegal,  by  the  assignee  of  such  company,  for  the  benefit  of 
its  creditors,  is  a  ratification  and  affirmation  of  such  sale,  and  neither 
the  assignee  nor  assignor  can  be  heard  to  question  or  controvert  its  legal- 
ity or  validity. 

Pleading. — Denial  in  Affirmatii^e  Ansivei-. — Demuner. — Harmless  Error, — It 
is  a  harmless  error  to  sustain  a  demurrer  to  an  affirmative  paragraph  of 
answer  containing  a  general  denial,  where  the  facAs  stated  affirmatively 
are  insufficient,  when  it  appears  that  the  general  denial  is  also  plead^ 
in  another  paragraph  of  answer. 

From  the  Morgan  Circuit  Court. 

G.  A,  Adams,  L.  Ferguson,  J,  S,  Newby  and  H.  A.  Smoch, 
for  appellant. 

W,  R.  Harrison  and  W.  E.  McCord,  for  appellees. 

HowK,  J. — In  this  action,  the  appellant,  as  the  assignee 
of  the  Martinsville  and  \Vhit«  River  Valley  Gravel  Road 
Company,  sued  the  appellees  Noah  J.  Major,  Robert  H.  Tarle- 
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ton,  George  W.  Egbert,  Tighlman  H.  Parks,  Ebenezer  Hen- 
derson and  William  R.  Harrison,  in  a  complaint  of  two  par- 
graphs.  In  the  first  paragraph,  the  appellant  alleged,  in 
substance,  that  the  said  gravel  road  company  was  a  duly  or- 
ganized corporation  in  this  State,  and  as  such  constructed  a 
gravel  road  from  the  town  of  Martinsville  to  Stotts'  creek^ 
in  Morgan  county,  a  distance  of  eight  miles,  and  for  twelve 
years  last  past  had  owned  and  operated  such  road,  collecting- 
tolls,  etc.  \  that  said  corporation  was  still  in  existence ;  that 
on  January  8th,  1881,  said  company  being  largely  in  debt 
and  in  embarrassed  and  fitiling  circumstances,  by  its  board  of 
directors  and  oiBcers,  made  an  assignment  of  all  its  rights, 
credits,  franchises  and  effects,  to  the  appellant,  for  the  benefit 
of  all  the  bona  fide  creditors  of  said  company ;  which  as- 
signment  was  by  said  company  properly  executed  and  duly 
recorded  in  the  deed  records  of  Morgan  county,  and  the  ap- 
pellant qualified,  as  such  assignee,  by  giving  bond  and  taking- 
the  prescribed  oath  for  the  faithful  performance  of  his  duties 
as  such  assignee ;  that  the  appellees,  without  right  so  to  do, 
were  setting  up  a  claim  of  ownership,  and  attempting  to  use 
and  exercise  control  of  and  in  and  to  the  road-bed,  and  claiming 
the  right  to  collect  toll  for  travel  over  and  upon  said  road; 
that  appellees  were  then  collecting  toll  for  travelling  over 
and  upon  said  road,  and  were  threatening  to  and  would  con- 
tinue to  take  toll  for  such  travel  without  right,  if  not  en- 
joined by  the  court;  the  franchises  whereof  and  the  right  to 
collect  toll,  with  the  ownership  of  the  road-bed,  the  appel- 
lant averred,  belonged  to  said  company  and  to  him  by  virtue 
of  said,  assignment;  and  that  appellant  was  still  acting  as 
such  assignee.  Wherefore,  etc. 

In  the  second  paragraph  of  his  complaint,  after  stating 
substantially  the  same  matters  as  were  stated  in  the  first  par- 
agraph, the  appellant  further  alleged  that  on  the day  of 

,  187-,  the  appellee  Henderson  recovered  a  judg- 
ment against  said  gravel  road  company,  in  the  court  below, 
for  the  sum  of  % ,  and  costs  taxed  at  § ,  and  on  the 
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same  day  numerous  other  judgments  were  rendered  in  said 
courty  in  favor  of  different  parties, against  such  company; 
that  on  December  2d,  1880,  an  execution  was  issued  upon 
each  of  said  judgments  and  placed  in  the  hands  of  the  sheriff 
of  Morgan  county,  who  on  the  same  day  levied  all  such  ex- 
ecutions including  the  one  in  favor  of  appellee  Henderson, 
on  all  the  personal  property  of  said  company,  such  as  toll- 
houses, scrapers,  etc.,  and  at  the  same  time  attempted  to  le\y 
the  same  upon  the  franchises  of  said  company,  such  as  the 
right  to  take  and  collect  toll  for  travel  over  and  upon  its 
road,  and  afler  advertising  the  same,  on  January  Ist,  1881, 
offered  and  sold  the  toll-houses,  scrapers,  plows  and  other 
personal  property  belonging  to  said  company,  and  at  the  same 
time  pretended  to  sell  the  right  and  franchise  of  the  com- 
pany to  take  and  collect  toll  for  travel  over  its  road ;  that 
said  sale  and  pretended  sale  were  madC;  or  pretended  to  be 
made,  to  the  appellees  herein,  who  claimed  to  have  purchased 
at  such  sale  not  only  the  personal  property,  but  also  the  cor- 
porate franchises  of  said  company,  and  immediately  there- 
after, without  right  as  the  appellant  averred,  the  appellees 
took  possession  of  said  road  and  began  taking  and  collecting 
toll  for  travel  over  and  upon  such  road,  and  had  without 
right  ousted  the  appellant  from  the  possession  and  control  of 
said  road  and  from  the  right  to  take  and  collect  toll  for  travel 
thereon,  and  were  then  denying  such  right  to  the  appellant ; 
and  that  the  appellees  were  then  taking  toll  for  travel  over 
said  road,  and  would  continue  so  to  do,  if  not  restrained  by 
an  order  of  the  court ;  and  the  appellant  averred  that  the  sale 
or  attempted  sale  of  the  franchises  of  said  company  passed 
no  title  thereto  to  the  appellees,  and,  therefore,  he  demanded 
that  so  much  of  such  sale  be  set  aside  and  declared  void,  and 
that  the  right  to  take  and  collect  such  toll  be  declared  to  be 
in  the  appellant,  as  the  assignee  of  said  company,  and  that 
the  appellees  be  enjoined  from  collecting  such  toll  or  claim- 
ing title  thereto,  and  for  all  other  proper  relief. 

The  cause  was  put  at  issue  and  tried  by  th^  court,  and  a 
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finding  was  made  for  the  appellees,  the  defeodanis  below ; 
and,  over  the  appellant's  motion  for  a  new  trial,  the  court 
rendered  judgment  against  him  for  appellees'  costs. 

In  this  court,  the  following  decisions  below  are  assigned 
as  errors  by  the  appellant : 

1.  The  overruling  of  his  motion  to  strike  out  part  of  ap- 
pellees' answer ;  "^ 

2.  The  overruling  of  his  demurrer  to  appellees'  answer, 
except  as  to  general  denial ; 

3.  The  sustaining  of  appellees'  demurrer  to  the  first  para- 
graph of  appellant's  reply ;  and, 

4.  The  overruling  of  his  motion  for  a  new  trial. 

Of  the  first  of  these  errors  it  will  suffice  to  say  that,  under 
repeated  decisions  of  this  court,  even  if  the  ruling  were  erro- 
neous, it  would  not  constitute  an  available  error  for  the  re- 
versal of  the  judgment.  The  motion  to  strike  out  is  based 
upon  the  theory  that  the  objectionable  matter  in  the  pleading 
is  mere  surplusage;  and  where  the  motion  is  overruled,  the 
efkiit  of  the  ruling  is,  at  most,  to  leave  surplusage  in  the  rec- 
ord, which  will  not  vitiate  the  pleading,  if  it  is  otherwise 
good.  Mires  v.  AUeyy  51  Ind.  507 ;  House  v.  McKinney,  54 
Ind.  240 ;  City  of  OrawfordsviUe  v.  Brundage,  57  Ind.  262. 

2.  In  their  answer,  the  appellees  alleged,  in  substance,  that 
on  January  Ist,  1881,  they  purchased  the  gravel  road,  with 
all  its  rights  and  franchises  set  forth  in  appellant's  complaint, 
at  public  sale  by  the  sheriff,  which  sale  was  made  by  the 
sheriff  in  pursuance  of  levies  of  sundry  executions  issued  to 
him  by  the  clerk  of  the  court  below,  to  enforce  the  collection 
of  judgments  therein  rendered  against  appellant's  assignor, 
in  favor  of  the  First  National  Bank  of  Martinsville  and 
other  parties  in  1872  and  1874,  amounting  in  the  aggregate 
to  over  $3,200,  which  remained  in  force;  that  such  sale  was 
so  made,  after  due  notice  to  the  appellees,  for  the  sum  of 
$5,005,  which  they  fully  paid  to  the  sheriff,  and  with  which 
money  the  sheriff  then  and  there  paid  and  satisfied  the  said 
Vol.  92.— 14 
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executions^  and  the  sheriff  then  and  there  delivered  the  said 
road^  with  its  appurtenances  and  all  its  rights  and  franchisee 
to  the  appellees^  and  they  then  and  there  entered  upon  and 
took  possession  of  the  same^  and  had  since  retained  such  pos- 
session ;  that  when  such  levy  and  sale  were  made  appellant's 
assignor  had  no  other  property  on  which  a  levy  could  be 
made ;  that  appellant  and  his  assignor,  and  the  officers,  di- 
rectors and  attorneys  of  his  assignor,  at  the  time  of  the  levy 
of  said  executions,  and  at  the  time  of  the  sale  and  delivery 
of  said  road  to  the  appellees,  stood  by  and  acquiesced  in  all 
that  was  done  in  relation  thereto,  bid  at  the  sale  in  competi- 
tion with  the  appellees,  and  caused  and  encouraged  appellees 
to  bid  and  pay  therefor  a  much  larger  sum,  to  wit,  $2,000, 
than  they,  except  for  the  acts  of  the  appellant  and  his  as- 
signor, and  its  officers,  directors  and  attorneys,  would  other- 
wise have  been  required  to  bid  and  pay,  as  appellant's  as- 
signor then  and  there,  during  all  the  time,  had  due  notice; 
that  after  the  sheriff  had  applied  such  money  in  satisfaction 
of  the  said  executions,  there  remained  in  the  hands  of  the 
sheriff  of  the  money  so  paid  by  appellees  the  sum  of  about 
$1,200,  which  the  appellant  and  his  assignor,  and  its  officers, 
directors  and  attorneys,  demanded  of  and  received  from  the 
sheriff,  claiming  that  such  money  belonged  to  them,  because 
it  was  a  part  of  the  price  paid  by  the  appellees  for  said  road, 
and  its  rights  and  franchises,  as  their  property,  which  said 
money  they  had  since  retained  and  converted  to  their  own  use. 
Wherefore  the  appellees  said  that  the  appellant  and  his  as- 
signor, and  all  concerned  with  them,  were  and  ought  to  be  de- 
clared estopped  to  set  up  any  claim  to  said  I'oad,  or  have  such 
action  against  them  as  stated  in  the  complaint;  and  for  the 
further  reason  that  the  appellees,  on  January  1st,  1881,  under 
a  statute  of  this  State  entitled  "An  act  authorizing  the  con- 
struction of  plank,  macadamized,  and  gravel  roads,"  approved 
May  12th,  1852,  and  acts  supplemental  thereto  and  amendatory 
thereof,  formed  and  organized  themselves  into  a  corporation, 
under  the  corporate  name  of  "The  Martinsville  and  White 
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River  Valley  Gravel  Road  Company,"  for  the  purpose  of 
owning  and  operating  the  said  road  as  a  toll  gravel  road,  and 
having  filed  its  articles  of  association  in  the  recorder's  office 
of  Morgan  county,  on  the  day  last  named,  the  new  corpora- 
tion appointed  proper  officers,  and  entered  upon  and  took 
possession  of  said  road,  and  had  since  owned  and  operated 
the  same  as  a  toll  gravel  road,  under  the  laws  of  this  State, 
with  all  the  rights,  franchises  and  powers  of  such  a  road ; 
and  the  appellees  denied  each  allegation  of  the  complaint,  not 
specifically  denied  or  avoided  in  this  answer.  Wherefore,  etc. 
It  is  earnestly  insisted  by  the  appellant's  counsel  that  the 
trial  court  erred  in  overruling  his  demurrer  to  the  foregoing 
answer.  We  are  clearly  of  opinion,  however,  that  the  facts 
stated  in  the  answer,  if  true,  and  the  demurrer  concedes  their 
truth,  constituted  a  complete  bar  to  the  cause  of  action  set 
forth  in  the  complaint,  whether  pleaded  by  the  appellant  or 
by  the  appellant's  assignor.  Conceding,  without  deciding, 
that  the  sheriff's  levy  upon  and  sale  of  the  gravel  road  of  ap- 
pellant's assignor,  together  with  its  property,  rights,  privi- 
leges and  franchises,  corporeal  and  incorporeal,  were  irregular 
and  unauthorized  by  law,  it  is  clear,  we  think,  that  the  appel- 
lant's assignor  and  the  appellant  are  alike  estopped  upon  the 
facts  averred  in  the  answer,  from  calling  in  question  or  con- 
troverting in  any  manner  the  legality  and  validity  of  such  levy 
and  sale.  There  can  be  no  doubt,  we  think,  that  the  gravel 
road  of  appellant's  assignor,  and  all  its  tangible  property, 
were  subject  to  levy  and  sale  by  the  sheriff  for  the  purpose 
of  satisfying  the  executions  mentioned  in  the  answer.  This 
point  is  not  questioned  by  the  appellant's  counsel,  as  we  un- 
derstand them ;  but  they  insist  very  earnestly  that  the  incor- 
poreal rights  and  franchises  of  appellant's  assignor,  under  the 
law,  were  not  subject  to  levy  and  sale  on  an  ordinary  execu- 
tion. The  argument  of  counsel  is,  in  substance,  as  follows : 
The  sheriff  levied  upon  and  sold  on  execution  both  the  tan- 
gible property  and  the  incorporeal  franchises  of  appellant's 
assignor,  as  an  entirety ;  the  incorporeal  franchises  were  not 
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subject  to  levy  and  sale  'on  execution  ;  and  that,  therefore,  the 
entire  levy  and  sale  by  the  sheriff  to  the  appellees  were  illegal 
and  void. 

In  Rorer  on  Judicial  Sales  (2d  ed.),  section  1333,  it  is  said 
to  be  "  well  settled  that  what  an  owner  may  sell  himself,  may 
be  sold  on  execution,  if  there  be  no  law  to  the  contrary/'  In 
section  3665,  R.  S.  1881,  in  force  since  February  28th,  1855, 
it  is  expressly  provided  that  a  gravel  road  company  may  vol- 
untarily sell  and  convey,  by  deed,  any  part  or  section  of  its 
road,  "  with  all  the  rights,  properties,  and  franchises  thereunto 
pertaining."  It  is  by  no  means  certain  that  the  entire  prop- 
erty, corporeal  and  incorporeal,  of  the  appellant's  assignor 
was  not  legally  levied  upon  and  sold  by  the  sheriff,  as  an  en- 
tirety, to  the  appellees.  However  this  may  have  been,  and 
we  do  not  find  it  necessary  to  decide  the  question  in  this  case, 
it  is  certain,  we  think,  that,  upon  the  facts  alleged  iu  the  an- 
swer, neither  the  appellant  nor  his  assignor  can  successfully 
complain  of  the  sheriff's  levy  upon  and  sale  of  the  property, 
or  any  part  thereof,  to  the  appellees.  By  their  acceptance  of 
a  part  of  the  proceeds  of  the  sheriff's  sale,  the  api)ellant  and 
his  assignor  ratified  and  affirmed  such  sale,  and  they  can  not 
be  heard  to  question  or  controvert  its  legality  or  validity. 
Ellis  V.  Diddy,  1  Ind.  561 ;  Jennings  v.  Kee,  5  Ind.  257 ;  State 
V.  Stanley,  14  Ind.  409 ;  Maple  v.  Kassart,  53  Pa.  St.  348.  In 
the  case  last  cited  it  is  well  said :  ''It  is  a  maxim  of  common 
honesty,  as  well  as  of  law,  that  a  party  can  not  have  the  price 
of  land  sold,  and  the  land  itself.  Accordingly,  it  has  been 
ruled  uniformly  that  if  one  receive  the  purchase-money  of 
land  sold  be  affirms  the  sale,  and  he  can  not  claim  against  it 
whether  it  was  void  or  only  voidable." 

The  demurrer  to  the  answer  was  correctly  overruled. 

3.  The  third  error  complained  of  is  the  sustaining  of  ap- 
pellees' demurrer  to  the  first  paragraph  of  appellant's  reply. 
The  substance  of  this  paragraph  of  the  reply  is  that  the  sher- 
iff did  not  offer  and  sell  separately  the  gravel  road,  the  two 
toll-bouses;  and  the  scrapers,  plows,  etc.,  levied  upon  as  the 
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property  of  the  appellant's  assignor ;  but  that  the  sheriff  of- 
fered and  sold  all  such  property,  as  an  entirety,  to  the  appel- 
lees for  the  sum  of  ?5,005 ;  and  that  the  money  received  by 
the  appellant  from  the  proceeds  of  such  sale,  if  any,  was  a 
part  of  the  said  sum  of  $5,005,  so  bid  in  gross  for  all  saiil 
property;  and  the  appellant  "denies  each  and  every  allega- 
tion in  defendant's  answer  set  out,  not  herein  specifically  de- 
nied." The  second  paragraph  of  reply  was  a  general  denial 
of  the  answer. 

It  is  certain,  we  think,  that  the  affirmative  facts,  stated  in 
the  first  paragraph  of  the  reply,  were  not  sufficient  to  consti- 
tute a  reply  to  the  answer.  If,  as  appellant  claims,  it  was  er- 
ror to  sustain  a  demurrer  to  the  first  paragraph  of  reply,  be- 
cause of  the  general  denial  contained  therein,  the  error  was 
certainly  harmless,  for  the  reason  that  the  second  paragraph 
of  the  reply,  which  remained  in  the  record,  was  also  a  general 
denial.  But  it  may  well  be  doubted  whether  the  first  para- 
graph of  reply  was  made  good,  on  the  demurrer  thereto,  by 
the  denial  contained  therein.     Pouder  v.  Tate,  76  Ind.  1. 

4.  The  causes  assigned  for  a  new  trial  in  appellant's  mo- 
tion were,  that  the  finding  of  the  court  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  We  think  the 
evidence  in  the  record  fiiirly  ^stains  the  averments  of  appel- 
lees' answer.  We  can  not,  therefore,  disturb  the  finding  of 
the  court  on  the  evidence. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  12,  1883.    Petition  for  a  rehearing  overruled  Dec.  14, 1883. 
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Nbglioence. — Complaint  for  JPsrsonal  Injury, — Town. — Street. — A  complaint 

against  a  town  to  recover  for  a  personal  injury,  in  consequence  of  falling 

.     into  an  excavation  in  a  street,  which  fails  to  show  that  the  town  was 
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chargeable  with  fault  at  the  time  of  the  injury,  or  that  the  injury  was 
caused  hj  the  wrongful  act  or  omission  of  the  town,  is  bad  on  demurrer- 

From  the  Wells  Circuit  Court. 

J.  S.  Daily  and  L.  Mock,  for  appellant. 
J,  T.  France  and  —  French^  for  appellee. 

Black,  C. — The  appellee  Matilda  J.  Mathews  brought  her 
action  against  the  appellant  and  one  Morgan.  The  complaint 
alleged  that  said  Morgan,  on  the  24th  day  of  October,  1881, 
was  engaged  in  the  erection  of  a  certain  brick  building  on 
lot  numbered  fifty-two  in  the  town  of  Blufifton,  as  known  and 
designated  on  the  recorded  plat  of  said  town  of  Bluffton,  in 
Wells  county,  Indiana,  and  fronting  on  East  Market  street, 
one  of  the  public  streets  and  thoroughfares  of  said  town ;  that 
said  Morgan  had  full  possession  of  said  lot  under  a  contract  for 
the  building  of  said  brick  building  for  Lent  Williamson  and 
George  A.  Williamson ;  that  in  the  erection  of  said  building  said 
Morgan  caused  an  excavation  to  be  made  for  a  cellar  under 
said  building,  of  the  full  size  of  said  lot  on  said  street,  and 
caused  two  certain  excavations  to  be  made  in  the  sidewalk 
adjoining  said  lot,  and  on  said  public  street  and  thoroughfare, 
and  of  the  depth  of  about  six  ket^  and  each  of  the  length  of 
ten  feet  running  parallel  with  said  cellar  and  sidewalk,  and 
of  the  width  of  six  feet,  extending  very  nearly  across  said 
sidewalk  from  said  cellar  and  opening  into  said  cellar;  that 
said  incorporated  town  of  Blufilon  and  said  Morgan  suffered 
and  permitted  said  two  excavations  in  said  sidewalk  to  be  made, 
and  negligently,wrongfully  and  unjustly  suffered  andpermitt^nl 
the  same  to  remain  open,  and  the  passage  of  said  sidewalk  to  be 
obstructed  and  rendered  dangerous  to  persons  passing  along 
said  sidewalk  along  said  lot,  for  a  long  and  unre^isonable  length 
of  time,  to  wit,  for  the  space  of  about  five  weeks ;  that  said  side- 
walk was  constantly  frequented  and  used  by  jM?rsons  passing  to 
and  fro  by  said  lot;  that  "the  said  defendant"  negligently, 
wrongfully  and  unjiistly  left  the  said  excavations  in  said  side- 
YifiXk  along  said  lot  uncovered  and  unprotected, -and  without 
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-any  barriers  or  guards  to  prevent  persons  passing  along  said 
sidewalk  and  lot  from  falling  into  said  excavations  in  said  side- 
walk; that  on  the  24th  of  October,  1881,  the  said  defendants 
negligently  left,  suffered  and  permitted  said  excavations  in  said 
sidewalk  along  said  lot  to  be  uncovered,and  without  any  guards 
or  barriers  or  lights,  to  prevent  persons  from  falling  into  said 
excavations  while  passing  along  said  sidewalk  and  lot  with 

<iae  caution;  "that  on  the  evening  of  the  —  day  of , 

1881,  plaintiff,  without  any  fault  or  negligence  on  her  part, 
and  while  with  due  caution  passing  along  said  sidewalk, 
was  precipitated  and  fell  into  said  excavation  in  said  side- 
walk, to  the  depth  of  said  excavation,  and  striking  the  bot- 
tom thereof  with  great  force  and  violence,  by  means  whereof 
she  was  greatly  injured,  and  was  sick  and  sore  for  a  long 
time,  and  suffered  greatly,  and  paid  out  large  sums  of  money, 
to  wit,  five  hundred  dollars,  for  medical  and  surgical  treat- 
ment, and  suffered  damages  in  the  sum  of  five  thousand  dol- 
lars.    Wherefore,"  etc. 

The  appellant  answered  in  two  paragraphs,  the  first  being 
a  general  denial ;  the  second  setting  forth  matter  of  special 
defence*  The  appellee  demurred  to  the  second  paragraph. 
The  demurrer  was  sustained,  and  the  appellant  excepted  to 
this  ruling. 

The  appellee  dismissed  the  action  as  to  the  defendant  Mor- 
gan, and  the  cause  was  then  tried  by  jury.  The  verdict  was 
for  the  appellee,  her  damages  being  assessed  at  $700.  A  mo- 
tion for  a  new  trial,  made  by  the  appellant,  having  been  pver- 
ruled,  judgment  was  rendered  on  the  verdict. 

The  appellant  has  assigned  as  errors:  First.  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  Second.  That  the  court  erred  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  answer;  and,  Third.  That 
it  erred  in  overruling  the  motion  for  a  new  trial. 

It  is  not  needed  that  we  should  determine  whether  the 
complaint  should  be  regarded  as  sufficient,  if  the  question  as 
to  its  sufficiency  were  first  raised  after  verdict.     Under  the 
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second  specification  in  the  assignment  of  errors  the  judgment 
must  be  reversed,  if  the  complaint  was  not  good  on  demur- 
rer for  want  of  sufBcient  facts.  Baity  v.  Fouty  54  Ind.  482  ; 
Fox  V.  Wrayy  56  Ind.  423;  Eve  v.  Laaiay  91  Ind.  457. 

To  render  the  appellant  liable  it  was  necessary  to  show,  in 
the  complaint,  by  the  averment  of  issuable  facts,  a  wrong  on 
the  part  of  the  appellant  and  damage  to  the  appellee,  and 
that  the  wrong  was  the  proximate  cause  of  the  damage.  The 
complaint  did  not  show  that  when  the  appellee  was  injured 
the  appellant  was  chargeable  with  fault,  or  that  her  injury 
,  was  caused  by  the  appellant^s  wrongful  act  or  omission. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion^ 
that  the  judgment  be  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  with  instructions  to  sustain  to  the  com- 
plaint the  demurrer  to  the  second  paragraph  of  the  answer.. 

Filed  Dec.  19,  1883. 


No.  10,056. 

Nash  v.  Cars  et  al. 

Judgment. — Setting  Aside  Default. — Mortgage. — Evidence, — Supreme  Court — 
Practice. — An  application  by  complaint  to  set  aside  a  default,  made  within 
less  than  two  years  after  the  rendition  of  the  judgment  foreclosing  a  mort- 
gage, not  made  by  the  party,  showed  that  the  applicant,  who  was  a  Ger^ 
man  woman,  ignorant  of  our  language,  had  no  knowledge  that  any  sum- 
mons had  been  served  on  her ,  that  she  would  not  have  understood  it  if 
service  had  been  made;  that  her  first  knowledge  of  the  matter  was  ac- 
quired after  the  sale  of  the  land  to  the  plaintiff  in  the  judgment ;  that 
she  had  a  good  defence,  in  that  she  had  a  life-estate  in  the  land,  and  had 
been,  long  prior  to  the  mortgage,  in  possession  under  a  lease  for  life,  duly 
recorded  in  the  recorder's  office  of  the  county. 

Held,  that  the  facts  stated,  if  true,  justified  the  application,  showing  a  good 
defence  and  a  sufiicient  excuse  for  the  default. 

Heldy  also,  that  under  section  396,  R.  S.  1881,  the  application  was  in  time. 

Heldy  also,  that  where  the  evidence  upon  which  the  application  was  heard 
was  by  afiidorvit,  the  Supreme  Court  would  not  weigh  the  evidence. 

Prom  the  Tippecanoe  Circuit  Court. 
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/.  R.  Ooffroth  and  71  A,  Stuart,  for  appellant. 
A.  ParaonSy  E,  A.  Greenlee,  G.  0.  Behm  and  A.  0.  Behm, 
for  appellees. 

Franklin,  C. — Appellee  Theresa  Cars  filed  a  complaint 
and  entered  a  motion  to  set  aside  a  default  and  decree  of  fore- 
closure of  a  mortgage,  as  to  her. 

A  demurrer  was  overruled  to  the  complaint  and  motion,  a 
denial  filed,and  on  proof  the  default  and  decree  were  set  aside. 

An  answer  was  filed  to  the  original  complaint  for  foreclo- 
sure, to  the  second  paragraph  of  which  (the  first  being  a  de- 
nial) a  demurrer  was  overruled,  and  for  the  want  of  a  reply 
judgment  was  rendered  for  said  appellee. 

The  following  errors  have  been  assigned : 

1st.  The  overruling  of  the  demurrer  to  the  complaint  and 
motion  to  set  aside  the  default  and  judgment. 

2d.  The  setting  aside  of  the  default  and  judgment  as  to  the 
said  Theresa. 

3d.  Overruling  the  demurrer  to  the  2d  paragraph  of  The- 
resa^s  answer  to  the  original  complaint. 

In  proceedings  to  set  aside  a  default,  whether  by  motion 
at  the  same  term  or  subsequent  complaint  filed,  no  pleadings 
on  the  part  of  the  opposite  party  are  contemplated  or  are  nec- 
essary. Brumbaugh  v.  Stockman,  83  Ind.  583 ;  Nord  v.  Marty, 
56  Ind.  531 ;  Lake  v.  J(mes,  49  Ind.  297 ;  Buck  v.  Havens, 
40  Ind.  221. 

But  where  a  demurrer  is  filed  to  the  complaint,  it  presents 
the  question  as  to  the  sufficiency  of  the  facts  stated.  Nord 
v.  Marty,  supra. 

If  the  demurrer  is  overruled,  the  defendant  may  be  heard, 
upon  affidavits  or  oral  evidence,  to  controvert  the  alleged  ex- 
cuse for  suffering  the  default  to  go.  Lawler  v.  Conchy  80  Ind, 
369,  and  the  authorities  therein  cited. 

The  complaint,  in  order  to  be  good,  must  show  that  the 
judgment  was  taken  against  the  complaining  party,  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect,  and 
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that  he  has  a  meritorious  defence ;  and  the  facts  constituting 
the  same  should  be  clearly  set  forth.     Nord  v.  Maiiy,  supra. 

The  sufficiency  of  the  complaint  being  thus  presented,  it 
is  necessary  to  state  a  part  of  it  and  the  substance  of  the 
remainder. 

The  complaint  was  filed  on  the  10th  day  of  November, 
1880,  and  alleges  that  at  the  May  term  of  said  court,  1879, 
the  defendant  Job  M.  Nash  filed  a  complaint  in  said  court 
against  Adolph  Cars  and  others,  including  4hts  plaintiff, 
claiming  that  said  Adolph  Cars  was  indebted  to  him  in  the 
sum  of  $889,  which  was  evidenced  by  a  certain  promissory 
note,  and  secured  by  a  mortgage  upon  the  real  estate  in  con- 
troversy, executed  by  said  Adolph  Cars  to  said  Nash  on  the 
27th  day  of  July,  1875;  that  at  said  term  judgment  was  ren- 
dered by  default  against  Adolph  Cars  for  the  amount  of  the 
note,  and  a  foreclosure  of  the  mortgage  against  all  the  de- 
fendants.    The  complaint  then  avers : 

"  That  she  is  a  German  woman  unable  to  speak  or  under- 
stand the  English  language;  that  she  had  no  knowledge 
whatever  of  said  cause  of  complaint  having  been  filed  against 
her  until  after  the  judgment  had  been  taken  and  the  sale  of 
the  property  had;  that  she  does  not  believe  that  said  sum- 
mons was  ever  read  to  her,  and  that,  if  it  was,  she  has  no 
recollection  thereof,  and  that,  if  it  was  read  to  her,  she  did 
not  know  the  contents  or  meaning  thereof,  and  the  same  was 
not  explained  to  her  by  any  one,  and  that  she  had  no  knowl- 
edge, either  directly  or  indirectly,  of  said  suit  until  after  the 
sale  had  been  had;  that  she  did  not  know  that  there  was  a 
judgment  against  her  until  informed  thereof  by  Isaac  Par- 
sons, Esq.,  and  that  by  the  said  decree  she  was  found  to  have 
no  interest  whatever  in  the  real  estate  described  in  said  mort- 
gage, and  subsequently  sold ;  that  said  Job  M.  Nash  caused 
said  real  estate  to  be  sold  on  the  12th  day  of  July,  1879,  at 
sheriff  ^s  sale,  by  virtue  of  an  order  of  sale  issued  on  said 
decree,  and  at  said  sale  became  and  was  the  purchaser  of  said 
real  estate,  and  now  claims  the  title  thereto.     And  the  plain- 
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tiff  alleges  that  she  has  a  good  defence  to  said  action; 
that  long  prior  to  the  making  of  said  mortgage^  to  wit,  on 
the  7th  day  of  July,  1873^  she  obtained  from  Adolph  Cars, 
the  then  owner  of  said  real  estate,  a  life  lease  on  said  real  es- 
tate, which  lease  was  duly  acknowledged  as  required  by  law, 
and  recorded  on  August  20th,  1873,  in  the  recorder's  oflSce 
of  Tippecanoe  county,  Indiana,  where  said  real  estate  is  sit- 
uated ;  that  said  lease  was  in  full  force  at  the  time  of  the 
making  of  said  mortgage  to  said  Nash,  at  the  time  of  the  sale, 
and  is  still  in  force ;  and  that  she  is  in  possession  of  said 
lease,  and  has  been  ever  since  the  making  thereof.  And  the 
plaintiff  alleges  that  said  Job  M.  Nash,  at  the  time  lie  insti- 
tuted said  suil^at  the  time  he  took  said  default  and  said  judg- 
ment and  decree  of  foreclosure,  and  at  the  time  he  became 
the  purchaser  of  said  real  estate  at  sheriff's  sale,  well  knew 
that  the  plaintiff  had  said»  life  lease  on  said  real  estate,  and  a 
substantial  interest  therein.  And  the  plaintiff  alleges  that 
if  said  judgment  is  set  aside  and  opened,  and  she  is  permit- 
ted to  file  an  answer  herein  setting  up  her  said  claim  on  said 
real  estate,  she  can  and  will  establish  the  facts  hereinbefore 
set  forth,"  etc. 

The  objections  made  to  this  complaint  are,  that  it  does 
not  set  out  a  copy  of  the  notes  and  mortgage  upon  which  tlie 
decree  of  foreclosure  was  rendered ;  that  it  does  not  give  a 
copy  of  the  lease  upon  which  the  claim  is  based ;  that  it  docs 
not  sufficiently  negative  notice  of  the  pendency  of  the  origi- 
nal suit;  that  it  does  not  sufficiently  set  forth  a  meritorious 
de&Dce  to  the  cause  of  action,  and  that  the  complaint  was  not 
filed  in  a  reasonable  time. 

In  a  complaint  to  set  aside  a  default  it  is  not  necessary  to 
give  copies  of  the  exhibits  in  the  original  cora^plaint,  nor,  in 
this  case,  was  it  necessary  to  give  a  copy  of  the  lease;  the 
plaintiff  claimed  to  be  owner  of  a  life-estate  in  the  land  ;  the 
lease  was  evidence  of  the  claim  and  not  the  foundation  of  it; 
it  was  no  necessary  part  of  the  pleading. 

We  think  the  complaint  shows  a  sufficient  excuse  for  not 
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appearing  and  defending  the  original  action,  and  states  with 
sufficient  particularity  the  facts  constituting  her  defence  to  the 
action  in  so  far  as  she  was  affected  thereby.  As  to  the  com- 
plaint not  being  filed  in  a  reasonable  time,  the  statute  gives 
two  years  within  which  to  file  it,  and  that  time  must  be  held 
a  reasonable  time.  Zerger  v.  Flattery,  83  Ind.  399.  There 
was  no  error  in  overruling  the  demurrer  to  the  complaint. 

As  to  the  specification  of  error,  that  the  court  erred  in  set- 
ting aside  the  default  and  decree  of  foreclosure,  so  fer  as  it 
affected  appellee,  it  is  too  general  to  present  any  definite  ques- 
tion for  consideration.  Under  it  appellant  attempts  to  pre- 
sent the  question  as  to  the  sufficiency  of  the  evidence,  and 
insists  that  the  preponderance  of  the  evidence  is  in  fevor  of 
appellant,  and  as  the  evidence  is  all  documentary  this  court 
can  weigh  it  as  well  as  the  court  below,  and  decide  the  case 
upon  the  preponderance  of  the  evidence. 

The  evidence  consisted  of  the  sworn  complaint  of  the  plain- 
tiff, counter  affidavits  on  the  part  of  the  defendant,  and  an  af- 
fidavit in  reply  on  the  part  of  the  plaintiff;  these  affidavits 
partake  of  the  nature  of  depositions  and  parbl  testimony  of 
resident  witnesses,  and  not  of  the  nature  of  documentarv  evi- 
dence;  therefore  the  rule  applied  to  parol  testimony  must  be 
applied  to  them.  This  rule  has  frequently  been  applied  by 
this  court  to  affidavits  in  support  of  motions  for  new  trials. 
See  the  case  of  Garter  v.  Ford  Plate  Glass  Co.,  85  Ind.  180. 

It  is  admitted  that  there  was  evidence  tending  to  support 
the  finding  and  judgment  of  the  court,  and  in  such  case  this 
c€)urt  will  not  weigh  the  evidence.  There  is  no  available  er- 
ror in  this  specification. 

The  third  error  assigned  is  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  appellee's  answer  to  the  original 
complaint. 

This  answer  sets  up  the  life  lease  as  her  defence  to  the  action, 
and  makes  the  original  lease  a  part  of  the  answer.  The  lease 
is  dated  July  7th,  1873,  and  the  answer  avers  that  it  was  duly 
recorded  on  the  20th  day  of  August,  1873;  and  further  al- 
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leges  that"  immediately^  on  the  27th  tlay  of  July,  1873,  she 
took  possession  of  said  premises,  has  ever  since  been  and  yet 
is  in  full  possession  thereof,  under  and  by  virtue  of  said  lease; 
and  that  said  lease  ever  since  has  been,  and  yet  remains,  in 
full  force  and  effect."     Wherefore,  etc. 

The  objection  to  this  answer  is  that  it  does  not  show  that 
the  lease  was  acknowledged.  The  language  of  the  answer  is 
the  lease  "  was  duly  recorded,"  but  says  nothing  about  whether 
it  was  acknowledged  or  not.  The  copy  furnished  with  the 
answer  stops  with  its  execution. 

The  acknowledgment  constitutes  no  part  of  the  lease  or  its 
execution,  the  statute  only  requires  it  to  be  acknowledged  in 
order  to  entitle  it  to  be  recorded.  But  it  is  insisted  that  if  it 
was  not  acknowledged  it  could  not  be  legally  recorded,  and 
the  placing  of  such  an  instrument  on  record  is  no  notice  to 
subsequent  good-faith  purchasers. 

The  duly  recording  of  an  fnstrunient  implies  that  it  was  in 
the  proper  condition  to  be  recorde<l,  and  where  nothing  to  the 
contrary  is  shown,  the  presumption  would  be  that  it  was  ac- 
knowledged, or  properly  proved  under  the  statute.  But  if 
this  were  not  so,  and  there  is  no  legal  record  to  operate  as 
notice,  still  the  answer  shows  that  the  appellee  was  in  the  full 
possession  of  the  premises,  under  the  lease,  and  that  was  suf- 
ficient to  put  appellant  upon  inquiry  as  to  the  rights  under 
which  appellee  held  possession.  We  think  the  answer  was 
sniBcient,  and  theire  was  no  error  in  overruling  the  demurrer 
to  it.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  Sept.  28, 1883.    Petition  lor  a  rehearing  overruled  Dec.  19, 1888. 
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Taxes. — Personal  Propa^iy. — Sititi. — Domicile, — The  situs  of  personal  prop- 
erty for  the  purposes  of  taxation  does  not  follow  the  domicile  of  the 
owner. 

Same.— 2btm. — InjuTuUioru—^BesideTice. — Where  a  person  resides  in  a  town 
in  this  State,  and  his  personal  property  belongs  elsewhere,  such  town  has 
no  authority  to  assess  taxes  upon  such  property,  and  the  collection  of 
the  same  will  be  enjoined. 

From  the  Clark  Circuit  Court. 

/.  K.  Marshy  for  appellants. 

/.  G.  Howardy  J.  F.  Reed  and  ^—  Stannardy  for  appellees. 

Best,  C.-^-Tbis  action  was  brought  to  enjoin  William  Ev- 
ersole,  marshal  of  the  town  of  Port  Fulton,  and  said  town 
from  selling  certain  personal  property  belonging  to  the  ap- 
pellees, for  taxes  assessed  upon  it  by  said  town. 

A  demurrer  for  the  want  of  facts  was  overruled  to  the  com- 
plaint, and  the  appellants  declining  to  answer,  final  judgment 
was  rendered  against  them.  This  ruling  is  assigned  as  error^ 
and  presents  the  only  question  in  the  record. 

The  assessment  in  question  was  made  in  1880,  and  the  ap- 
pellant contends  that  it  is  controlled  by  the  act  of  December 
21st,  1872.  The  last  clause  of  the  24th  section  of  that  act 
provides  that  "All  persons,  companies  and  corporations  in 
tiie  State  owning  steamboats,  sailing  vessels,  wharf  boats, 
barges  and  other  water-craft,  shall  be  required  to  list  the 
same  for  assessment  and  taxation  in  the  county,  township, 
city  or  town  in  which  the  same  may  belong  or  be  enrolled, 
registered  or  licensed,  or  kept  when  not  enrolled,  registered 
or  licensed." 

A  portion  of  the  property  assessed  consisted  of  two  steam 
harbor  boats  plying  in  the  waters  of  the  Ohio  river,  and  as 
it  was  not  averred  that  these  were  not  "  enrolled,  registered 
or  licensed  *'  in  the  town  of  Port  Fulton,  where  the  appellees 
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resided  during  the  year  the  assessment  was  made,  it  is  insisted 
that  the  complaint  was  insufficient. 

That  portion  of  the  complaint  upon  which  this  question 
turns  is  in  these  words :  "  The  said  plaintiffs  further  say  that 
they  are,  and  for  more  than  five  years  last  before  the  com- 
mencement of  this  suit  they  have  been,  partners  in  business 
under  the  firm  name  of  "  Cook  &  Hoffman,"  and  engaged  in 
running  boats  and  attending  to  coal  Heets  on  the  Ohio  river, 
and  as  such  firm  own,  and  have  ever  since  the  existence 
thereof  owned,  partnership  property,  consisting  of  boats,  ma- 
chinery, ropes,  etc.,  to  wit,  one  snanty  boat  on  the  Ohio  river 
permanently  situated  at  Cook  &  Hoffman's  coal  harbor  at  In- 
diana shore  of  said  river,  about  two  miles  east  of  said  town 
of  Port  Fulton;  one  steam  pump,  situated  at  said  point;  two 
steam  harbor  boats,  known  as  tug  boats,  and  plying  on  the 
waters  of  said  river  from  said  harbor  to  Louisville,  Kentucky, 
and  Jeffersonville,  Indiana,  and  used  in  steering  coal  barges 
from  said  harbor  to  said  points  and  to  the  city  of  New  Al- 
bany, Indiana;  also  the  necessary  lines, lashing  and  ropes  for 
holding  said  coal  fleets,  shanty  boat  and  other  boats,  and  car- 
rying on  said'business — all  of  which  said  partnership  property 
is  of  a  tangible  character,  and  is  and  has  been  during  the  en- 
tire existence  of  said  firm,  and  the  ownership  of  said  property, 
located  and  situated  outside  of  the  corporate  limits  of  said 
town,  and  the  proper  use  and  management  of  said  property, 
in  carrying  on  said  partnership  aflairs,  requires  the  same  to 
be  so  located  and  situated." 

The  appellants  do  not  claim,  as  we  understand  them,  that 
this  property  is  taxable  in  the  town  of  Port  Fulton  because 
the  appellees  reside  there,  but  they  claim  that  these  boats  do 
not  appear  to  belong  elsewhere,  and  as  they  may  have  been 
"  enrolled,  registered  or  licensed  "  there,  these  things  must  be 
negatived  in  order  to  show  that  the  town  had  no  authority 
to  make  the  assessment.  Upon  the  assumption  made,  the  point 
seems  well  taken,  but  we  think  it  does  ajipear  that  the  prop- 
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erty  belonged  elsewbere.  It  appears  that  these  boats  were 
partnership  property,  used  in  connection  with  the  appellees' 
other  property,  at  their  harbor,  for  the  purpose  of  transport- 
ing coal  barges  from  such  harbor  to  the  several  designated 
points,  and  thus  it  appears  that  they  belonged  at  said  harbor 
which  is  alleged  to  be  outside  of  the  corporate  limits  of  said 
town.  This  was  sufficient  to  show  that  these  boats  belonged 
elsewhere  within  the  meaning  of  this  section  of  the  statute, 
and  when  this  fiict  is  shown  it  is  not  necessary  to  aver  that 
they  were  not  "  enrolled,  registered  or  licensed "  in  said 
town.  The  averment  that  fliis  property  belonged  elsewhere 
shows  that  the  town  had  no  authority  to  make  the  assessment, 
as  the  statute  requires  such  property  to  be  assessed  in  the 
county,  township,  city  or  town  where  it  belongs. 

The  fact  that  the  owners  resided  in  the  town  did  not  au- 
thorize the  town  to  make  the  assessment,  as  the  aitua  of  per- 
sonal property  for  the  purpose  of  taxation  does  not  follow 
the  domicile  of  the  owner.  City  of  New  Albany  v.  Meekin, 
3  Ind.  481. 

In  addition  to  the  above  the  complaint  averred  that  the  ap- 
pellees had  fully  paid  all  taxes  assessed  by  the  town  upon 
their  other  real  and  personal  property,  and  as  this  property 
was  not  "  taxable  property  '*  of  the  town,  and  as  the  appel- 
lants were  threatening  to  sell  it  for  sucH  assessment^  the  com- 
plaint to  enjoin  them  was  sufficient,  and  the  demurrer  prop- 
erly overruled. 

The  judgment  should,  therefore,  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellants'  costs. 

Filed  Dec.  13, 1883. 
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Pleabino. — Bariial  Answer, — Demwrrer, — Where  a  paragraph  of  answer  is  le^^^i 

addressed  and  limited  to  a  part  only  of  the  complaint,  and  to  that  portion  1^   fi^Sl 

constitutes  a  good  defence,  there  is  no  error  in  oTerruling  a  demurrer  to 
such  partial  answer. 

Practice. —  Evidence, —  Admimon  of  Beeord, —  Township  Trustee.— ^  Want  of 
Jwrisdidion. — Where  a  record  of  the  township  trustees  is  offered  in  evi- 
dence, and  the  trustees'  want  of  jurisdiction  of  the  suhject-matter  is 
apparent,  there  is  no  error  in  the  exclusion  of  such  record. 

Obstbuction  of  Highway.  -Action  for  Dnimiges. — Sufficiency  of  Evidence. — 
To  maintain  a  civil  action  for  the  recovery  of  damages,  by  reason  of  the 
obstruction  of  a  public  highway,  the  plaintiff  must  show  by  a  prepon- 
derance of  the  evidence  the  existence  of  the  public  highway,  its  obstruc- 
tion by  the  defendant,  and  that  by  reason  of  the  obstruction  he  has  sus- 
tained damages,  different  in  kind  and  degree  from  those  sustained  by 
the  public  generally. 

From  the  Wayne  Circuit  Court. 

/.  B.  Morris,  for  appellant. 
T.  J.  Study,  for  appellees. 

HoWK,  C.  J. — In  this  action  the  appellant  sued  to  recover 
damages  for  the  alleged  obstruction  by  the  appellees  of  a  cer- 
tain public  highway  in  Wayne  county,  described  in  the  com- 
plaint. Answers  and  replies  were  filed,  and  the  cause  being 
at  issue  was  tried  by  the  court,  and  a  finding  was  made  for 
the  appellees,  the  defendants  below.  Appellant's  motion  for 
a  new  trial  having  been  overruled,  the  court  adjudged  that 
he  take  nothing  by  his  suit,  and  that  appellees  recover  of  him 
their  costs  i&  this  action  expended. 

In  this  court  appellant  has  assigned  as  errors  the  follow- 
ing decisions  of  the  court  below : 

1.  In  overruling  his  demurrer  to  the  third  paragraph  of 
appellees'  answer ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

In  the  third   paragraph  of  their  answer,  which  was  ad- 
dressed "to  that  portion  of  the  alleged  public  highway  which 
Vol.  92.— 15 


226  SUPREME  COURT  OF  INDIANA, 

Matlock  V.  Hawkins  et  ai. 

the  plaintiff  claims  to  exist  and  run  over^  along  and  upon 
the  section  lin^l^  dividing  the  land  of  the  defendant  Thomas 
L6okley  from  the  lands  of  the  other  defendants  to  this  ac- 
tion/* the  appellees  averred  that  such  portion  of  the  alleged 
public  highway  was  vacated  by  the  order  and  judgment  of 
the  board  of  commissioners  of  Wayne  county,  at  its  Septem- 
.  ber  term,  1866,  on  a  proper  petition  presented  to 'and  filed 
before  such  county  board.     Wherefore,  et<;. 

This  suit  was  commenced  by  the  appellant  on  the  14th  day 
of  December,  1881.  He  did  not  allege  in  his  complaint  that 
the  public  highway  therein  described  was  located  and  estab- 
lished in  accordance  with  the  statute  providing  for  the  open- 
ing of  public  highways.  But  the  appellant  averred  that 
"prior  to  the  year  1866,  there  was  a  public  highway,  thirty 
ieet  wide,  running  south  *****  on  the  section  line 
dividing  sections  26  and  27,  *****  *  and  on  the 
line  dividing  the  land  of  Thomas  Lockley  from  the  lands 
belonging  to  the  other  defendants."  It  will  be  seen  that,  in 
the  third  paragraph  of  their  answer,  the  appellees  do  not 
deny,  but  impliedly  admit  that  "prior  to  the  year  1866  there 
was  a  public  highway,"  as  alleged  by  the  appellant ;  and  they 
avoid  the  effect  of  this  implied  admission  by  the  averment 
that  the  portion  of  the  public  highway  which  ran  along  and 
on  the  section  line,  dividing  the  land  of  the  defendant  Thomas 
Lockley  from  the  lands  of  the  other  defendants,  was  vacated 
by  the  order  and  judgment  of  the  board  of  commissioners 
of  Wayne  county,  at  its  September  term,  1866.  Appellant's 
counsel  claims  that  the  third  paragraph  of  answer  was  bad, 
on  the  demurrer  thereto,  because,  he  says,  it  is  fifteen  years 
since  the  alleged  vacation,  during  which  'time  the  public,  by 
user  and  work,  might  have  acquired  a  public  highway  over 
the  vacated  portion  of  the  old  highway.  It  is  a  suflicient  an- 
swer to  this  argument  to  say  that  the  third  paragraph  was  ad- 
dressed to  a  single  averment  of  the  complaint,  and  that  it  is 
a  good  defence  to  that  portion  of  the  complaint.     The  court 
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did  not  err,  therefore,  in  overruling  the  demurrer  to  the  third 
paragraph  of  answer.  * 

The  first  cause  for  a  new  trial  assigned  by  the  appellant,  in 
his  motion  therefor,  was  error  of  the  court  in  excluding  the 
record  of  the  trustees  of  Wayne  township,  in  Wayne  county, 
when  offered  by  him  as  evidence  for  the  purpose  of  showing 
that,  by  the  order  of  such  township  trustees,  the  road  de- 
scribed in  his  complaint  was  entered  and  recorded  as  a  public 
highway,  on  the  3d  day  of  August,  1857.  In  the  highway 
act  of  June  17th,  1852,  sections  27  to  38  inclusive  were  de- 
voted exclusively  to  the  opening,  vacation  and  change  of  high- 
ways, affecting  but  one  township,  and  jurisdiction  of  such 
highways  was  thereby  conferred  upon  the  trustees  of  the  town- 
ship. 1  R.  S.  1852,  pp.  313,  314.  Section  27  required  the 
petition  of  twelve  freeholders  of  the  township,  before  the 
trustees  of  the  township  would  be  authorized  to  act  in  the 
premises.  It  is  manifest  that  the  petition  of  a  less  number 
of  freeholders  than  twelve  would  not  confer  jurisdiction  of 
the  highway  on  the  township  trustees.  Case  v.  JohnsoUy  91 
Ind.  477. 

Sections  39  to  48  inclusive,  of  the  same  act,  contained  "  gen- 
eral provisions  concerning  highways ;  "  and,  prior  to  March 
5th,  1867,  section  45  simply  provided  that  "All  public  high- 
ways which  have  been  or  may  hereafter  be  used  as  such,  for 
twenty  years  or  more,  shall  be  deemed  public  highways.'^ 

The  record  of  the  township  trustees,  offered  in  evidence  by 
appellant  and  excluded  by  the  court,  would  have  tended  to 
show  that  on  August  3d,  1857,  a  petition  signed  by  the  names 
of  two  persons  was  presented  to  the  trustees  of  Wayne  town- 
ship for  a  public  road,  "  on  the  ground  that  it  has  been  used 
as  a  public  highway  for  twenty  years  or  more;^'  and  that 
"  thereupon  the  board  declared  the  road  a  public  highway, 
thirty  feet  wide,  and  directed  the  clerk  to  notify  the  supervisor 
of  the  same.^' 

The  court  did  not  err  in  excluding  this  offered  evidence ; 
because,  as  is  apparent,  the  trustees  of  Wayne  township  never 
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acquired  any  jurisdiction,  and  the  statute  did  not  confer  jur- 
isdiction on  such  trustees  of  the  subject-matter  of  their  de- 
claratory order.  On  the  5th  day  of  March,  1867,  section  45, 
above  quoted,  was  so  amended  as  that  thereafter  the  board  of 
county  commissioners  were  empowered  to  cause  such  of  the 
roads  as  liad  been  used  for  twenty  years,  but  not  recorded,  to 
be  ascertained,  described  and  entered  of  record.  1  R,  S.  1876, 
p.  534.  But  this  power  was  never,  at  any  time,  conferred 
upon  the  township  trustee  or  trustees,  by  any  statute  of  this 
State.  ' 

The  only  other  question  discussed  by  the  appellant^s  coun- 
sel in  his  brief  of  this  cause  is  the  suflSciency  of  the  evidence 
to  sustain  the  finding  of  the  trial  court.  The  appellant  had 
the  burden  of  the  issues  joined  on  his  complaint.  To  entitle 
him  to  a  recovery  it  devolved  on  him  to  show  by  a  fair  pre- 
ponderance  of  the  evidence,  (l)that  there  was  such  a  public 
highway  as  he  described  in  his  complaint;  (2)  that  such  pub- 
lic highway  was  obstructed  by  the  appellees,  as  alleged ;  and 
(3)  that  he  had  sustained  damages,  different  in  degree  and  dif- 
ferent in  kind  from  those  sustained  by  the  public  generally, 
by  reason  of  such  obstruction.  Mc Cowan  v.  MTtitesides,  31 
Ind.  235 ;  Bidinger  v.  Bishop^  76  Ind.  244.  looking  at  the 
evidence  bearing  upon  each  of  the  three  points  mentioned,  in  the 
most  favorable  light  for  the  appellant,  it  must  be  conceded 
that  the  evidence  is,  at  least,  conflicting.  In  such  a  case,  the 
finding  of  the  trial  court  will  not  be  disturbed  by  this  court 
on  the  mere  weight  of  the  evidence.  Hayden  v.  Cretcher,  75 
Ind.  108;  Comeliuav.  Coxighlin,  86  Ind.  461;  McCloskey  \\ 
IndianapoliSy  etc..  Union,  87  Ind.  20. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

FUed  Dec.  12, 1883. 
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OMEW   COUKTY. 

Counts'  Commissioners. — Claims, — Pleadings, — In  filing  claims  for  allow- 
ance before  a  county  board,  the  formalities  of  a  complaint  in  other 
courts  are  unnecessary,  but  it  is  enough  to  state  the  claim  in  the  form  of 
an  account. 

8am£. — Eefunding  Tares.— The  statute,  B.  S.  1881,  section  5813,  makes  it 
the  duty  of  the  county  board  to  refund  to  taxpayers  county  taxes  wrong- 
fully assessed,  and  to  certify  State  taxes  so  assessed  and  collected  to  the 
Auditor  of  State. 

Same. —  Wr<mgful  Assessment  of  Tbxes. — Presumption, — State  taxes  wrong- 
fully collected  by  reason  of  the  illegal  increase  of  valuations  made  by 
the  State  Board  of  Equalization  in  1869  will  be  presumed  to  have  been 
refunded  to  the  counties  as  required  by  the  act  of  March  8th,  1873,  and 
in  such  cases  it  is  the  duty  of  the  county  to  refund  to  the  taxpayers. 

Statute  of  Limitations. — Demurrer. — A  statute  of  limitations  contain- 
ing exceptions  is  not  available  on  demurrer  to  a  complaint,  unless  the 
complaint  shows  a  case  not  within  any  of  the  exceptions. 

From  the  Bartholomew  Circuit  Court. 

D.  L.  Wilsony  H.  8.  Downey y  A.  Major,  M.  Hacker  and  W. 
T.'Stricklandy  for  appellant. 
iV.  iJ.  KeyeSy  for  appellee. 

BliACK^  C. — The  appellant  presented  a  petition,  or  com- 
plaint, to  the  board  of  commissioners  of  Bartholomew  county, 
at  the  December  term,  1881,  of  said  board.  The  complaint 
contained  three  paragraphs,  to  each  of  which  a  demurrer  filed 
by  the  appellee  by  attorney,  for  want  of  sufficient  facts,  was 
sustained  by  the  board ;  and  thereupon  the  board  dismissed 
the  petition.  The  appellant  appealed  to  the  circuit  court, 
where  a  demurrer  for  want  of  sufficient  facts  was  sustained 
to  each  paragraph  of  the  complaint. 

In  the  first  paragraph  it  was  alleged  that  during  the  year 
1869,  the  appellant  was  the  owner  of  certain  taxable  real  es- 
tate in  said  county ;  that  said  real  estate  was  appraised  for 
taxation  during  said  year  by  the  real  estate  appraiser,  at  the 
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sum  of  $9,500;  that  the  pretended  State  Board  of  Equaliza- 
tion, which  met  to  equalize  the  appraisements  of  real  estate 
in  said  county  and  other  counties  of  the  State,  illegally  and 
without  authority  ordered  that  ten  per  cent,  be  added  to  the 
Valuation  of  said  real  estate  of  the  appellant  as  made  by  said 
appraiser;  that  said  addition  was  so  made  by  the  auditor  of 
said  county,  and  said  increased  valuation  was  illegally  and 
wrongfully  placed  on.  the  tax  duplicate  for  the  years  1869  and 
1870,  and  the  appellant  was  compelled  to  pay  and  did  pay, 
on  account  of  said  illegal  and  wrongful  addition  for  State  and 
county  taxes  for  said  years,  the  sum  of  $15.29 ;  that  said  pre- 
tended State  Board  of  Equalization  was  not  a  legal  board  of 
equalization  for  State  purposes,  and  was  not  composed  of  del- 
egates chosen  by  legal  district  boards  of  equalizatiop,  in  this, 
to  wit,  that  neither  of  the  district  boards  of  equalization  was 
composed  of  the  auditors  of  the  several  counties  of  the  dis- 
trict as  prescribed  by  law ;  that  the  auditors  of  the  counties 
composing  the  third  congressional  district  did  not  meet  at 
the  county  seat  of  Jennings  county,  as  required  by  law,  to 
choose  a  delegate  to  said  State  Board ;  that  if  there  were  any 
legal  delegates  or  members  of  said  State  Board  present  at  said 
meeting,  such  legal  members  did  not  compose  a  majority  of 
the  number  of  delegates  required  by  law ;  that  said  sum  was 
justly  due  the  appellant,  and  that  on  the day  of  Septem- 
ber, 1881,  he  had  demanded  of  the  treasurer  and  auditor  of 
said  county  payment  thereof,  which  was  refused;  and  he 
asked  that  said  sum  of  $15.29  be  refiinded  to  him. 

In  the  second  paragraph  it  was  alleged  that  during  the 
year  1869,  the  appellant  was  the  owner  of  certain  taxable 
real  estate  in  said  county ;  that  it  was  appraised  for  taxation 
during  said  year  at  $9,500  by  the  real  estate  appraiser ;  that 
the  pretended  district  board  of  equalization,  which  met  to 
equalize  the  appraisement  of  the  real  estate  situate  in  said 
county  and  other  counties  of  the  third  congressional  district, 
decreased  the  valuation  of  real  estate  in  said  county  ten  per 
cent.,  and  the  pretended  State  Board  of  Equalization,  which 
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met  in  1869  to  equalize  the  appraisement  of  the  real  estate 
of  said  county  and  the  other  counties  of  the  State^  illegally 
-and  without  authority  ordered  that  twenty  per  cent,  be  added 
to  the  valuation  of  said  real  estate  of  this  petitioner  over  the 
valuation  as  made  by  said  pretended  district  board ;  that  said 
addition  was  so  made  by  the  auditor  of  said  county,  and  said 
increased  valuation  was  illegally  and  wrongfully  placed  on 
the  tax  duplicate  for  the  years  1869  and  1870;  that  the  ap- 
pellant was  compelled  to  pay  and  did  pay  on  account  of  said 
illegal  and  wrongful  addition  for  State  and  county  taxes  for 
said  years  the  sum  of  (15.29;  that  said  addition  was  illegal 
and  void  for  the  reason  that  it  was  based  upon  the  appraise- 
ment of  said  district  board ;  that  said  district  board  was  ille- 
gal in  its  organization,  in  that  it  was  not  composed  of  the 
auditors  of  ^the  counties  of  the  third  congressional  district, 
and  it  did  not  meet  at  the  county  seat  of  Jennings  county ; 
that  said  State  Board  was  not  a  legal  board  of  equalization 
for  State  purposes,  and  was  not  composed  of  delegates  chosen 
by  legal  district  boards. 

The  allegations  of  the  first  paragraph  concerning  the  State 

Board  were  repeated,  and  it  was  alleged  that  said  sum  was 

justly  due  the  appellant,  and  demand  thereof  was  averred  as 

in  the  first  paragraph,  and  the  plaintiff  asked  that  said  sum 

of  $15.29,  with  interest,  be  refunded  to  him. 

The  third  paragraph  was  as  follows : 
''  ITu  Chunty  of  Bartholomew  to -John  Q.  A.  NewsoTiiy  Dr.: 
*'  To  money  unlawfully  paid  to  the  State  of  Indiana  by 
John  Q.  A.  Newsom,  in  the  years  1869  and  1870, 
for  State  purposes,  and  which  is  now  in  the  treas- 
urer's office  of  said  county,  held  in  trust  for  said 

Newsom $  7  78 

^To  money  unlawfully  paid  to  the  county  of  Barthol- 
omew by  John  Q.  A.  Newsom,  in  the  years  1 869 
and  1870,  and  held  by  said  county  in  trust  for  him.     7  51 


"Total $15  29 
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"  That  said  sum  is  due  and  unpaid^  for  which  the  under- 
signed asks  an  allowance/^ 

The  complaint  was  signed  by  the  appellant,  by  his  attorney. 

That  the  increase  in  the  valuation  of  the  appellant's  real 
estate^  made  by  the  State  Board  of  Equalization  in  1869^  wa» 
invalid^  and  that  its  invalidity  was  sufficiently  shown  by  the 
first  and  second  paragraphs  of  the  complaint,  this  court  has 
decided.  State,  ex  reL,  v.  McGinnis,  34  Ind.  462 ;  Shoemaker 
V.  Boardy  etc,,  36  Ind.  175;  JeffersonviUe,  etc.,  R.  R.  Go*  v. 
McQueen,  49  Ind.  64. 

Claims  filed  before  the  board  of  county  commissioners  for 
allowance  need  not  possess  all  the  essentials  of  a  complaint 
in  an  action.  It  is  sufficient  to  state  the  claim  in  the  form 
of  an  account.  On  appeal  from  the  decision  of  the  board  a 
formal  complaint  need  not  be  filed  in  the  appellate  court. 
Board,  etc.,  v.  Wood,  35  Ind.  70;  Board,  etc,  v.  Shrader,  36 
Ind.  87 ;  Board,  etc.,  v.  Everett,  51  Ind.  543;  Board,  etc.,  v. 
Ritter,  90  Ind.  362;  Board,  etc.,  v.  Armstrong,  91  Ind.  528. 

It  is  not  necessary  to  determine  whether  without  statutory 
provision  therefor  the  appellant  might  recover  under  any  par- 
agraph of  his  complaint.  We  find  statutory  provisions  under 
which  we  think  he  could  recover  under  the  circumstances 
otherwise  shown  in  the  first  and  second  paragraphs,  w*hether 
or  not  they  can  be  said  to  show  that«the  taxes  were  involun- 
tarily paid. 

Section  1  of  a  statute  enacted  in  1853,  being  section  5813^ 
E.  S.  1881,  makes  it  the  duty  of  the  board  of  county  com- 
missioners to  order  to  be  refunded  from  the  county  treasury  to 
a  taxpayer  taxes  paid  which  were  "  wrongfully  "  assessed,  so  far 
as  they  were  assessed  and  paid  for  county  taxes.  The  next 
section  makes  it  the  duty  of  the  board  to  certify  to  the  au- 
ditor of  state  the  amount  of  that  portion  of  the  taxes  so- 
wrongfully  assessed  and  collected,  which  was  paid  for  State 
purposes,  and  which  has  been  paid  into  the  State  treasury, 
and  requires  the  auditor  of  state  to  audit,  and  the  treasurer 
of  state  to  pay,  the  same. 
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The  Legislature^by  an  act  approved  March  8th,  1873,  rec- 
ognized the  invalidity  o£  the  proceedings  by  which  the  ap- 
praisements of  real  property  in  Bartholomew  county  and 
certain  other  counties  were  increased,  as  shown  in  the  first  and 
second  paragraphs  of  the  complaint,  and  provided  for  refund- 
ing from  the  State  treasury  to  the  respective  counties  the 
sums  of  money  thus  illegally  and  wrongfully  collected  there- 
from on  account  of  said  illegal  and  wrongful  proceedings. 
Acts  1873,  Reg.  Sess.,  p.  210. 

We  presume  that  the  ofiBcers  concerned  have  performed  their 
duties  under  this  statute,  and  that  the  amount  so  illegally  and 
wrongfully  collected  from  Bartholomew  county,  being  $3,- 
227.50,  has  been  refunded  to  that  county.  Hills  v.  Board, 
etc,  50  Ind.  436.  In  that  case  it  was  held,  we  think  prop- 
erly, that  when  the  Legislature  directed  the  fund  to  be  repaid 
to  the  county,  the  intention  was  that  it  should  be  refunded 
by  the  county  to  the  persons  who  had  paid  It,  and  that  they 
were  entitled  to  recover  the  amount  so  paid  from  the  county. 

Not  only  was  the  addition  thus  made  to  the  appellant^s  taxes 
illegal,  as  not  having  been  assessed  and  collected  in  the  man- 
ner prescribed  by  law,  but  irregularly,  but,  also,  it  was  wrong- 
JuUy  assessed.  It  was  not  merely  an  exaction  without  the 
observance  of  proper  legal  forms  of  that  which  the  taxpayer 
ought  to  have  paid,  but  it  was  a  taking  of  that,  his  failure  to 
pay  which  would  have  deprived  the  State  and  county  of  no 
money  that  ought  to  have  been  collected  as  a  portion  of  the 
public  revenue.  The  proper  interpretation  of  the  word  "  wrong- 
fully,^^ as  used  in  said  statutes  of  1853,  has  been  given  in  the 
recent  carefully  considered  case  of  Board,  etc.,  v.  Armstrong, 
supra.  We  think  that  the  unlawful  addition  made  to  the  ap- 
pellant's taxes  was  wrongful  within  the  moaning  of  said  statute 
of  1853,  as  construed  in  that  case.  It  is  expressly  character- 
ized in  said  statute  of  1873  as  illegal  and  wrongful. 

Said  statute  of  1873  made  the  provision  for  certifying  to 
the  auditor  of  state  the  portion  paid  on  account  of  State  taxes 
inapplicable  to  this  case,  and  rendered  the  county  liable  for 
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it  as  it  was  liable  for  the  portion  paid  on  account  of  county 
taxes.  9 

While  the  third  paragraph  did  not  fulfil  the  requirements 
of  the  rules  of  pleading  in  courts  of  general  jurisdiction,  and 
as  an  account  would  have  been  more  formal  if  the  claim  had 
been  made  for  taxes  wrongfully  assessed  and  paid  for  the  years 
mentioned,  we  think  the  evidence  necessary  for  recovery  under 
said  statutes  was  admissible  under  either  paragraph  of  the 
complaint  filed  before  the  board  of  commissioners. 

Counsel  have  discussed,  and  they  ask  us  to  decide,  the  ques- 
tion whether  the  appellant's  claim  was  barred  by  the  statute 
of  limitations. 

When  a  statute  of  limitations  contains  exceptions,  the  ques- 
tion whether  an  action  is  barred  by  the  statute  can  not  be 
raised  by  demurrer  to  the  complaint,  unless  it  shows  affirma- 
tively that  the  action  is  barred  notwithstanding  the  excep 
tions.  Harper  v.  Terry,  70  Ind.  264,  and  authorities  there 
.  cited.  The  demurrer  did  not  raise  the  question  in  this  case, 
and  it  is,  therefore,  not  before  us  for  decision. 

The  judgment  should  be  reversed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint. 
Filed  Dec.  19, 1883. 


No.  10,485. 
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161   ^  Negligence.— XiaWWy  for  Fires.— Complaint. — Damages. — In  an  action  to 

recover  damages  for  an  injury  done  by  fire  escaping  from  the  premises 
of  the  defendant  to  the  premises  of  the  plaintiff,  an  averment  in  the 
complaint  that  the  fire  was  caused  wholly  by  the  fault  of  the  defendant 
is  enough  to  impute  negligence  to  him  in  suffering  it  to  escape,  and 
such  complaint  is  sufficient. 

From  the  White  Circuit  Court. 
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D,  D,  Dale  and  Z).  Turpie^  for  appellant. 

Best,  C. — The  appellee  brought  this  action  to  recover  such 
damages  as  he  had  sustained  in  consequence  of  the  destruc- 
tion of  his  property  by  fire,  set  by  the  appellant. 

Issue,  trial,  verdict  and  judgment  for  the  appellee. 

The  error  assigned  is  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  complaint,  after  alleging  that  the  appellee  owned  cer- 
tain described  lands,  averred,  in  substance,  that  the  **  defend-^ 
ant  carelessly  and  negligently  set  out  fire  upon  the  lands  of 
one  Bennett,  adjoining  plaintiff's  lands ;  that  the  grass  grow- 
ing where  said  fire  was  set  was  dry,  combustible  and  extended 
to  the  plaintiff's  lands ;  that  said  fire  communicated  with  the 
premises  of  plaintiff,  burnt  and  destroyed  one  thousand  rails 
for  him  of  the  value  of  $50 ;  destroyed  an  acre  of  grass  of 
the  value  of  $10,  and  burned  the  turf  in  his  meadow  to  his 
damage  $60 ;  that  said  fire  was  not  caused  by  any  negligence 
on  the  part  of  the  plaintiff,  but  that  he  used  all  means  in  his 
power  to  extinguish  it  and  avoid  the  loss ;  that  said  fire  was 
wholly  the  fault  and  negligence  of  the  defendant,  and  by 
reason  of  the  same  the  plaintiff  has  been  damaged  in  the 
sum  of  $100." 

The  appellant  insists  that  it  is  not  averred  that  he  negli- 
gently suffered  the  fire  to  escape,  and  for  want  of  such  aver- 
ment, the  complaint  is  insufficient,  as  was  held  in  Pittsburgh, 
€tc.f  R.  W.  Go.  V.  Culver,  60  Tnd.  469,  and  in  case  of  Pitts- 
burghy  etc,,  R.  W.  Go.  v.  Hixon,  79  Ind.  111. 

In  this  conclusion  he  is  mistaken,  as  the  concluding  charge 
of  this  complaint  avers  that  the  fire  was  caused  wholly  by  his 
fault  and  negligence.  This  charge  is  broad  enough  to  im- 
pute negligence  to  everything  he  did  or  suffered  to  be  done, 
as  was  expressly  decided  in  the  case  of  Pittsburgh,  etc, 
R.  W.  Co.  V.  Jones,  86  Ind.  496  (44  Am.  R.  334),  and  in  the 
case  of  Louisville,  etc,  R.  W.  Go,  v.  Hanmann,  87  Ind.  422. 
Upon  the  authority  of  these  cases  this  complaint  must  be 
deemed  sufficient. 
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No  other  objection  is  made^  and  as  this  one  is  not  well 
taken,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant^s  costs. 
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Kelly,  Treasurer,  v.  The  State,  ex  rel.  First 
National  Bank  op  Frankfort. 

Constitutional  Law. — Legalizing  Statute. — Acta  of  County  Board. — Deci- 
sion of  Qeneral  Assembly. — Supreme  Court — Where  a  statute,  such  as  a  stat- 
ute to  legalize  or  validate  the  acts  of  the  board  of  commissioners  of  a 
county  in  its  corporate  capacity,  does  not  fall  within  any  of  the  cased 
enumerated  in  section  22  of  article  4  of  the  State  Constitution,  it  is  for 
the  General  Assembly  alone  to  decide  whether  or  not,  under  the  provi- 
sions of  section  23  of  the  same  article,  a  general  law  can  be  made  appli- 
cable to  the  subject-matter  of  the  statute,  and  that  decii>ion  the  Supreme 
court  will  sustain. 

From  the  Clinton  Circuit  Court. 

/.  N.  Sims,  for  appellant. 

L.  McClurgy  J.  Glaybaxigh  and  -B.  K.  Higinbotham,  for  ap- 
pellee. 

HowK,  C.  J. — On  the  19th  day  of  March,  1879,  an  act  of 
the  General  Assembly  of  this  State  was  duly  approved,  en- 
titled "An  act  to  legalize  certain  acts  of  the  board  of  com- 
missioners of  Clinton  county,  in  the  purchase  of  certain  grounds 
at  sheriff's  sale;  vesting  a  sufficient  title  thereto  in  the  said 
county,  providing  for  the  payment  thereof,  and  other  matters 
properly  connected  therewith,  and  declaring  an  emergency." 

This  act  and  its  preamble  are  in  the  words  and  figures  fol- 
lowing, to  wit : 

"  Whereas,  The  county  of  Clinton,  in  the  State  of  Indiana, 
was  the  owner  of  twenty-five  hundred  dollars  of  paid-up  stock 


NOVEMBER  TERM,  1883.  23 


Kelly,  Treasurer,  r.  The  State,  ei  reL  First  National  Bank  of  Frankfort. 


in  the  Clinton  County  Agricultural  Society,  which  society  was 
the  owner  of  grounds  containing  about  fifty  (50)  acres,  and 
particularly  described  in  a  certain  deed  executed  by  Joseph 
K,  Steele,  and  Mary  Steele,  his  wife,  to  said  Clinton  County 
Agricultural  Society,  dated  on  the  1st  day  of  July,  1872,  and 
recorded  in  deed-record  number  36,  on  page  127,  in  the  re- 
corder's office  of  said  county,  which  grounds  were  heavily 
encumbered  by  a  mortgage  for  the  original  purchase-money 
therefor,  and  improvements  thereon  ;  and 

"  Whereas,  It  became  necessary  that  said  county,  to  prevent 
the  loss  of  her  said  paid-up  stock  of  twenty-five  hundred  dol- 
lars, should  purchase  said  grounds  on  the  foreclosure  of  said 
mortgage,  to  prevent  the  same  from  passing  into  the  hands  of 
private  parties;  and 

"  Whereas,  Said  county,  by  her  board  of  commissioners,  on 
the  10th  day  of  June,  1876,  bid  for  said  grounds,  at  sheriff's 
sale,  on  a  judgment  and  decree  for  the  foreclosure  of  said 
mortgage,  the  sum  of  seven  thousand  one  hundred  and  ninety- 
nine  dollars  and  forty  cents,  and  directed  the  auditor  of  said 
county  to  draw  his  order  and  warrant  on  the  treasurer  of  said 
county  for  said  sum,  payable  on  the  27th  day  of  September, 
1877;  and 

"  Whereas,  Some  doubt  exists  as  to  the  legality  of  said  pur- 
chase of  said  grounds  by  said  board  of  commissioners,  and 
the  right  of  said  auditor  to  draw  Siiid  order  and  warrant,  and 
the  right  of  said  treasurer  to  pay  the  same,  and  of  the  right 
of  said  county  to  a  title  in  fee  simple  for  said  grounds,  and 
under  a  legal  and  subsisting  title  to  hold  the  same,  under  and 
by  virtue  of  the  sheriff's  deed  made  to  said  county  for  the 
said  grounds,  under  the  sale  aforesaid  ;  therefore, 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the^ 
State  of  Indiana^  That  the  purchase  of  said  grounds  by  the 
board  of  commissioners  of  Clinton  county,  at  said  sheriff's 
sale,  and  the  order  and  warrant  of  the  auditor  of  Clinton 
county  on  the  treasurer  of  said  county  for  said  sum  be,  and 
the  same  is  hereby  legalized. 
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"  See.'  2.  That  the  title  to  said  grounds^  under  said  pur- 
chase^ be  and  the  same  is  hereby  legalized  and  vested  in  the 
said  county  of  Clinton^  in  as  full  and  ample  a  manner  as  the 
same  would  vest  in  any  individual  or  corporation  entitled  by 
law  to  hold  the  same,  under  said  purchase  at  said  sheriff's  sale. 

"  Sec.  3.  Whereas,  an  emergency  exists  for  the  immediate 
taking  effect  of  this  act,  it  shall  therefore  be  in  force  and  take 
effect  from  and  after  its  passage." 

After  this  act  became  a  law,  the  treasurer  of  Clinton  county 
failed  and  refused  to  pay  the  auditor's  order  and  warranty 
therein  mentioned  and  thereby  legalized.  Thereupon,  this 
proceeding  was  instituted  by  the  appellee's  relator,  the  holder 
of  such  order  and  warrant,  to  compel  by  mandate  the  pay- 
ment of  such  order  and  w^arrant  by  the  appellant,  as  the 
treasurer  of  Clinton  county.  To  the  relator's  complaint  and 
the  alternative  writ  of  mandate  issued  thereon,  the  appellant 
filed  an  answer  and  return  in  six  paragraphs,  of  which  the 
first  was  a  general  denial,  and  each  of  the  other  paragraphs 
stated  special  or  affirmative  matters  by  way  of  defence.  The 
relator's  demurrers  to  each  of  the  special  paragraphs  of  an- 
swer and  return  were  sustained  by  the  court,  and  to  each  of 
these  rulings  the  appellant  excepted.  He  then  withdrew  his 
general  denial,  and,  declining  to  plead  further,  the  court  ren- 
dered judgment  for  a  peremptory  mandate  against  him,  as 
prayed  for  in  the  relator's  complaint. 

In  this  court,  the  appellant's  counsel  challenges,  in  argu- 
ment, the  constitutionality  of  the  legalizing  statute,  above 
quoted,  and  this  is  really  the  controlling  question  for  deci- 
sion in  this  case.  It  is  claimed  by  counsel,  that  the  statute  is 
in  conflict  with  the  provisions  of  sections  22  and  23  of  article 
.4  (sections  118  and  119,  R.  S.  1881,)  of  the  State  Constitu- 
tion of  1851,  and  is  therefore  void.  It  is  very  clear,  as  it 
seems  to  us,  that  the  statute  under  consideration  does  not  fall 
within  any  of  the  cases  enumerated  in  section  22  of  article 
4  of  the  Constitution,  wherein  it  is  declared  that  "The  Gen- 
eral Assembly  shall  not  pass  local  or  special  laws."     But  it 
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is  insisted  by  appellant's  counsel,  that  the  statute  is  in  con- 
flict with  section  23  of  article  4,  which  provides  that  in  all 
cases  '^  where  a  general  law  can  be  made  f  pplicable,  all  laws 
shall  be  general,  and  of  uniform  operation  throughout  the 
State/'  Counsel  claims  that  as  a  general  law  could  have  been 
made  applicable,  the  statute  we  are  now  considering,  being 
special  and  not'of  uniform  operation  throughout  the  State, 
must  be  held  to  violate  section  23  of  article  4  of  the  Consti- 
tution, and,  therefore,  to  be  void.  In  Gentile  v.  StatCy  29  Ind. 
409,  it  was  held  by  this  court,  that  '^  it  is  for  the  Legislature 
alone  to  judge  whether  a  law  on  any  given  subject,  not  enu- 
merated in  section  22;  can  be  made  applicable  to  the  whole 
State.''  Upon  this  point,  the  case  cited  has  been  approved 
and  followed  in  a  number  of  other  cases  in  this  court.  State 
v.  BoonCj  30  Ind.  225 ;  Longworth  v.  Common  Oouneil^  32  Ind. 
322 ;  Oem  v.  State,  33  Ind.  418 ;  State,  ex  rel.,  v.  Tucker,  4ft 
Ind.  356. 

Conceding,  without  deciding,  that  the  acts  of  the  board  of 
commissioners  of  Clinton  county,  in  the  purchase  of  the  fair 
grounds  and  in  directing  the  auditor  to  issue  an  order  or  war- 
rant on  the  treasurer  for  the  purchase-money,  and  the  act  of 
the  auditor  in  issuing  such  order  or  warrant,  were  unauthor- 
ized by  law  and  technically  void,  we  are  of  the  opinion  that 
it  was  competent  for  the  General  Assembly  to  legalize  and 
validate  all  such  acts,  and  this  was  done  in  and  by  the  above 
quoted  act  of  March  19th,  1879.  The  constitutionally  and 
validity  of  such  legislation  have  often  been  recognized  and 
acted  upon  in  the  decisions  of  this  court.  Walpole  v.'  Elliott^ 
18  Ind.  258 ;  Halstead  v.  Board,  etc.,  56  Ind.  363 ;  Sithin  v. 
Board,  etc.,  66  Ind.  109;  Gardner  v.  Haney,  86  Ind.  17; 
Muncie  Nafl  Bank  v.  Miller,  91  Ind.  441. 

Our  conclusion  is  that  the  legalizing  statute  above  quoted 
is  not  repugnant  to,  or  in  conflict  with,  any  of  the  provisions 
of  the  State  Constitution  of  1851,  but  is  a  proper  and  legiti- 
mate exercise  of  legislative  power. 

This  conclusioif  practically  disposes  of  all  the  errors  com- 
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plained  <if,  in  argument,  by  the  appellaut^s  learned  counsel, 
and  requires  the  affirmance  of  the  judgment  below.  Some 
technical  objections  to  the  complaint  and  alternative  writ  are 
pointed  out  by  counsel,  but  none  of  these  objections  seem  to 
us  to  affect  the  sufficiency  of  the  relator's  cause  of  action,  or 
to  have  been  reached  by  the  appellant's  demurrer,  for  the  want 
of  sufficient  facts.  As  a  rule  such  objections  can  only  be 
reached  by  motions  to  make  the  pleading,  or  the  particular 
averment,  more  certain  and  specific. 

In  each  of  the  special  paragraphs  of  his  answer  or  return, 
the  appellant  stated  matters  which  occurred  prior  to  the  tak- 
ing effect  of  the  legalizing  statute  above  quoted.  We  need 
not  stop  to  enquire  whether  or  not  the  matters  thus  pleaded, 
or  any  of  them,  would  have  constituted  sufficient  defences  to 
the  relator's  cause  of  action,  if  such  curative  statute  had  not 
become  a  law.  It  will  suffice  for  us  to  say  that,  with  the  le- 
galizing statute  in  force,  the  court  did  not  err,  in  our  opin- 
ion, in  sustaining  the  relator's  demurrers  to  either  of  the  spe- 
cial paragraphs  of  answer  or  return. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed  with  costs. 

Filed  Dec.  15,  1883. 


No.  9600. 

City  op  Lafayette  v.  James  et  al. 

Pbincipal  and  Surety. — Bond. — Surety,  Liability  tf, — dJby, — Co^Zeefion  ff 
Water  Bents. — DefaltxUion, — In  1876  the  council  of  Ihe  city  of  L.  elected 
a  ''snperintendent"  of  water-works,  there  being  no  law  or  ordinance  spec- 
ifying his  duties  or  requiring  him  to  give  any.  bond,  but  he  gave  bond, 
with  sureties,  conditioned  for  the  proper  discharge  of  the  duties  of  supe]> 
intendent,  and  the  payment  of  all  moneys  that  might  come  to  his  "hands 
as  such.  Subsequently,  an  ordinance  was  passed  providing  for  the  ap- 
pointment of  such  superintendent  and  defining  his  duties,  one  of  which 
was  the  collection  of  water  rents.  He  collected  such  rents  and  became 
a  defaulter  as  to  a  large  amount  thereof. 

Held,  that  the  sureties  were  not  liable  for  the  defalciuion. 
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From  the  Tippecanoe  Circuit  Court. 

/.  Park  and  /.  ParaonSf  for  appellant. 
G.  O.  Behm,  A.  O.  Behm,  J.  B.  Coffroth  and  T.  A.  StuaH, 
for  appellees. 

ZoLLABS^  J.— rThis  action  was  instituted  in  the  court  be- 
low by  the  city  of  Lafayette  against  James,  as  the  principal, 
and  the  other  appellees,  as  sureties,  upon  a  bond.  A  demur- 
rer by  appellees,  except  James  and  McCarthy^  was  sustained 
to  the  first  paragraph  of  the  complaint.  A  motion  for  a  new 
trial  by  the  city  was  overruled,  and  judgment  was  rendered  in 
favor  of  the  city  against  James,  and  against  the  city  in  fiivor 
of  the  other  appellees.  Proper  exceptions  were  taken  by  the 
city,  and  the  rulings  are  assigned  as  error  in  this  court. 
These  assignments  may  be  considered  together,  as  each  pre- 
sents the  main  question  in  the  case,  though  in  a  different  way. 

The  facts,  as  developed  by  the  pleading  and  evidence,  may 
be  summarized  as  follows:  Sometime  before  the  year  1876 
the  city  erected  water-works,  to  supply  water  for  public  and 
private  use.  -  Up  to  June,  1876,  the  city  managed  the  works, 
chiefly  through  a  committee,  called  a  committee  on  water- 
works. On  the  29th  day  of  May,  1876,  the  common  coun- 
cil of  the  city  passed  a  resolution  to  go  into  an  election  for  a 
superintendent  for  the  water-works,  and  thereupon  elected 
appellee  James  as  such  superintendent.  This  was  the  only 
legislation  of  any  kind,  either  by  way  of  resolution,  ordi- 
nance, or  by-law,  that  had  been  had  by  the  city  council  at 
the  time  of  the  passage  of  the  above  resolution  and  election 
of  James,  and  up  to  a  time  which  was  subsequent  to  the  ap- 
proval of  the  bond  in  suit.  The  bond  is  in  due  form,  jmya- 
ble  to  the  city  of  Lafayette,  and  conditioned  for  the  payment 
of  $2,000.  The  condition  of  the  bond  is  as  follows :  '*  The  con- 
ditions of  the  above  obligation  are,  that  should  the  above  bound 
Dundy  A.  James  honestly  and  faithfully  discharge  his  duties 
as  superintendent  of  the  Lafayette  water-works,  and  pay 
Vol.  92.— 16 
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over  all  moneys  that  may  come  into  his  hands  as  such  super- 
intendent, then  this  obligation  shall  be  void;  else  in  fiiU 
force  and  effect."  The  bond  bears  date  the  1st  day  of  June, 
1876,  and  was  signed  by  James,  principal,  and  the  other 
obligees  as  sureties.  On  June  5th  James  submitted  the  bond, 
and  it  was  approved  by  the  common  council  of  the  city.  At 
the^time  the  bond  was  executed  and  approved,  there  was  no 
by-law,  resolution,  or  ordinance,  or  any  other  legislation  re- 
quiring the  superintendent  of  water-works  or  James  to  give 
any  bond  whatever.  At  the  same  session  at  which  the  bond 
was  approved,  the  common  council  adopted  "  rules  and  regula- 
tions for  the  government  and  protection  of  the  La&yette 
water-works,  together  with  the  tariff  of  water  rates.'' 

Sections  2  and  3  are  as  follows : 

"  Sec.  2.  There  shall  be  appointed  one  man  who  shall  be 
the  general  executive  oflScer  or  superintendent  of  the  water- 
works, and  he  shall  give  bond  in  the  sum  of  two  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  his  duty.  It 
shall  be  the  duty  of  said  superintendent  to  see  that  the  by- 
laws and  resolutions  of  the  common  council  are  executed ;  that 
the  conditions  of  all  contracts  by  or  with  said  works  are  faith- 
fully complied  with ;  that  the  assessment  of  water  rents  are 
duly  made,  collected,  and  paid  into  the  city  treasury;  to  credit 
all  accounts  and  claims,  and  submit  the  same  to  the  common 
council,  with  such  explanations  as  to  enable  them  to  act  ad- 
visedly thereon ;  and  to  have  a  general  supervision  over  all 
the  operations  and  interests  of  said  works ;  and  keep  the 
council  informed  as  to  the  condition  of  the  works,  with  such 
suggestions  as  he  may  deem  necessary  for  the  interests  of  the 
same ;  and  make  monthly,  quarterly,  semi-annual,  and  annual 
reports  of  the  condition  and  operation  of  said  water-works, 
with  such  other  duties  as  the  common  council  may  prescribe. 

"  Sec.  3.  Said  superintendent  shall  also  have  special  super- 
vision of  the  reservoir,  reservoir  grounds,  and  lake  thereon ; 
to  see  that  no  depredations  or  misdemeanors  are  committed^ 
either  on  the  grounds,  reservoir  or  lake.'* 
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Other  sections  prescribe  additional  duties  of  the  superin- 
tendent. 

After  the  adoption  of  these  rules  and  regulations,  the  com- 
mon council  did  not  elect  a  superintendent,  nor  did  they  re- 
elect James,  nor  require  a  new  bond  of  him.  From  that  time 
forward,  until  in  1879,  he  acted  as  such  superintendent  under 
his  election,  collected  water  rents,  and  failed  to  pay  over  to 
the  city  $1,533.70. 

Are  his  sureties  liable  on  the  bond  for  the  water  rents  thus 
collected  and  not  paid  over  ?  That  is  the  question  for  decision. 

The  power  to  construct  the  water-works,  at  the  time  they 
were  constructed,  was  given  by  section  53  of  the  act  of  March, 
1867,  1  R.  S.  1876,  p.  291.  There  was  nothing  in  that  act, 
nor  in  any  act  subsequent,  and  prior  to  the  appointment  of 
James,  providing  for  the  appointment  of  a  superintendent  of 
water-works  as  a  city  officer.  James,  then,  was  not  an  officer 
of  the  city,  nor  was  his  bond  an  official  bond  in  the  sense  in 
which  that  term  is  used  in  section  5528,  R.  S.  1881,  which 
provides  that  official  bonds  shall  be  obligatory  upon  the  sure- 
ties for  the  faithful  dischargie  of  additional  duties  imposed 
upon  the  principal  by  law.  The  common  council,  we  think, 
had  the  right  to  employ  James  as  an  agent  or  superintendent 
in  the  management  of  the  water- works,  and  to  accept  the  bond 
from  him,  as  was  done.  That  bond,  we  think,  is  obligatory 
upon  the  sureties,  for  all  non-feasance  and  malfeasance  of 
James  in  the  discharge  of  the  duties  which  devolved  upon 
him  by  his  appointment  as  superintendent.  The  important 
questions  to  settle  are,  what  were  those  duties?  Did  the  com- 
mon council,  by  the  adoption  of  the  rules  and  regulations,  add 
other  and  different  duties?  If  so,  are  the  sureties  upon  the 
bond  liable  for  the  defalcation  of  James  while  discharging 
those  duties  ? 

The  law  is  too  \vell  settled  to  admit  of  discussion,  thalgsure- 
ties  are  favorites  of  the  law,  and  are  not  bound  beyond  the 
strict  terms  of  the  engagement;  that  their  liability  is  not  to 
be  extended  by  implication  beyond  the  terms  of  their  con- 
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tract,  which  contract  is  said  to  be  strictissimi  juris.  Mark- 
land,  etc,,  Co.  V.  Kimmel,  87  Ind.  560,  and  cases  cited.  See, 
also,  the  following,  cited  by  counsel  for  appellee:  Stull  v. 
Haricey  62  111.  52;  Lang  v.  Pike,  27  Ohio  St.  498;  LudUyw  v, 
Simondj  2  Cai.  Cas.  1 ;  United  States  v.  Boyd,  15  Peters,  187; 
McGb(skey  v.  Cromwell,  11  N.  Y.  593 ;  Noyes  v.  Granger,  61 
Iowa,  227 ;  Holmes  Savings-Bank  v.  Traube,  6  Mo.  Ap.  221 ; 
Pybus  V.  Gibb,  38  Eng.  L.  &  Eq.  57. 

As  we  have  said,  at  the  time  James  was  appointed  and  his 
bond  approved,  the  common  council  had  in  no  way  fixed  the 
duties  of  the  superintendent  of  the  water-works.  Up  to  the 
time  when  the  rules  and  regulations  were  adopted,  the  duties 
of  James  were  such  only  as  may  be  implied  from  the  word 
superintendent  as  used  in  the  resolution  for  and  in  the  elec- 
tion of  James  and  in  the  bond.  At  that  time,  the  common 
council  had  the  management  and  control  of  the  finances  of 
the  city,  and  the  law  designated  no  one  as  the  fiscal  agent  of 
the  city  in  the  collection  of  demands  due  it,  except  the  city 
treasurer.  It  can  not  be  said  with  reason,  that  in  the  election 
of  James  as  superintendent  of  the  water-works,  the  right 
and  duty,  of  collecting  the  water  rents  were  given  and  im- 
posed upon  him,  and  thus,  inferentially  at  least,  taken  away 
from  the  city  treasurer.  Suppose  that  the  rules  and  regula- 
tions had  never  been  passed,  and  James  had  neglected  to  col- 
lect the  water  rents,  could  he  or  his  sureties  have  been  held 
liable  in  any  manner  for  such  neglect?  A  statement  of  such 
a  proposition,  it  seems  to  us,  is  a  suflBcient  answer  in  the 
negative.  And  if  they  would  not  be  so  liable,  it  is  because 
James  owed  no  such  duty  as  such  superintendent. 

A  superintendent  is  defined  by  the  lexicographers  to  be 
"  one  who  superintends,  a  director,  an  overseer,  as  a  superin- 
tendent of  police,  of  buildings,  harbors,  railway  works,  ma- 
c|jf inery,^' etc.  Worcester's  Dictionary.  There  is  nothing  in 
the  definition  of  the  word  superintendent  in  the  common  use 
of  it,  nor  in  the  use  of  it  in  the  resolution,  for  the  election 
of  James,  from  which  it  mav  be  inferred  that  there  was  any 
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thought  on  the  part  of  the  common  council^  himself^  or  his 
bondsmen,  that  he  was  to  become  the  financial  agent  of  the 
city  in  the  collection  of  the  revenues  from  the  water-works. 
True,  there  is  an  undertaking  in  the  bond  that  James  should 
pay  over  all  moneys  that  might  cpme  into  his  hands  as  such 
superintendent,  but  this  undertaking  neither  defines,  fixes, 
limits,  nor  enlarges  his  duties.  The  bond  is  simply  an  un- 
dertaking that  he  should  perform  the  duties  of  his  employ- 
ment, as  already  fixed  at  the  time  of  and  prior  to  the  execu- 
tion of  the  bond.  This  being  so,  it  is  not  necessary  to  spec- 
ulate as  to  what  moneys,  other  than  water  rents,  came  into 
his  hands  as  such  superintendent.  Possibly,  none  at  all. 
Possibly,  he  might  be  entrusted  with  money  for  the  payment 
of  repairs,  or  supplies  in  the  management  of  the  works,  for 
which  the  sureties  would  be  liable.  However  this  may  be,  it 
is  quite  clear,  that,  under  his  employment  as  such  superintend- 
ent, it  was  not  his  right  or  duty  to  act  as  the  fiscal  agent  of 
the  city  in  the  collection  of  water  rents,  and  that  the  under- 
taking in  the  bond  did  not  enlarge  his  duties,  nor  extend  the 
liability  of  the  sureties,  beyond  the  duties  of  the  employment. 

As  we  have  already  said,  after  the  election  of  James,  and  the 
approval  of  the  bond  in  suit,  the  common  council  adopted 
the  rules  and  regulations.  Without  a  re-election,  and  with- 
out a  new  bond,  James  continued  to  act  as  superintendent,  and 
from  that  time  forth  collected  the  water  rents.  It  is  assumed 
that  the  rules  and  regulations  imposed  upon  the  superintend- 
ent of  water-works,  and  upon  James  as  such  superintendent, 
the  duty  of  collecting  and  accounting  for  such  rents. 

If  that  be  so,  we  are  quite  clear,  in  our  opinion,  that  the 
sureties  are  not  liable  for  any  defalcation  growing  out  of 
such  collection.  The  collection  of  such  rents  was  not  in- 
cluded in  the  original  engagement  and  undertaking.  It  is 
not  only  an  additional  duty,  but  a  duty  of  an  entirely  differ- 
ent character.  The  sureties  might  have  been  willing  to  an- 
swer for  the  non-feasance  or  malfeasance  of  James  as  a  super- 
intendent of  the  water-works,  in  the  discharge  of  the  duties 
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as  fixed  and  understood  when  the  bond  was  executed^  but  en- 
tirely unwilling  to  answer  for  possible  defalcation  in  the 
handling  of  large  sums  of  money.  They  may  have  had  faith 
in  him  as  a  superintendent  in  the  proper  sense  of  that  term, 
but  no  faith  at  all  in  his  capability  or  trustworthiness  in  the 
collection  and  handling  of  water  rents.  We  think  that  the 
additional  and  different  duty  of  collecting  water  rents,  and 
the  additional  peril  to  the  sureties  incident  thereto,  are  be- 
yond the  engagement  of  the  sureties,  and  that  hence  they  are 
not  liable  for  the  defalcation. 

As  fully  sustaining  us  in  this  conclusion,  and  as  illustra- 
tions of  the  application  of  the  doctrine  in  different  cases,  we 
cit«,  in  addition  to  the  cases  already  cited,  the  following: 
People  V.  Pefinocky  60  N.  Y.  421 ;  Manufacturers'  Nafl  Bank 
V.  Dickerson,  41  N.  J.  L.  448  (32  Am.  R.  237)';  White  Seuf 
ing  Machine  Co,  v.  MvMina,  41  Mich.  339 ;  Mumford  v.  M.  A 
a  R.  B.  Oo.y  31  Am.  R.  616. 

There  was  no  error  therefore  in  sustaining  the  demurrer  to 
the  first  paragraph  of  the  complaint,  and  overruling  the  mo- 
tion for  a  new  trial,  as  to  the  sureties.  As  to  James,  there 
is  no  reason  for  a  new  trial,  as  the  city  recovered  a  judgment 
against  him  for  the  amount  agreed  to  be  due.  Nor  is  there 
any  ground  for  a  new  trial  as  to  McCarthy,  as  it  was  agreed, 
upon  the  trial,  that  after  the  execution  of  the  bond  he  had 
been  discharged  in  bankruptcy. 

There  being  no  error  in  the  record,  the  judgment  is  af- 
firmed, with  costs. 
Filed  Dec.  20, 1883. 


No.  9595. 

Thomas,  Administrator,  v.  Stewart,  Administrator. 

Former  Adjudication. —  What  Evidence  Will  Sustain  FUa  of. -^ An  issue 
joined  on  a  plea  of  a  former  recovery  is  not  sustained  bv  pntting  in  evi- 
dence the  entry  of  judgment,  without  any  other  part  of  the  record. 


NOVEMBER  TERM,  1883. 


247 


Robertson  v.  Hafiman  ei  cd. 


From  the  Grant  Circuit  Court. 
G.  W.  Harvey,  for  appollaut.- 

Elliott,  J. — A  plea  of  former  adjudication  is  not  sustained 
by  a  production  of  the  entry  of  judgment,  without  any  other 
part  of  the  papers  or  record.  For  some  purposes  it  is  suffi- 
cient to  give  in  evidence  the  entry  of  judgment  alone,  but 
more  is  required  where  the  defence  of  former  recovery  is 
pleaded,  and  an  issue  is  joined  upon  it  in  due  form.  1  Whart. 
£v.,  section  822. 

As  the  only  record  evidence  oflTered  by  the  appellant  was 
the  docket  entry  of  thejustice  before  whom  the  judgment  re- 
lied on  was  rendered,  there  was  not  sufficient  evidence  to  sus- 
tain the  defence  of  former  recovery,  and  appellant  is  not  in  a 
situation  to  successfully  complain  of  the  verdict  of  the  jury* 

Judgment  affirmed. 
PUed  Dec.  20, 1883. 


No.  10,361.    ' 

BoBEBTSON  t?.  Huffman  et  al. 

JusoiCENT. — Assignor  and  Assignee, — Pleading, — Fraudulent  Conveyanee. — 
Trust  and  Trustee. — Resulting  Trust — Agreement — The  plaintiff  assigned 
promissory  notes  held  hy  him,  and  to  secure  payment  mortgaged  his 
own  lands  to  the  assignee,  who  obtained  a  personal  judgment  against 
the  makers,  and  a  foreclosure  of  the  mortgage,  and  a  satisfaction  of  the 
debt  by  sale  of  the  lands  mortgaged,  and  then  assigned  the  judgment  to 
the  plaintiff,  who  sued  the  makers  and  the  wife  of  one  of  them,  alleging 
these  facts  and  a  conveyance  by  one  maker  to  the  wife  of  the  other  of 
certain  land  to  defraud  creditors. 

Mddj  that  the  complaint  was  good  against  such  defendants. 

Heldf  also,  that  an  answer  by  such  grantor  in  bar  of  the  whole  complaint, 
which  merely  met  the  averments  concerning  the  fraudulent  conveyance, 
was  bad  on  demurrer. 

Heldf  also,  that  answers  by  the  wife,  1.  That  she  originally  bought  and 
paid  for  the  land  wholly  with  her  own  means,  and  by  agreement,  with- 
out fraudulent  intent,  the  deed  was  taken  to  her  grantor  to  hold  for  her 
Jbenefit ;  2.  The  same,  except  that  the  conveyance  was  made  to  her  grantor 
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without  her  knowledge  or  consent,  and  the  land  held  by  him  in  trn^t 
until  the  conveyance  to  her, — were  both  good  on  demurrer,  by  virtue  of 
R.  S.  1881,  sections  2974,  2976. 

Held,  also,  that  upon  proof  of  the  personal  judgment,  and  its  payment  as 
alleged,  the  plaintiff  was  entitled  to  a  personal  judgment  against  the 
makers. 

Same. — CoUatercU  Attack, — Promissory  Note. — A  judgment  upon  a  note,  ren- 
dered before  it  is  due,  upon  due  service  of  process  and  default,  is  not 
void,  and  can  not  be  questioned  collaterally. 

Practice. — JPteading. —  Waiver. — By  voluntarily  replying  to  a  pleadings 
while  a  demurrer  is  pending  thereto,  the  demurrer  is  waived. 

From  the  Washington  Circuit  Court. 

S.  B.  Voyles  and  JET.  Morris,  for  appellant. 
H.  Heffren,  J.  A.  Zaring,  D.  M.  Ahpaugh  and  /.  (7.  Law- 
ler,  for  appellees. 

Hammond^  J. — ^The  appellant  was  the  plaintiff  and  the  ap- 
pellees the  defendants  in  the  court  below. 

The  case  made  by  the  appellant's  complaint  was  this :  On 
August  31st,  1867,  the  appellees  William  H.  and  John  Huff- 
man executed  to  the  appellant  two  notes,  each  in  the  sum  of 
$523,  both  with  interest ;  the  first  due  on  December  26th, 
1874,  and  the  other  on  December  25th,  1875.  The  appellant, 
on  August  24th,  1868,  assigned,  by  endorsement,  these  notes, 
and  other  notes  held  by  him  against  said  John  Huffman,  to 
one  Lewis  Casper,  and  to  secure  the  payment  of  all  these 
notes  executed  to  Casper  a  mortgage  on  real  estate.  Casper 
died  in  1869.  His  administrators,  by  suit  against  the  appel- 
lant and  the  appellees  William  H.  and  John  Hufiman,  ob- 
tained, on  November  4th,  1875,  in  the  Washington  Circuit 
Court,  a  personal  judgment  on  the  notes  against  said  appel- 
lees William  H.  and  John  Huffman,  and  a  foreclosure  of  the 
mortgage  against  the  appellant.  The  appellant's  land  was 
sold  under  that  foreclosure.  Casper's  administrators  then  as- 
signed the  judgment  to  the  appellant.  On  October  23d,  1875, 
prior  to  the  rendition  of  said  judgment,  the  appellee  William 
H.  Huffman  conveyed  forty  acres  of  land  in  Washington 
county  to  the  appellee  Mary  A.  Huffman,  wife  of  said  John 
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Huffman.  Proper  averments  are  made  showing  that  this  con- 
veyance was  fraudulent  as  to  creditors.  Prayer  for  judgment 
for  $1,500,  that  said  conveyance  be  set  aside,  and  the  real 
estate  made  subject  to  the  payment  of  the  debt,  etc. 

The  appellee  Mary  A.  Huffman  demurred  to  the  complaint, 
for  want  of  &cts  sufficient  to  constitute  a  cause  of  action 
against  her.  This  was  overruled,  and  she  excepted.  She  an- 
swered in  three  paragraphs,  the  iBrst  being  a  general  denial. 
The  court  overruled  the  appellant^s  demurrer  to  the  second 
and  third  paragraphs  of  her  answer,  to  which  he  excepted. 

The  appellee  Wiljiam  H.  Huffman  answered  in  three  para- 
graphs. The  first  was  the  general  denial.  The  appellant  de- 
murred to  the  second  and  third  paragraphs.  The  demurrer 
was  overruled  to  the  second,  and  the  appellant  excepted. 
There  was  no  ruling  on  the  demurrer  to  the  third  paragraph. 

The  appellee  John  Huffman  answered  by  the  general  de- 
nial. The  appellant  replied  in  denial  of  the  special  answers 
of  Mary  A.  and  William  H. 

Trial  by  the  court,  with  a  general  finding  as  follows :  "  The 
court,  being  sufficiently  advised  upon  the  complaint  and  the 
judgment  sued  on  by  plaintiff,  finds  for  defendants  on  ac- 
count of  plaintiff 's  complaint  and  the  invalidity  of  the  judg- 
ment sued  on.  And  the  court  finds  for  the  plaintiff  on  the 
issues  formed  upon  the  cross  complaint  and  answer  of  Mary 
A.  Huffman." 

The  appellant  and  appellee  Mary  A.  separately  moved  for 
a  new  trial.  Each  motion  was  overruled,  and  each  of  these 
parties  excepted.  Judgment  was  rendered  in  accordance  with 
the  findrng. 

The  appellant  assigns  the  following  as  errors : 

1.  That  the  court  erred  in  overruling  his  demurrer  to  the 
second  paragraph  of  answer  of  William  H.  Huffman. 

2  and  3.  That  the  court  erred  in  overruling  his  demurrer 
to  the  second  and  third  paragraphs  of  answer  of  Mary  A. 
Huffman. 
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4.  That  the  court  erred  in  not  ruling  on  his  demurrer  to 
the  third  paragraph  of  answer  of  William  H.  Huffman. 

5.  That  the  court  erred  in  overruling  his  motion  for  a  new 
trial. 

The  second  paragraph  of  the  answer  of  William  H.  Huff- 
mau^  purportjng  to  answer  all  the  complaint^  alleged  that  the 
land  which  he  conveyed  to  Mary  A.  Huffman  was  purchased 
"with  her  means,  and  was  conveyed  to  and  held  by  him  as 
trustee  for  her,  and  that  th^  conveyance  to  her  was  executed 
in  accordance  with  the  agreement  made  concerning  the  trusty 
when  the  land  was  conveyed  to  him  for  her  use  and  benefit. 
This  answer  was  probably  good  as  to  the  allegation  of  fraud 
in  the  complaint  against  said  William  H.,  but  it  did  not  an- 
dswer  that  part  of  the  complaint  in  reference  to  the  judgment, 
the  payment  of  which  by  the  sale  of  the  appellant's  land  was 
the  foundation  of  his  action,  in  which,  under  the  facts  stated 
in  his  complaint,  he  was  entitled  to  recover  a  personal  judg- 
ment against  the  appellees  John  and  William  H. 

The  answer  was  bad  for  not  answering,  as  it  claimed,  the 
whole  complaint.  The  demurrer  to  it  should  have  been  sus- 
tained. 

The  second  paragraph  of  Mary  A.  Huffman's  answer  was, 
substantially,  that  the  land  in  controversy  was  purchased  from 
one  Nathan  Arnold,  and  that  she  paid,  of  her  own  separate 
funds,  the  purchase-money  thereof  to  said  Arnold,  and  by 
mutual  agreement,  and  without  any  fraudulent  intent,  the 
-deed  was  made  by  Arnold  to  said  William  H.,  as  her  trustee, 
the  latter  to  hold  the  land  for  her  use  and  benefit,  and  that 
he  so  held  the  land  as  her  trustee  up  to  the  time  he  conveyed 
the  same  to  her.  * 

We  think  this  paragraph  of  answer  was  good.  Under  sec- 
tions 2974  and  2976,  R.  S.  1881,  a  resulting  trust  arises 
*'  When  a  conveyance  for  a  valuable  consideration  is  made  to 
one  person,  and  the  consideration  therefor  paid  by  another,'' 
if  "  it  shall  be  made  to  appear  that,  by  agreement  and  without 
any  fraudulent  intent,  the  party  to  whom  the  conveyance  was 
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made,  or  in  whom  the  title  shall  vest,  was  to  hold  the  land  * 
*  *  in  trust  for  the  party  paying  the  purchase-money  or 
some  part  thereof."  McDonald  v.  McDoncddy  24  Ind.  68 ; 
Millikm  V.  Ham,  36  Ind.  166;  McGollider  v.  Willey,  52  Ind. 
382 ;  Derry  v.  Dary,  74  Ind.  660 ;  Gox  v.  Amamann,  76 
Ind.  210. 

The  third  paragraph  of  Mary  A.'s  answer  was  to  the  effect 
that  she  paid  the  purchase-money  to  Arnold  for  the  land,  but 
that  tlie  conveyance,  without  her  knowledge  or  consent,  was 
made  to  William  H.,  who  paid  no  part  of  the  purchase-money, 
but  held  the  land  simply  as  trustee  for  her  up  to  the  time  of 
his  conveyance  to  her. 

This  paragraph  of  answer  was  good  under  the  sections  of 
the  statute  above  cited. 

The  court  did  not  err  in  overruling  the  appellant^s  de- 
murrer to  the  second  and  third  paragraphs  of  Mary  A.'s  an- 
swers. 

By  replying  to  the  third  paragraph  of  the  answer  of  Wil- 
liam H.,  without  requiring  a  decision  upon  his  demurrer 
pendingthereto,the  appellant  waived  said  demurrer.  1  Works 
Practice,  section  539. 

We  think  the  appellant's  motion  for  a  new  trial  should 
have  been  sustained.  The  record  of  the  judgment  sued  upon 
was  put  in  evidence,  showing  that  the  appellees  John  and 
William  H.  were  duly  served  with  process  and  defaulted.  At 
the  time  the  judgment  was  rendered,  November  4th,  1875, 
one  of  the  notes  on  which  the  personal  judgment  was  rendered 
lacked  from  that  time  until  the  25th  of  the  following  month 
of  being  due.  For  this  reason,  we  infer  from  the  finding  and 
from  the  briefs  of  the  parties,  the  court  held  the  judgment 
invalid.  It  is  probable  that  the  error  was  such  as  would 
have  reversed  that  judgment  on  appeal  to  the  Supreme  Court. 
Skelton  v.  Ward,  51  Ind.  46.  But  the  judgment  was  not  void. 
GaU  V.  Frybergery  75  Ind.  98 ;  Dellaven  v.  Covalt,  83  Ind. 
344.     Such  a  judgment  can  not  be  attacked  collaterally,  and 
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-sve  think  its  payment  by  the  appellant^  as  stated  in  his  com- 
plaint, gave  him  a  good  cause  of  action. 

The  appellee  Mary  A.  Huffman  has  assigned,  as  cross  er- 
rors, the  overruling  of  her  demurrer  to  the  complaint^  and 
the  overruling  of  her  motion  for  a  new  trial. 

No  objection  is  pointed  out  to  the  complaint,  and  we  think 
it  was  suiBcient  as  to  her,  as  well  as  to  the  other  appellees. 

As  already  seen,  the  judgment  will  have  to  be  reverg^d, 
and  a  new  trial  will  necessarily  result  as  much  in  favor  of 
the  appellee  Mary  A.  as  the  appellant. 

Judgment  reversed,  at  the  costs  of  the  appellees  William 
H.  and  John  Huffman,  with  instructions  to  the  court  below 
to  sustain  the  motion  for  a  new  trial,  to  sustain  the  appel- 
lant's demurrer  to  the  second  paragraph  of  answer  of  Wil- 
liam H.  Huffman,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Filed  Dec.  21,  1883. 
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Bepleyin. — CompUnrU. — In  an  action  for  the  recovery  of  personal  prop- 
erty in  the  circuit  court,  it  is  not  necessary  to  aver  in  the  complaint  that 
the  property  has  not  heen  taken  for  a  tax,  assessment  or  fine,  or  seized 
under  an  execution  or  attachment,  against  the  property  of  the  plaintiffs. 

8ami:. — Qmdiiumal  Sale. —  Title, — Contrad.  —  Promiiaory  Note. — Evidence. — 
Where  personal  property  is  sold  upon  the  condition  that  the  title  does 
not  vest  until  payment  is  made,  and  notes  are  executed  for  the  price,  an 
action  for  its  recovery  for  failure  to  pay  the  price  is  not  based  upon  the 
notes,  and  they  need  not  be  made  a  part  of  the  complaint,  nor  their  exe- 
cution proved,  in  order  to  read  them  in  evidence. 

Same. — Bona  Fide  Purchaser. — A  bona  fide  purchaser  of  property  from  a 
person  having  no  title  can  not  hold  such  property  as  against  the  right- 
ful owner. 

Same. — Beeovery  from  Bona  Fide  Purehaner. — The  owner  of  personal  prop- 
erty, who  holds  the  same  upon  the  condition  that  the  title  does  not  vest 
until  the  price  is  paid,  may,  upon  the  purchaser's  failure  to  pay,  recover 
the  property  from  a  bona  fide  purchaser. 
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Sams, — General  Finding. — Ownership, — A  general  finding,  in  an  action  of  re- 
plevin, for  the  plaintiffs  is  equivalent  to  a  finding  that  the  plaintifis 
are  the  owners  and  entitled  to  the  possession  of  the  property. 

Defobition. — Signature, — Names. — Where  a  deposition  contains  any  rele- 
vant  testimony,  it  is  not  error  to  refuse  to  suppress  it,  and  the  fact  that 
the  deponents  subscrihed  their  names  by  initials  is  no  reason  for  suppress- 
ing the  deposition. 

SuPRKHE  Court. — Instruction, — Evidence, —  Verdict, — An  error  in  giving  or 
refusing  to  give  an  instruction  will  not  work  a  reversal  of  the  case,  where 
it  appears  that  the  verdict  was  clearly  right  upon  the  evidence. 

Same. — Harmiess  Error, — A  judgment  will  not  be  reversed  on  account  of 
irrelevant  evidence,  where  it  is  entirely  harmless. 

From  the  Montgomery  Circuit  Court. 

J.  Wright  and  J.  M.  Seller^  for  appellants. 
T.  H.  Ridine,  B.  T.  Ridine,  P.  8.  Kennedy  and    W.  T. 
Brushy  for  appellees. 

Best,  C. — The  appellees  brought  this  action  against  the 
appellants  to  recover  a  portable  engine.  The  complaint 
averred  that  the  plaintiffs  were  the  owners  and  entitled  to  the 
possession  of  the  engine;  that  the  defendants  had  possession 
without  right,  and  unlawfully  detained  the  same  in  Mont- 
gomery county,  etc. 

A  demurrer  to  the  complaint,  for  the  want  of  facts,  was 
overruled,  and  an  answer  of  four  paragraphs  was  filed.  A  de- 
murrer to  the  second  and  third  paragraphs  of  the  answer  was 
sustained,  and  a  reply  to  the  fourth  was  filed.  The  issues 
were  tried  by  a  jury,  and  a  verdict  returned  for  the  plaintiffs. 
Motions  for  a  new  trial  and  for  a  venire  de  novo  were  over- 
ruled, and  judgment  was  rendered  upon  the  verdict.  These 
various  rulings  have  been  assigned  as  error  in  this  court, 
and  will  be  considered  in  the  order  of  their  sfcateme^t. 

The  objection  made  to  the  complaint  is  that  it  does  not  aver 
that  the  engine  was  not  taken  for  a  tax,  assessment  or  fine,  or 
seized  under  an  execution  or  attachment  against  the  property 
of  the  plaintiff.  This  was  unnecessary.  Where  an  immedi- 
ate delivery  of  the  property  is  sought,  the  statute  requires  an 
affidavit  to  be  made  stating  these  facts,  but  the  complaint  it- 
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self  need  not  contain  these  averments^  whether  the  immediate 
delivery  of  the  property  is  or  is  not  sought.  Sections  1266 
and  1267,  R.  S.  1881. 

In  this  case,  the  immediate  delivery  of  the  property  was 
sought,  and  the  proper  affidavit  made.  The  complaint  was 
sufficient,  and  the  demurrer  properly  overruled. 

The  third  paragraph  of  the  answer  alleged,  in  substance^ 
that  the  plaintiffs  sold  the  engine  in  question  to  one  E.  B. 
Reynolds  upon  condition  that  they  should  retain  the  title  un- 
til the  price  was  fully  paid ;  that  two  notes,  containing  this  con- 
dition, remained  unpaid,  and  that  Reynolds  induced  the  plain- 
tiffs to  make  the  sale  by  fraud,  stating  the  facts ;  that  he  made 
one  payment  upon  the  contract  and  then  sold  the  engine  to 
the  defendants. 

The  appellants  maintain  that  the  averments  of  this  para- 
graph show  that  the  appellees'  cause  of  action  is  in  &ct  based 
upon  the  notes  made  for  the  engine,  and  as  they  are  not  de- 
clared uppn  by  filing  them,  or  copies  of  them,  with  the  com- 
plaint, the  action  can  not  be  maintained,  and  hence  the  para- 
graph was  sufficient. 

This  is  an  entire  misapprehension  of  the  nature  of  the  ac- 
tion. It  was  not  based  upon  the  notes,  but  upon  the  alleged 
ownership  of  the  property.  Proof  of  ownership  prima  facie 
entitled  the  appellees  to  a  recovery,  and  the  conditional  sale 
mentioned  in  the  answer  did  not  divest  them  of  their  title. 
The  right  to  recover  did  not  depend  upon  the  notes,  because 
their  title  was  not  acquired  by  them.  At  most,  the  notes  only 
showed  that  their  title,  otherwise  acquired,  was  not  divested 
by  such  sale. 

It  is  also  insisted  that  this  sale  was  procured  by  fraud,  and 
that  the  vendor  in  such  case  can  not  recover  his  property 
without  restoring  or  offering  to  restore  the  consideration. 
This  is  true  where  he  seeks  to  disaffirm  his  contract  on  such 
ground,  but  it  has  no  application  to  a  case  where  the  ven- 
dor has  not  parted  with  his  title.  In  such  case,  he  may  re- 
cover his  property  without  disaffirming  his  contract.     This 
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paragraph  was  insufficient^  and  the  demurrer  properly  sus- 
tained. 

The  second  paragraph  merely  alleged  that  the  appellants 
purchased  the  engine  for  value  and  without  any  notice  of  the 
appellees'  claim.  ^ 

This  was  clearly  bad.  It  neither  avers  from  whom  such 
purchase  was  made^  nor  that  such  vendor  had  any  title.  A 
bona  fide  purchaser  from  a  person  having  no  title  can  not  hold 
the  property  as  against  the  rightful  owner. 

This  brings  us  to  the  motion  for  a  new  trial^  which  em- 
braced many  reasons.  These  will  be  noticed  in  the  order  in 
which  the  appellants  discuss  them. 

It  is  first  insisted  that  the  court  erred  in  permitting  the  ap- 
pellees to  read  in  evidence  the  notes  made  for  the  engine^ 
without  proof  of  their  execution. 

The  appellees, after  proving  that  they  had  manufactured  the 
engine  in  dispute,  had  sold  it  to  E.  B.  Reynolds,  upon  the 
condition  that  the  title  was  not  to  pass  until  full  payment  was 
made,  read  in  evidence  the  notes  received  by  them  for  the  en- 
gine, without  proof  that  they  had  been  executed  by  Reynolds 
and  his  surety,  as  they  purported  to  be.  This  was  right.  Proof 
of  their  execution  was  wholly  immaterial.  If  they  were  exe- 
cuted by  the  makers,  as  they  purported  to  be,  they  only  tended 
to  show  that  the  appellees  had  not  parted  with  their  title,  and 
if  they  were  not  executed  by  them,  they  tended  to  show  the 
same  feet,  as  they  were  received  by  the  appellees  for  the  en- 
gine. In  either  case  their  production  tended  to  show  that  the 
sale  made  did  not  divest  the  appellees'  title,  and  hence  it  was 
unnecessary  to  prove  their  execution.  Had  the  appellees  ac- 
quired title  by  them,  proof  of  their  execution  would  have 
been  necessary.   There  was,  therefore,  no  error  in  this  ruling. 

It  is  next  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  deposition  of  David  June,  one  of  the  appellees,  and 
in  support  of  this  cause  the  appellants  insist  that  the  deposi- 
tion of  said  witness  contained  hearsay  statements,  and  that  its 
tendency  was  to  prove  the  contents  of  a  written  contract  which 


256  SUPREME  COURT  OF  INDIANA, 

Pajne  et  a/,  v.  June  ei  cU, 

was  embodied  in  the  notes  themselves.  These  objections  are 
not  well  founded  in  fact.  The  deposition  also  contained  the 
testimony  of  said  witness  as  to  the  ownership  of  the  engine. 
This  was  relevant  and  properly  proved  by  him  in  the  depo- 
sition. If  the  deposition  contained  the  objectionable  testi- 
mony indicated,  the  appellanls  should  have  moved  to  exclude 
such  portions,  and  not  the  entire  deposition. 

It  is  further  insisted  that  the  court  erred  in  admitting  in 
evidence  the  deposition  of  Horace  S.  Buckland,  on  the  ground 
that  it  was  irrelevant  and  immaterial. 

The  deposition  of  this  witness  tended  to  prove  that,  as 
agent  of  the  appellees,  he  had,  before  the  commencement  of  the 
suit,  demanded  the  engine  of  the  appellants.  This  was  rele- 
vant, material  and  necessary,  in  order  to  enable  them  to  recover, 
and  the  motion,  for  this  reason,  was  properly  overruled. 

,The  motion  to  exclude  the  deposition  of  William  H.  Ford 
was  properly  overruled,  because  portions  of  it  tended  to  iden- 
tify the  engine  in  dispute  as  the  engine  transferred  by  the  ap- 
pellees to  E.  B.  Reynolds,  as  above  stated. 

It  is  also  insisted  that  the  court  erred  in  giving  and  in  refus- 
ing to  give  instructions.  We  have  examined  them  all  care- 
fully, and  think  the  court  did  not  err  in  either  respect.  We 
will  not  set  them  out,  however,  as  the  verdict  in  this  case  was 
right  upon  the  evidence,  and  in  such  case  the  judgment  will 
not  be  reversed  for  giving  an  erroneous  instruction  or  refus- 
ing to  give  a  proper  one.  Pennington  v.  NavCy  15  Ind.  323; 
kitate,  €x  rel,  v.  Parish,  83  Ind.  223. 

It  is  next  insisted  that  the  court  erred  in  permitting  the 
appellees  to  read  in  evidence  two  chattel  mortgages  executed 
by  the  appellants  upon  the  engine  at  the  time  they  purchased 
it.  The  description  of  the  engine,  as  contained  in  these  mort- 
gages, tended,  perhaps,  to  identify  it.  If  so,  they  were  ad- 
missible for  such  purpose,  and,  if  not,  their  admission  was  en- 
tirely harmless.  No  available  error  was,  therefore,  committed 
in  this  respect. 

The  appellants  also  insist  that  the  evidence  does  not  sus- 
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tain  the  verdict.  We  think  differently.  It  shows  that  the 
appellees^  doing  business  under  the  name  of  '^  D.  June  &  Co./' 
manu&ctured  the  engine  at  Fremont^  Ohio^  sold  it  to  E.  B. 
Reynolds^  of  White  county^  Indiana^  upon  condition  that  the 
title  should  not  pass  until  full  payment  was  made ;  that  he 
paid  the  cash  payment  and  made  three  notes  of  $270  each, 
containing  these  clauses :  ^^  The  express  conditions  of  the 
sale  and  purchase  of  the  Champion  Engine^  for  which  this 
note  is  given,  are  such  that  the  title,  ownership  and  posses* 
sion  does  not  pass  from  the  said  D.  June  &  Co.  until  this 
note,  with  interest,  is  paid  in  full.  The  said  D.  June  &Co.  have 
full  power  to  declare  this  note  due  and  take  possession  of 
said  Champion  Engine  at  any  time  they  may  deem  this  note 
insecure,  even  before  the  maturity  of  the  same ;"  and  that  these 
notes  purported  to  be  signed  by  G.  A.  Reynolds  as  surety ; 
that  the  first  one  maturing  was  paid,  and  before  tlie  maturuy 
of  the  next  the  engine  was  transferred  to  the  appellants,  and 
Reynolds  left  the  country ;  that  suit  was  brought  upon  the  sec- 
ond note,  its  execution  denied  by  6.  A.  Reynolds,  and  pending 
these  proceedings  the  appellees  traced  the  engine  to  the  appel- 
lants' possession,  in  Montgomery  county,  Indiana,  demanded  it 
of  them  and  brought  this  action  for  its  recovery.  Under  these 
circumstances  they  were  entitled  to  recover  the  engine.  Brad- 
shaw  v.  WameTy  64  Ind.  58 ;  Hodson  v.  Warner,  60  Ind.  214. 

They  also  insist,  at  great  length,  that  the  delivery  of  prop- 
erty under  such  conditional  sale  to  the  vendee  clothes  him 
with  authority  to  transfer  the  title  to  a  bona  fide  purchaser, 
and  hence  contend  that,  as  appellants  are  such  purchasers,  the 
action  can  not  be  maintained.  The  above  cases  hold  this 
proposition  against  them. 

The  appellants  also  insist  that  the  court  erred  in  overrul- 
ing their  motion  for  a  venire  de  novo.  The  verdict  is  in  these 
words :  "  We,  the  jury,  find  for  the  plaintiff,  and  that  the  en- 
gine in  controversy  is  of  the  value  of  $600,  and  is  in  posses- 
sion of  the  defendants.  John  Peterson,  Foreman." 
Vol.  92.— 17 
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The  alleged  defects  are  that  the  verdict  does  not  find  that 
the  plaintiffs  are  the  owners  and  entitled  to  the  possession  of 
the  engine.  The  general  finding  for  the  plainti&  was  a  find- 
ing of  both  these  facts.  Rowan  v.  TtaguCy  24  Ind.  304; 
Orocker  v.  Hoffman,  48  Ind.  207. 

It  was  unnecessary  for  the  verdict  to  express  a  finding  upon 
each  averment  of  the  complaint.  The  general  finding  was 
sufficient  in  this  respect.  No  error  was,  therefore,  committed 
in  this  ruling. 

We  have  now  noticed  all  the  questions  raised,  and  as  we 
are  of  opinion  that  there  is  no  error  in  the  record,  the  judg- 
ment should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed  in  all 
things,  at  the  appellants'  costs. 

Aled  Nov.  1,  1883. 

On  Petition  for  a  Rehearing. 

Best,  C. — The  depositions  of  Horace  S.  Buckland  and 
William  H.  Ford  were  signed  by  the  initials  of  their  Chris- 
tian names,  and  the  appellants  insist  that  the  court  erred  in 
refusing,  to  suppress  them.  This  was  not  a  sufficient  caus6.  A 
party  may  bind  himself  by  executing  any  other  written  in- 
strument in  this  way,  and  we  perceive  no  reason  why  a  depo- 
sition may  not  be  "  subscribed  ^'  in  the  same  way.  Such  sig- 
nature is  presumptive  evidence  that  the  witness  subscribed  his 
deposition,  and  if  the  party  who  desires  its  suppression  really 
believes  that  the  witness  did  not  sign  it,  the  onus  is  upon  him 
to  show  it.  The  want  of  the  full  Christian  name  is  not  enough. 

The  only  other  question  urged  is  that  the  court  permit- 
ted the  notes  of  Reynolds  &  Reynolds  to  be  read  in  evidence 
without  proof  ^f  their  execution.  This  was  fully  considered 
in  the  original  opinion,  and  we  adhere  to  the  view  there 
taken.     The  petition  should  be  overruled. 

Per  Curiam. — ^The  petition  is  overruled. 

Filed  Dec)  12,  1883. 
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No.  10,600. 

'li~SSI 
Carey  et  al.  v.  The  City  of  Richmond  et  al.  iat  664 

WiTKEBS. — Oron-ExanwMition. — JVactiee. — Where  a  witness  testified  that  a 
witness  on  the  other  side  had,  on  another  trial,  testified  to  certain  facts, 
it  is  proper,  on  cross-examination,  to  ask  what  other  facts  the  witness 
swore  to  on  the  other  trial. 

From  the  Wayne  Circuit  Court. 

W.  A.  BicUe  and  8.  A.  Forkner,  for  appellants. 

W.  Z>.  Fotilkey  J.  L.  JRupe  and  /.  F.  Rabbins,  for  appellees. 

Franklin,  C. — Appellants  Carey  and  wife  sued  the  city  of 
Richmond  and  three  of  its  police  officers  for  an  assault  and 
battery  upon,  and  the  unlawful  arrest  and  false  imprisonment 
of,  the  wife.  A  demurrer  was  sustained  to  the  complaint  as 
to  the  city  of  Richmond.  Ou  motion  of  the  defendants  (the 
police  officers)  portions  of  the  complaint  were  stricken  out. 
Two  additional  paragraphs  to  the  complaint  were  then  filed. 
An  answer  in  three  paragraphs  was  filed :  1st.  A  denial.  2d. 
Justification  under  the  vagrant  act  of  1877.  3d.  Justification 
under  an  ordinance  of  the  city. 

A  demurrer  was  overruled  to  the  second  and  third  para- 
graphs of  the  answer,  and  a  reply  in  denial  filed.  There  was 
a  trial  by  jury,  verdict  for  defendants,  and,  over  a  motion  for 
a  new  trial,  judgment  was  rendered  for  the  defendants  for 
costs.     Errors  have  been  assigned  upon  the  foregoing  rulings. 

Without  setting  out  specifically  the  pleadings  of  the  parties^ 
or  the  rulings  of  the  court,  we  conclude  that  there  is  no  error 
in  the  record  sufficient  to  reverse  the  judgment  until  we  come 
to  the  fourth  specification  in  the  ussignment  of  errors,  and 
that  is  upon  the  overruling  of  the  motion  for  a  new  trial. 

The  charge  against  Mrs.  Carey  in  the  former  case  was  that 
she  was  a  prostitute,  and  found  wandering  in  the  streets  of 
the  city  of  Richmond  at  8 :  30  o^clock  at  night ;  and  the  de- 
fence in  this  case  is  that  the  appellees  were  police  and  peace 
officers,  and  as  such  arrested  her,  doing  no  more  violence  than 
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was  necessary  to  take  and  retain  her  in  custody;  that  at  that 
hour  of  the  night  the  mayor's  court  was  not  in  session^  nor 
was  there  any  other  judicial  tribunal  before  which  she  could 
then  be  taken  ;  that  for  the  want  of  bail  they  took  and  locked 
her  up  in  the  female  prison  of  the  city  f^^r  safe-keeping,  until 
a  formal  charge  could  be  preferred  against  her,  where  she  re- 
mained until  10  o'clock  P.  M.  of  that  night,  when  she  was  re- 
leased upon  bail. 

U^on  the  trial  of  this  cause  the  appjllees  proved,  without 
objection,  certain  conduct  between  appellant  Mrs.  Carey  and 
one  Stokes  upon  a  sofa  at  her  house  when  they  were  alone,  a 
short  time  before  the  arrest.  Mrs.  Carey  and  Stokes  were 
called  as  witnesses  in  rebuttal,  and  they  testified  that  no  such 
conduct  took  place.  They  were  then  asked  by  defendants' 
counsel  if  they  had  not  testified  before  the  mayor's  court, 
upon  the  former  trial,  and  stated  in  their  testimony,  that  they 
were  then  upon  the  sofa,  and  that  he  was  bathing  her  head ; 
which  they  denied  so  testifying,  though  appellant  had  testi- 
fied fully  in  the  case.  The  mayor  and  other  witnesses  were 
then  introduced  by  the  defendants,  and  these  witnesses  testi- 
fied that  Mrs.  Carey  and  Stokes,  on  the  former  trial  before  the 
mayor,  did  testify  as  above  asked  and  by  them  denied.  Ap- 
pellants' counsel  then  asked  them  to  state  "  what  other  facts  or 
circumstances  said  Mary  Carey  testified  and  swore  to  on  such 
former  trial."  To  which  defendants  objected,  and  the  court 
sustained  the  objection,  but  announced  that  the  witnesses 
might  be  cross-examined  as  to  all  she  testified  to  on  the  former 
trial  about  sitting  on  the  sofa. 

It  is  a  familiar  rule  of  law,  that  when  a  witness  has  tes- 
tified to  a  part  of  a  conversation,  he  may  be  required  on  cross- 
examination  to  testify  as  to  all  that  conversation  upon  the  sub- 
ject in  controversy,  material  to  the  case.  Meizer  v.  Statey  39 
Ind.  596;  Mdcher  v.  State,  49  Ind.  124  (19  Am.  R.  673); 
Hameaa  v.  State,  ex  reL,  57  Ind.  1. 

In  the  last  ease  cited,  a  witness  testified  that  a  witness  on 
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a  former  trial  had  testified  to  a  particular  thing,  and  on  cross- 
examination  he  was  asked  to  state  all  that  said  other  witness 
bad  testified  to  on  said  former  trial ;  the  other  party  objected, 
and  the  objection  was  sustained  by  the  court.  This  court  held 
that  such  ruling  was  an  error,  for  which  the  judgment  was  re- 
versed. WoRDEN,  J.,  in  rendering  the  opinion,  said :  "  It 
seems  to  us  to  be  clear,  that  the  defendant,  upon  cross-exam- 
ination, was  entitled  to  bring  out  all  that  said  Susannah  had 
testified  to  on  the  former  trial.  An  isolated  portion  of  the  evi- 
dence of  a  witness  might  give  no  just  appreciation  of  the  force 
and  efiFect  of  the  evidence,  taken  as  a  whole.  The  evidence 
of  a  witness  in  chief  is  often  materially  modified,  and,  indeed, 
some  times  wholly  changed,  by  the  cross-examination.  This  is 
within  the  experience  of  every  practicing  lawyer."  It  is  further 
added,  that  the  rule  that  the  party  asking  the  question,  if  ob- 
jected to,  must  state  what  he  expects  to  prove  by  the  witness, 
does  not  apply  to  this  class  of  cases.  "  The  rule  could  sel- 
dom, if  ever,  be  applied  to  cross-examinations."  And  we  may 
further  add  that  in  this  case  the  plaintiffs  ought  to  be  permit- 
ted to  test  the  memory  of  the  witnesses,  and  the  attention  given 
by  them  to  the  testimony  given  in  the  former  trial  about 
which  they  were  testifying.  If  the  witnesses  upon  the  former 
trial  had  testified  fully  to  other  fiaicts  material  to  the  case,  and 
these  witnesses  were  unable  to  state  what  that  testimony  was, 
it  would  certainly  have  a  tendency  to  show  that  they  did  not 
pay  good  attention  to  the  former  testimony,  or  that  their  mem- 
ory was  deficient  in  recollecting  what  it  was,  and  in  either 
event  tend  to  weaken  the  contradiction.  See  the  case  of  Harper 
V.  Harper,  57  Ind.  547. 

We  think  that  a  reasonably  extended  cross-examination  in 
snch  cases  should  be  allowed,  and  that  the  court  erred  in  re- 
fusing such  cross-examination  in  this  case.  For  this  error 
the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
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all  things  reversed,  at  appellee's  costs ;  and  that  the  cause  be 
remanded,  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance   with  this 
opinion. 
Filed  Dec.  21,  1883.  .^ 


No.  10,833. 

Scarlett  et  al.  v.  Snodgbajss. 

Married  Woman. — Conlract, — Case  Overruled, — A  married  woman  is  not 
personally  liable  on  a  contract  made  for  the  purchase  of  lands  jointly 
with  her  husband  in  August,  1881.  Emmeit  v.  YandeSj  60  Ind.  548,  over- 
Tuled  so  far  as  in  conflict  with  Searle  y.  Whippermany  79  Ind.  424. 

From  the  Union  Circuit  Court.  • 

T.  D.  Evans  and  L.  H,  Stanford,  for  appellants. 
J.  R.  Mitchell  and  /.  W.  Oonnaway,  for  appellee. 

Black,  C. — The  complaint  in  this  action^  which  was  brought 
by  the  appellee  against  theappellants  Margaret  H.  Scarlett  and 
Robert  Scarlett,  her  husband,  showed,  in  substance,  that  on 
the  6th  of  August,  1881,  the  appellee  purchased  certain  land 
in  Union  county,  being  ninety-eight  and  one-fourth  acres, 
for  the  price  of  $35  per  acre,  from  a  commissioner  appointed 
by  the  Union  Circuit  Court  to  sell  it,  the  terms  of  sale  being 
that  the  purchaser  should  pay  one-third  of  the  purchase- 
money  in  cash,  and  the  residue  in  two  equal  annual  instal- 
ments, secured  by  mortgage  on  said  land,  and  on  said  day 
said  commissioner  executed  to  the  appellee  a  certificate  of 
said  sale;  that  afterwards,  on  the  same  day,  the  appellant 
Margaret,  by  her  agent  and  husband,  said  Robert,  and  said 
Robert  for  himself,  purchased  said  real  estate  from  the  ap- 
pellee, for  the  price  of  $40  per  acre,  on  the  following  terms : 
The  appellant  Margaret,  by  her  said  agent  and  husband,  and 
the  appellant  Robert  for  himself,  contracted  and  agreed  with 
the  appellee  to  receive  an  assignment  of  the  certificate  of 
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purchase  to  said  Margaret^  aud  that  she  would  pay  the  cash 
paymeDt,  and  the  appellants  would  execute  their  notes  and 
mortgage  on  said  land  to  secure  the  deferred  payments^  do- 
ing all  that  the  appellee  was  bound  to  do  by  the  terms  of  the 
sale ;  and  said  Margaret,  by  her  said  agent,  and  said  Kobert, 
in  consideration  or  the  assigumeut  of  said  certificate  to  said 
Margaret,  his  said  wife,  contracted  and  agreed  for  himself 
and  on  behalf  of  his  said  wife,  as  her  agent,  with  the  appel- 
lee, that  said  Robert  and  his  said  wife,  in  addition  to  carrying 
out  the  contract  of  the  appellee  with  said  commissioner, 
would  execute  their  promissory  note  for  $490,  payable  to  the 
appellee  at  the  time  and  on  the  day  that  the  court  should 
confirm  said  sale  and  order  said  commissioner  to  execute  a 
<leed  of  conveyance  for  said  land  and  approve  the  same ;  that, 
in  compliance  with  and  execution  of  said  contract,  said  Mar- 
garet, by  her  said  agent  and  husband,  received  an  assignment 
of  said  certificate  from  the  appellee,  and  on  the  same  day  that 
«aid  certificate  was  assigned  to  her  by  endorsement  in  writ- 
ing by  the  appellee,  she,  by  her  said  agent,  drew  her  check  on 
her  bank  account  with  a  bank  named  for  $1,143.33,  the  one- 
third  part  and  cash  payment  of  said  purchase-money,  which 
oheck  was  so  drawn  in  favor  of  and  payable  to  the  appellee 
and  was  for  said  cash  payment ;  that  said  check  was  delivered 
to  the  appellee  and  was  by  him  assigned  by  endorsement  in 
writing  to  said  commissioner,  in  full  payment  of  said  cash 
payment;  and  said  Margaret,  by  her  said  husband  and  agent, 
further  agreed  to  execute  the  notes  and  mortgage  to  secure 
the  deferred  payments  in  the  place  and  stead  of  the  appellee, 
which  said  commissioner  at  the  time  accepted  in  lieu  of  the 
notes  and  mortgage  of  the  appellee ;  that  said  Robert,  as  the 
agent  of  said  Margaret,  was  duly  authorized  and  empowered 
to  make  said  purchase,  and  was  fully  authorized  as  her  agent 
"to  draw  said  check  on  her  bank  account,  and  she  fully  en- 
dorsed and  ratified  the  acts  of  her  said  husband  and  agent  in 
«aid  purchase  and  in  the  drawing  of  said  check ;  that  the  ap- 
pellee fully  executed  and  performed  all  his  part  of  said  con- 
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tract  with  the  appellants  and  each  of  them,  by  the  assignment 
of  all  his  right,  title  and  interest  in  and  to  said  certificate  by 
endorsement  in  writing;  that  afterward,  on  the  8th  of  Au- 
gust, 1881,  said  Margaret  and  her  husband,  said  Robert,  as- 
signed said  certificate  by  endorsement  in  writing  to  Emmett 
B.  Grould;  that  said  Margaret  and  Robert,  her  said  husband 
and  agent  and  joint  promisor,  and  each  of  them  havt;  wholly 
failed,  neglected  and  refused  to  execute  their  said  note  paya- 
ble to  the  appellee  for  $490,  or  to  pay  said  sum  to  him  or  any 
other  person  at  his  request,  though  often  requested  so  to  do ; 
that  on  the  19th  of  October,  1881,  said  commissioner  reported 
his  sale  of  said  real  estate,  with  all  his  proceedings  thereon^ 
for  approval  of  the  court,  and  said  circuit  court  approved 
said  sale  and  ordered  said  commissioner  to  execute  a  deed  of 
conveyance  to  said  Gould  and  present  the  same  for  approval, 
which  deed  was  by  the  court  approved  and  ordered  to  be  de- 
livered to  said  Gould,  on  said  last  mentioned  day.  And  it 
was  alleged  that  the  appellants  were  indebted  to  the  appellee 
in  said  sum  of  $490,  which  was  due  on  the  19th  of  October, 
1881,  and  that  the  same  with  interest  thereon  was  wholly 
unpaid. 

A  joint  demurrer  to  the  complaint,  for  want  of  sufficient 
fisicts,  was  overruled.  The  appellants  answered  by  general  de- 
nial. A  trial  by  jury  resulted  in  a  verdict  for  the  appellee  for 
$490,  against  both  of  the  appellants,  each  of  whom  made  a 
motion  for  a  new  trial.  The  motions  were  overruled,  the  ap- 
pellant Margaret  alone  excepting  to  the  ruling,  and  judgment 
was  rendered  on  the  verdict. 

It  is  not  insisted  that  the  judgment  should  be  disturbed  aft 
to  the  appellant  Robert. 

Among  the  specifications  in  the  assignments  of  errors,  it  ia 
separately  assigned  by  the  appellant  Margaret  that  the  com- 
plaint does  not  state  facts  sufiicient  to  constitute  a  cause  of 
action. 

Her  contract,  on  which  it  was  sought  to  hold  her  personally 
liable,  was  made  on  the  6th  of  August,  1881.     It  was  shown 
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by  the  complaint  that  she  was  then  a  married  woman.  She 
could  not  be  personally  bound  by  the  contract ;  and,  there- 
fore, the  complaint  did  not  state  facts  sufficientas  against  her. 
Emmett  v.  Yandes,  60  Ind.  548,  overruled  so  far  as  it  is  in 
conflict  with  Searle  v.  Whipperman,  79  Ind.  424,  and  Slioaf 
V.  Joray^  86  Ind.  70. 

The  judgment  should  be  affirmed  as  to  the  appellant  Robert 
Scarlett,  and  should  be  reversed  as  to  the  appellant  Margaret 
H.  Scarlett. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed  as  to  the  appellant  Robert  Scar- 
lett, at  his  costs,  and  reversed  as  to  the  appellant  Margaret  H. 
Scarlett,  at  the  costs  of  the  appellee. 

Filed  Dec.  19, 1883. 


No.  10,625. 

Fox,  Administrator,  v.  Fraser  et  al. 

Vendor's  Lien. —  Waiver, — Conveyance, — Mortgage. — A  conveyance  of  lands 
by  a  debtor  to  trustees  in  trust  to  sell  and  apply  the  proceeds,  as  far  as 
needed,  in  the  payment  of  certain  enumerated  debts,  and  then  return 
any  balance  to  the  grantor  with  the  written  assent  annexed  of  the  cred- 
itors so  provided  for,  has  the  effect  of  a  mortgage  for  their  benefit,  and 
is  a  waiver  by  any  such  creditor  of  a  vendor's  lien  for  his  debt  upon  a 
part  of  the  lands  so  coaveyed  in  trust 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B,  Sellers,  for  appellant. 
W.  E,  Uhl,  for  appellees. 

BiCKNELL,  C.  C. — This  was  a  suit  by  the  appellant  to  en- 
force a  vendor's  lieu.  The  complaint  states  that  John  Large, 
in  April,  1873,  conveyed  land  to  James  C.  Reynolds,  and  for 
a  part  of  the  purchase-money  took  his  three  notes,  payable 
respectively  on  the  20th  days  of  February,  1878,  1879  and 
1880;  that  these  notes  are  all  unpaid  except  that  there  is  a 
credit  on  one  of  them  for  $138.56 ;  that  in  November,  1873, 
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Keynolds  and  wife  conveyed  the  land  to  Thomas  Wilson  and 
John  C.  Merriam  in  trust  for  his  creditors ;  that  in  Decem- 
ber, 1873,  the  said  trustees  and  Reynolds  and  wife  joined  in 
a  conveyance  of  the  land  to  the  defendant  Maria  L.  Fraser, 
who  took  the  conveyance  with  notice  that  the  notes  aforesaid 
were  not  paid ;  that  Large  is  dead  and  plaintiff  is  his  admin- 
istrator ;  that  Reynolds  is  dead  and  the  defendant  Clark  is 
his  administrator;  that  William  Fraser,  the  husband  of  the 
defendant  Maria  is  dead,  and  she  is  his  administratrix ;  that 
Reynold^s  estate  is  wholly  insolvent.  The  defendant  Maria 
Fraser  answered  in  several  paragraphs.  The  plaintiff  replied, 
and  upon  a  trial  by  the  court  the  finding  was  for  the  defend- 
ants; the  plaintiff  appealed.  He  complains  of  the  action  of 
the  court  in  overruling  his  separate  tiemurrers  to  the  second, 
third  and  fourth  paragraphs  of  Maria  Fraser's  answer.  The 
second  paragraph  of  said  answer  avers  that  Reynolds,  on  No- 
vember 13th,  1873,  being  largely  indebted,  he  and  his  wife 
made  a  deed  of  trust  to  Wilson  and  Merriam  for  the  benefit 
of  his  creditors,  who  assented  to  the  deed  and  became  parties 
thereto ;  that  part  of  the  property  embraced  in  said  deed  of 
trust  was  the  land  mentioned  in  the  complaint ;  that  the  said 
John  Large,  the  plaintiff's  intestate,  was  one  of  said  assent- 
ing creditors,  and  became  a  party  to  said  deed  of  trust,  and  as 
such  signed  a  writing  annexed  thereto  entitled  '^ assent  of 
creditors;  "  that  in  the  schedule  of  indebtedness  annexed  to 
said  deed  of  trust  the  notes  now  sued  on  were  specified,  and 
the  payment  of  said  notes  was  provided  for  in  said  deed ;  that 
said  John  Large  expressly  assented  in  writing  to  the  convey- 
ance of  the  land  mentioned  in  the  complaint  to  the  said 
Maria  Fraser,  and  to  the  appropriation  of  the  purchase- 
money  thereof  to  the  payment  of  the  debts  of  said  Reynolds 
as  provided  for  in  said  trust  deed ;  that  said  defendant  has 
paid  all  the  purchase-money  for  said  land  described  in  the 
complaint,  and  with  the  express  consent  of  said  John  Large, 
and  upon  the  debts  of  said  Reynolds,  as  agreed  to  by  said 
Large.     By  reason  whereof  any  lien  of  said  Large  upon  the 
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land  mentioned  in  the  complaint  was  waived  and  abandoned. 
A  copy  of  the  deed  of  trust  is  made  a  part  of  this  defence. 
It  recites  that  it  is  made  to  provide  for  the  liquidation  and 
payment  of  the  debts  and  liabilities  of  Reynolds,  as  herein- 
after enumerated,  and  declares  the  order  in  which  the  debts 
shall  be  paid,  and  that  upon  the  payment  of  all  such  debts, 
the.  residue  of  the  property  remaining  in  the  hands  of  the 
trustees  shall  be  returned  to  the  said  Reynolds  or  his  legal 
representatives.  A  copy  of  the  following  assent  of  credi- 
tors, annexed  to  said  deed  of  trust,  is  made  a  part  of  the  an- 
swer: "We,  the  undersigned  creditors  of  James  C.  Rey- 
nolds and  of  Reynolds  &  Orton  and  of  J.  &  J.  C.  Reynolds, 
whose  claims  are  enumerated  in  schedule  D,  do  hereby  as- 
sent to  said  deed  and  agree  to  be  bound  by  the  same.''  Among 
the  names  signed  to  this  assent  is  that  of  John  Large,  the 
plaintiff's  intestate.  A  copy  of  schedule  D  of  the  deed  of 
trust  is  also  made  a  part  of  the  second  defence ;  in  it  the 
claims  of  the  Creditors  are  enumerated,  and  among  the  claims 
are  the  notes  now  sued  on. 

Exhibit  B,  made  part  of  the  second  defence,  recites  the 
proposition  made  by  William  Fraser  to  the  trustees  for  the 
purchase  of  the  land  mentioned  in  the  complaint,  and  con- 
cludes thus:  "  Now,  we,  the  undersigned,  creditors  and  trus- 
tees of  the  said  James  C.  Reynolds,  do  hereby  consent  that 
the  said  Thomas  H.  Wilson  and  John  C.  Merriam,  trustees  as 
aforesaid,  shall  make  said  trade  with  said  Fraser  as  above  set 
forth."  Among  the  signatures  to  this  document  is  that  of 
John  Large,  the  plaintiff's  intestate.  The  third  paragraph 
of  the  answer  states  the  same  facts,  and  that  said  Large  never 
made  any  claim  upon  said  trustees ;  that  the  proceeds  of  said 
sale  to  the  defendant  should  be  applied  to  the  payment  of  any 
lien  held  by  him  on  said  lands,  but  consented  that  said  pro- 
ceeds should  be  applied  in  payment  of  other  creditors,  which 
was  done  by  said  trustees.  This  paragraph  is  pleaded  by  way 
of  estoppel.  The  fourth  paragraph  of  the  answer  contains  all 
the  material  allegations  of  the  second  and  third  paragraphs, 
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and  also  states  that  said  Large,  while  said  trustees  were  en- 
gaged in  the  execution  of  their  trust,  stood  by  and  attended 
their  meetings  and  the  meetings  of  the  other  creditors  inter- 
ested in  said  trust,  and  never,  at  any  time,  gave  notice  to  said 
trustees  of  his  intention  to  claim  any  such  lien  as  is  now 
claimed. 

The  trust  deed,  set  forth  in  the  second  paragraph  of  the  an- 
swer, was  in  effect  the  .same  as  a  mortgage  to  the  trustees  for 
the  benefit  of  the  creditors,  including* John  Large;  it  em- 
braced other  property  besides  that  upon  which  Large  had  his 
vendor's  lien ;  when  Large  agreed  to  the  deed  of  trust  and 
accepted  the  benefit  of  its  provisions,  he  acquired  an  interest 
in  such  other  property.  The  trustees  held  all  the  property 
on  condition  that  it  should  be  sold  and  the  proceeds  applied 
in  paymentof  the  creditors,  including  Large,  whose  notes  now 
sued  on  were  enumerated  in  the  schedule  of  indebtedness,  and 
the  residue  was  to  be  paid  to  Reynolds.  A  vendor  does  not 
waive  his  lien  by  proceedings  to  collect  the  notes  given  for 
the  land  {Crowfoot  v.  Zink,  30  Ind.  446) ;  nor  by  a  mere  agree- 
ment to  receive  a  mortgage;  but  he  does  waive  it  by  taking  a 
note  with  surety,  or  a  mortgage  or  any  other  express  security 
or  Hen.  Boon  v.  Murphy^  6  Blackf.  272 ;  Way  v.  Patty,  1 
Ind.  102;  Harris  v.  Harlan,  14  Ind.  439;  MaUix  v.  Weand, 
19  Ind.  151;  Dibblee  v.  3IUchdl,  15  Ind.  435;  Yaryanv. 
Shriner,  26  Ind.  364.  In  the  present  case  Large  took  addi- 
tional express  security  for  his  debt  upon  other  property, 
and  he  consented  in  writing  that  the  entire  property,  includ- 
ing that  upon  which  a  vendor's  lien  is  now  claimed,  should  be 
sold  by  the  trustees  and  the  proceeds  applied  in  payment  of 
himself  and  the  other  creditors.  It  makes  no  difference 
whether  such  security  is  given  in  pursuance  of  the  contract  of 
sale,  or  by  a  subsequent  agreement.  Dibblee  v.  MiicheU,  supra. 
And  the  iact  that  the  notes  are  not  due  when  such  securitv  is 
taken  makes  no  difference.  Such  a  transaction  waives  a  ven- 
dor's lien  as  fully  as  if  notes  were  taken  with  suretv. 

We  think  the  second  paragraph  of  the  answer  was  sufficient ; 
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the  demurrer  to  it  was  properly  overruled,  and  as  the  third 
aud  fourth  paragraphs  coutaia  all  the  material  allegations  of 
the  second,  there  was  no  error  in  overruling  the  demurrers  to 
them.     The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

FUed  Dec  21, 1883. 


No.  11,039. 

Wood  v.  The  State. 

Criminal  Law. — Murder. — IndietmenL — An  iodictment,  alleging  that  the 
defendant  killed  one  S.,  by  then  and  there  stabbing  him,  shows  that  the 
death  of  S.  resulted  from  the  stabbing  by  the  defendant. 

Same. — Prosecuting  Attorney. — Assistance. — A  prosecuting  attorney  is  guilty 
of  no  impropriety  in  asking  the  court  to  appoint  attorneys  to  assist  him 
in  a  prosecution  for  crime,  and  the  court  commits  no  error  in  complying 
with  the  request. 

Same. — SpeeUd  Venire. — Jurors. — The  statute,  R.  S.  1881,  section  1388,  au- 
thorizes the  court  to  issue  a  special  venire  for  additional  jurors,  and 
such  may  be  entitled  of  the  cause  in  which  it  issues. 

Same. — Arraiffnment. — Harmless  Error. — Though  the  defendant  may  waive 
an  arraignment,  yet  the  refusal  of  the  court  to  permit  him  to  do  so  is  a 
harmless  error. 

Same. — Statute  Construed. — The  statute  requires  the  Supreme  Court  to  dis- 
regard harmless  errors.     B.  S.  1881,  section  1891. 

Same. — Evidence.— Deelarations.-'Ites  Oestce. — Declarations  made  half  an 
hour  before  the  commission  of  a  homicide  are  part  of  the  res  gestw  only 
when  they  are  part  of  a  continuous  quarrel  which  resulted  in  the  fatal  act. 

Same. — Threats. — In  a  prosecution  for  homicide,  threats  by  the  deceased 
against  the  accused  are  admissible  in  evidence  for  the  defendant. 

Same. — ^Upon  a  trial  for  homicide,  threats  made  by  the  deceased  against 
the  defendant,  communicated  to  the  latter  just  preceding  an  encounter 
begun  by  the  deceased,  which  ended  in  his  death,  and  warnings  of  great 
danger  from  the  latter  given  by  others  at  the  same  time,  are  proper 
evidence  for  the  defendant. 

WiTNBBS. — Ecidence. — Repetition  of. — Practice. — When  a  witness  has  stated  a 
fact  once,  there  is  no  error  in  refusing  to  allow  a  question  calling  for  its 
repetition. 
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Sake. — Oro88-Examinalio7i, — Supreme  Court — The  party  producing  a  wit- 
ness can  not,  in  the  Supreme  Court,  question  the  action  of  the  trial 
court  in  refusing  to  allow  a  question,  unless  he  state  the  evidence  which 
he  expects  to  elicit.    It  is  otherwise  on  cross-examination. 

Same. — A  cross-examination  must,  as  a  general  rule,  he  confined  to  the 
matters  elicited  by  the  direct  examination. 

From  the  Criminal  Court  of  Allen  County. 

22.  S,  Robertson  and  /.  B.  Harpety  for  appellant. 
F.  T.  Hard,  Attorney  General,  O.  M,  Dawson,  Prosecuting 
Attorney,  H.  Golerick  and  W.  S.  Oppenheim,  for  the  State. 

Elliott,  J. — Appellant  was  adjudged  guilty  of  manslaugh- 
ter, and  from  that  judgment  prosecutes  this  appeal. 

The  indictment  charges  that,  "  on  the  9th  day  of  March, 
1883,  at  the  county  of  Allen  and  State  of  Indiana,  Commo- 
dore Wood  did  then  and  there  feloniously,  purposely,  and 
with  premeditated  malice,  unlawfully  and  feloniously  kill 
and  murder  Charles  Shelner,  by  then  and  there  feloniously, 
purposely,  and  with  premeditated  malice,  unlawfully,  feloni- 
ously, striking,  cutting,  stabbing  and  mortally  wounding  the 
said  Charles  Shelner  with  a  knife,  which  the  said  Commo- 
dore Wood  then  and  there  had  and  held  in  his  hand.'^ 

The  objection  urged  against  this  indictment  is  that  It  does 
not  show  that  Shelner  died  from  the  effects  of  the  stabbing 
inflicted  by  the  appellant.  There  is  no  force  in  this  objec- 
tion. The  charge  ig  made  in  plain  terms  that  the  appellant 
did  feloniously  kill  Charles  Shelner,  and  surely  this  is  a 
direct  averment  that  death  resulted  from  appellant's  wrong- 
ful and  malicious  act.  Veatch  v.  State,  56  Ind.  584  (26  Am. 
R.  44) ;  Meiers  v.  State,  56  Ind.  336.  In  the  averment  is 
contained  the  charge  that  death  did  result,  and  that  the  cause 
of  death  was  the  appellant's  act. 

A  prosecuting  attorney  may  properly  ask  the  court  to 
appoint  attorneys  to  assist  him  in  the  prosecution  of  a  man 
accused  of  crime,  and  the  court  commits  no  error  in  granting 
the  request.  The  law  freely  accords  to  the  accused  the  as- 
sistance of  such  counsel  as  he  may  desire,  and  there  is  no  rea- 
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son  why  the  same  privilege  should  not  be  accorded  to  the 
State.  The  attorneys  employed  in  this  case  were  called  by 
the  prosecuting  attorney,  and  we  can  not  say  that  he  did  not 
act  &irly  and  wisely  in  asking  assistance,  nor  that  the  court 
abused  its  discretion  in  granting  his  request.  Whether  the 
attorDcys  can  claim  pay  for  tneir  services,  or  whether  the 
prosecutor  can  create  any  claim  against  the  State  or  county, 
is  not  here  the  question.  Our  investigation  does  not  extend 
in  that  direction,  for  we  are  simply  to  ascertain  whether  or 
not  aa  error  was  committed  which  prejudiced  the  rights  of 
tBe  appellant.  In  holding,  as  we  do,  that  the  State  may  call 
counsel  to  assist  in  the  prosecution,  we  are  sustained  by  the 
very  decided  weight  of  authority.  I8tat^  v.  Wilson,  24  Kan. 
189  (36  Am.  R.  257) ;  Hopper  v.  Com.,  6  Grat.  684 ;  Shelton 
V.  StcUe,  1  Stew.  &  P.  208 ;  United  States  v.  Hanway,  2  Wall. 
Jr.  139 ;  People  v.  Blackwell,  27  Cal.  65 ;  State  v.  Bartlett,  65 
Ml^ine,  200 ;  Edwards  v.  State,  47  Miss.  581 ;  ^ate  v.  Russell, 
26  La.  An.  68 ;  Jamagin  v.  Slto^,  10  Yerger,  629 ;  Dukes  v. 
State^  11  Ind.  557. 

The  trial  court  had  authority  to  issue  a  special  venire. 
This  authority  is  conferred  by  statute,  and  a  broad  discretion 
is  vested  in  the  courts.  R.  S.  1881,  section  1388;  Merrick 
V.  State,  63  Ind.  327. 

The  record  does  not  show  any  abuse  of  discretion  in  this 
case,  and  we  can  indulge  in  no  presumptions  against  the  ac- 
tion of  the  trial  court;  on  the  contrary,  we  must  presume 
that  the  court  did  its  duty  and  justly  exercised  the  discre- 
tion with  which  it  is  vested. 

A  special  venire  may  be  entitled  as  of  the  cause  in  which 
it  is  issued.  No  material  injury  can  be  done  by  giving  the 
title  of  the  cause,  and  where  there  is  no  substantial  injury 
there  can  be  no  reversal. 

The  statute  now  in  force  provides  that  the  defendant  may 
waive  an  arraignment,  and  it  would  have  been  the  proper 
course  in  this  case  to  have  allowed  the  appellant  to  waive  an 
arraignment.     There  was,  however,  no  material  error  in  re- 
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fusing  to  allow  a  formal  waiver  to  be  entered.  The  court 
did,  perhaps,  a  useless  thing  in  requiring  the  appellant  to 
be  arraigned  after  he  had  asked  to  enter  a  waiver,  but  no  sub- 
stantial injury  was  done  him. 

Appellant's  counsel  are  in  error  in  asserting  that  it  is  not 
a  question  whether  a  defendant  is  6r  is  not  injured  by  the 
ruling  of  the  trial  court.  Our  statute  expressly  requires 
that  we  shall  not  regard  technical  errors  or  defects  which 
did  not  prejudice  the  substantial  rights  of  the  defendant. 
R.  S.  1881,  section  1891. 

It  is  true,  that  declarations  made  by  persons  engaged  in 
an  altercation,  or  made  by  bystanders  during  the  altercation, 
are  admissible  in  evidence  as  part  of  the  res  gesUz.  Baker  v. 
GausiUy  76  Ind.  317.  In  order  to  entitle  such  declarations 
to  admission,  it  must  appear  that  they  were  made  during  the 
progress  of  the  affray.  We  think  there  was  no  material  er^ 
ror  in  excluding  the  testimony  of  Charles  Parker  as  to  igi 
expression  used  by  him  while  stooping  over  the  body  of  the 
deceased,  Charles  Shelner.  This  conclusion  we  rest  upon 
the  fact  that  the  witness  had  stated  substantially  the  same 
matters  in  answer  to  other  questions,  and  not  upon  the  prop- 
osition that  they  were  not  parts  of  the  res  gestce.  Where  the 
witness's  answers  furnish  substantially  the  same  testimony 
as  that  called  for  by  an  excluded  question,  there  is  no  mate- 
rial error  in  the  ruling  excluding  the  question,  for  no  sub- 
stantial injury  is  done  the  party. 

Where  there  is  a  considerable  interval  of  time,  as  a  half  an 
hour,  intervening  between  the  declarations  of  a  witness  or  a 
party  and  the  commission  of  a  criminal  act,  the  declarations 
can  not  be  considered  as  part  of  the  res  gestce.  Where,  how- 
ever, the  declarations  are  part  of  a  quarrel  which  continues 
as  one  transaction  until  it  culminates  in  a  homicide,  then  the 
declarations  made  at  any  time  during  its  progress  and  con- 
nected with  it  become  partof  the  thing  done,  and  as  such  com- 
petent evidence.  Wharton  Crim.  Ev.,  section  263 ;  Jones  v. 
State,  71  Ind.  66. 
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Threats  of  the  person  slain  against  an  accused  are  admissible 
in  evidence  in  the  latter's  favor^  for  the  purpose  of  show- 
iog  what  was  in  the  mind  of  the  accused  when  the  homicide  was 
committed.  HoUer  v.  StaU,  37  Ind.  57  (10  Am.  R.  74).  They 
are  often  admissible  for  the  purpose  of  aiding  in  determining 
who  was  the  aggressor.     Campbell  v.  People,  16  111.  18. 

In  order  to  avail  himself  of  a  ruling  denying  a  right  to 
ask  a  question,  the  party  by  whom  the  witness  is  produced 
must  state  what  he  expects  to  prove.  The  rule^  however,  is 
otherwise  on  cross-examination.  In  the  latter  case  the  cross- 
examining  party  is  not  required  to  make  such  a  statement. 

The  general  rule  is  that  the  cross-examination  must  be  con- 
fined to  the  subject  of  the  direct  examination.  This  rule 
sustains  the  action  of  the  court  below  in  refusing  to  allow  ap- 
pellant to  ask  James  E.  Ballon  several  questions  propounded 
by  counsel. 

The  appellant's  counsel  propounded  to  him  while  on  the 
witness  stand  several  questions^  which  the  court  excluded^  but 
as  no  statement  was  made  as  to  what  testimony  these  ques- 
tions  were  expected  to  elicit,  we  can  not  say  that  any  error 
was  committed  in  refusing  to  allow  them  to  be  answered. 

Anson  Dunton  testified  that  he  was  in  the  store  of  James 
E.  Ballon  where  Woo<l  and  Shelner  both  were,  that  he  heard 
Shelner  say :  "  There  is  the  damned  cuss ;  if  you  say  so  I 
will  pound  him  now;"  that  Shelner  was  speaking  of  Wood; 
that  the  latter  got  up  to  go  out ;  that  ^^  Shelner  walked  out 
in  front  of  him;  Wood  stopped  by  the  witness's  side ;  "  Shel- 
ner stood  outside  looking  in ;  the  witness  communicated  to 
Wood  what  Shelner  had  said."  At  this  point  the  appel- 
lant's counsel  asked  the  witness,  "  What,  if  anything,  did  you 
hear  Ballou  say  to  him,  Wood,  about  preparing  himself,  be- 
cause Shelner  would  pound  him  over  the  head  when  he  went 
out?"  An  objection  was  sustained  to  this  question,  and  the 
following  offers  and  rulings  were  then  made,  as  exhibited  by 
the  following  extract  from'  the  record :  "  The  defendant's 
Vol.  92.— 18 
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counsel  offer  to  prove  by  this  witness  that  he  heard  Ballou 
tell  the  defendant  that  he  had  better  prepare  to  defend  him- 
self, because  Shelner  would  pound  him  over  the  head  when 
he  went  out."  By  the  court :  "  You  can  not  prove  this."  "The 
defendant's  counsel  further  offer  to  prove  by  this  witness  that 
he,  himself,  told  Wood  that  he  had  better  look  out  for  Shelner 
when  he  went  home."  By  the  court :  "  You  can  prove  this.'' 
"The  defendant's  counsel  further  offer  to  prove  by  this  wit- 
ness that  John  P.  Shouff,  Jr.,  said  to  Wood  at  that  time  that 
he  had  better  look  out ;  that  he  wouldn't  be  in  his,  Wood's 
place,  for  a  thousand  dollars  to  night."  By  the  court :  "  You 
can  not  prove  this."  The  witness,  to  whom  these  questions 
were  propounded,  further  testified  that  the  deceased  remained 
standing,  looking  in  the  store;  that  Wood  and  several  others 
went  out;  that  as  Wood  was  passing  the  door  Shelner  said 
to  him,  "I  want  to  speak  to  you  a  minute,"  but  that  Wood 
"  passed  right  along,"  and  he  and  the  deceased  went  along 
near  together  for  fifteen  or  sixteen  feet;  that  then  Shelner 
asked  Wood  whether  he  said  certain  things  of  him,  and  the- 
former  declared  that  he  had ;  that  the  latter  using  an  oppro- 
brious epithet,  called  Wood  a  liar,  and  struck  him.  In  our 
opinion,  the  court  erred  in  excluding  the  offered  evidence. 

In  Fisher  v.  Slate,  77  Ind.  42,  it  was  held  that  it  was  com- 
petent for  the  State  to  prove,  against  the  defendant,  that  some 
minutes  before  the  altercation  a  man  named  Givens  said  to  the 
defendant :  "  Take  this  brick  and  go  down  street  and  see  if 
you  can  find  him,  and  don't  be  bluffed  off  by  him,"  and  the 
principle  on  which  that  case  stands  governs  the  present.  The- 
appellant  had  a  right  to  show  the  purpose  of  the  deceased,  and 
had  also  the  right  to  show  what  appeared  to  him  to  be  that 
purpose.  The  threat  of  the  deceased  made  in  the  store,  the 
waiting  outside,  the  assault  on  the  accused,  and  the  statements 
made  to  him  so  near  the  moment  of  the  encounter,  ought  all 
to  have  gone  to  the  jury  to  enable  them  to  judge  whether 
he  in  good  faith  believed  himself  to  be  in  danger  of  great 
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bodily  harm.  The  question  was  not  whether  the  informatioD 
was  true  or  false^  but  whether  it  was  such  as,  eonjoiued  with 
other  circumstances,  was  likely  to  create  a  well  grounded  ap- 
prehension of  serious  and  urgent  danger.  It  is  not  necessary 
that  a  man  defending  himself  shall  act  upon  real  and  existing 
facts;  it  is  sufficient  if  there  are  appearances  creating  a  well 
grounded  apprehension  of  danger.  The  purpose  of  the  de- 
ceased in  waiting  at  the  door,  and  in  assaulting  the  accused, 
was  an  important  element,  for  with  knowledge  of  that  pur- 
pose the  natural  apprehension  would  be  that  the  assault  was 
intended  to  carry  it  into  ^ffect.  How  much  influence  such 
evidence  should  exert  is  not  for  tlie  court  to  determine ;  that 
is  for  the  jury.  That  it  would  exert  some  influence  entitles 
it  to  admission. 

We  need  not  decide  what  would  be  the  rule  if  the  commu- 
nication had  been  made  to  the  appellant  at  a  period  remote 
from  the  homicide.  It  is  sufficient  to  hold  that  such  a  com- 
munication made  a  very  brief  interval  before  the  afl*ray^  and 
while  the  deceased  was  near  at  hand,  was  competent  as  tend^ 
ing  to  show  that  the  accused  believed  himself  to  be  in  danger 
of  great  bodily  harm.  The  belief  under  which  he  acted  was 
a  question  of  controlling  importance,  and  evidence  tending  to 
show  what  that  belief  was,  and  the  grounds  upon  which  it 
rested,  were  relevant  and  material.  Communications  received 
a  brief  time  before  the  encounter  would  have  tended  to  show 
what  his  belief  was,  and  what  ground  there  was  for  it.  This 
would  be  so  whether  the  witnesses  stated  their  own  views  or 
merely  repeated  threats  uttered  by  the  deceased.  Statements 
made  a  few  minutes  before  the  encounter,  and  while  the  de- 
ceased was  within  full  sight  and  hearing,  and  made  in  connec- 
tion with  the  communication  of  threats  uttered  bv  the  de- 
ceased  a  minute  or  two  before,  ought  to  have  gone  to  the  jury,, 
whether  they  were  repetitions  of  the  threats  of  the  deceased 
or  the  statement  of  the  views  of  the  witnesses. 

Other  questions  are  discussed,  but  we  do  not  deem  it  nec- 
essary to  decide  them,  as  they  may  not  arise  on  another  trial. 
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Judgment  reversed. 

Clerk  will  issue  the  proper  order  to  the  warden  of  the 
Northern  Prison  for  the  return  of  the  prisoner  to  Allen  county. 

Filed  Dec.  21, 1883. 


No.  10,768. 

Kimble  v.  Seal. 

Pabtnebship. — Complaint  for  Accounting  and  Dissolution. — In  a  suit  between 
partners  for  a  dissolution  and  an  accounting,  a  motion  to  make  the  com- 
plaint more  speciiic  by  stating  the  items  of  the  account  or  any  of  them 
169  849|  fihould  be  overruled;  it  is  enough  to  state  the  gross  amount  due  to  the 

92     276  plaintiff. 

Same. — When  a  partner  on  demand  refuses  to  account  with  his  copart- 


02       270  ner,  a  suit  for  dissolution  and  an  accounting  may  be  maintained,  and 

170       130|  ^jjg  complaint  need  not  aver  either  the  amount  put  in  or  taken  out  by 

either  partner,  these  being  incidental  matters  to  be  ascertained  by  the 
proof. 

Same. — Evidence. — Instruction. —  Verdict. — Harmless  Error. — In  a  suit  be- 
tween partners  for  a  dissolution  and  an  accounting,  and  to  compel  pay- 
ment to  the  plaintiff  of  his  part  of  the  assets  alleged  to  be  in  the  de- 
fendant's hands,  proof  that  all  the  profits  have  not  been  collected  is 
no  bar,  and  in  such  case  the  refusal  of  an  instruction  predicated  upon 
a  hypothetical  state  of  farts,  which  the  verdict  finds  untrue,  is  harmless. 

Same. — Costs. — When  the  plaintiff  succeeds  in  a  suit  to  recover  from  his 
copartner  moneys  of  the  firm  unjustly  withheld,  and  for  an  account- 
ing, he  is  entitled  also  to  recover  costs. 

Supplemental  Complaint. — Practice. — Where  supplemental  matter  is 
discovered  upon  the  trial,  it  is  in  the  discretion  of  the  court  to  allow  a 
supplemental  complaint  to  be  then  filed,  and  such  complaint  need  not 
be  verified. 

Same. — Puis  Darrein  Continuance. — A  supplemental  complaint  does  not 
supersede  the  original  complaint,  but  brings  upon  the  record  matter  in 
support  thereof  occurring  after  the  commencement  of  the  suit,  and 
necessary  to  be  considered  in  order  to  do  full  justice. 

Same.— Supreme  Court. — A  defendant  w.ho  goes  to  trial  without  answering 
a  supplemental  complaint,  can  not  make  complaint  thereof  in  the  Su- 
preme Court. 

Evidence. — Harmless  Error. — The  admission  of  evidence,  so  utterlv  irama- 
terial  that  it  can  not  possibly  injure  either  party,  is  a  harmless  error. 

Instbuctions. — Harmless  Error. — Where  the  court,  in  stating  the  pleadings 
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to  the  jury,  makes  a  mistake  as  to  a  matter  wholly  immaterial,  there  is 
no  available  error. 
Same. — An  instruction  which  is  without  any  particular  meaning  is  harm- 
less. 

From  the  Union  Circuit  Court. 

8.  E.  Urmston,  I.  Garter  and  8.  8.  Harrell,  for  appellant. 
W.  H.  Jones,  G.  F.  Jones,  J.  F.  McKee  and  D.  W.  McKee, 
for  appellee. 

Franklin,  C. — ^The  appellee  filed  his  complaint  in  the 
Franklin  Circuit  Court  on  the  27th  day  of  January,  1882,  in 
which  he  alleged  that  he  and  appellant  entered  into  copartner- 
ship on  the  —  day  of  May,  1881,  for  the  purpose  of  buying 
and  selling  timber,  lumber  and  logs;  that  the  business  was 
to  be  conducted  under  the  firm  name  of  Kimble  &  Seal ; 
that  by  the  terms  of  the  partnership  the  appellant  was  to 
furnish  all  the  money  necessary  to  carry  on  the  business,  and 
appellee  was  to  do  the  buying,  prepare  the  logs  for  market, 
and  superintend  the  business  generally.  The  profits  were  to 
be  divided  equally  between  them;  that  the  appellee  per-., 
formed  all  his  part  of  the  contract ;  that  the  profits  of  the 
business  amounted  to  $1,400;  that  appellant  was  the.  book- 
keeper of  the  concern,  made  the  sales,  received  the  proceeds, 
and  converted  them  to  his  own  use ;  that  appellee  expended 
of  his  own  money  $125  in  the  business  of  said  partnership; 
that  there  were  no  debts  of  the  firm ;  that  appellant  refused  to 
account  to  appellee  for  said  profits  or  any  part  thereof;  that 
said  pytnership  continued  until  the  —  day  of  December, 
1881,  when  appellee  notified  appellant  that  he  desired  said 
partnership  dissolved,  and  demanded  an  accounting  and  set- 
tlement, which  appellant  refused.  The  prayer  of  the  com- 
plaint is  for  an  accounting,  a  dissolution  of  the  partnership, 
and  a  judgment  against  appellant  for  his  share  of  the  profits. 

The  defendant  moved  to  have  the  complaint  made  more 
specific.  It  is  objected  to  for  the  reasons  that  it  does  not 
specify  the  amount  of  money  furnished  by  appellant,  and  the 
date  of  furnishing  the  same,  and  does  not  specify  the  kind 
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of  lumber  purchased  by  appellee^  nor  show  the  amount  due 
appellee.  The  court  overruled  the  motion,  which  ruling 
is  assigned  for  error. 

The  complaint  is  much  more  specific  than  we  have  stated, 
and  considering  the  allegations  that  the  defendant  was  the 
bookkeeper,  made  all  the  sales,  and  received  the  proceeds,  he 
had  the  means  of  knowing  how  much  mone/  he  had  put  into 
the  partnership  and  the  dates  thereof,  and  also  the  different 
kinds  of  lumber  purchased  and  disposed  of;  and  as  to  the 
amount  due  the  plaintiff,  the  terms  of  the  partnership  re- 
quired the  profits  to  be  equally  divided  between  them,  and 
when  the  gross  amount  of  profits  is  stated,  that  is  equivalent 
to  saying  that  one-half  thereof  is  the  amount  due  the  plain- 
tiff. We  think  the  complaint  was  sufficiently  specific.  There 
was  a  demurrer  overruled  to  the  complaint,  w^hich  ruling 
is  also  assigned  as  error. 

It  is  first  insisted  that  where  there  has  been  no  settlement 
of  the  partnership  accounts,  no  suit  can  be  sustained  by  one 
partner  against  the  other  on  partnership  accounts.  Where 
there  has  been  a  demand  and  a  refusal  to  account,  one  part- 
ner may  sue  the  other  for  a  dissolution  of  the  partnership, 
and  an  accounting  and  settlement  of  the  partnership  afikirs. 

If  the  partnership  is  not  in  a  condition  to  be  finally  set- 
tled, a  receiver  may  be  appointed  to  managt^  its  aflairs  until 
there  can  be  a  final  settlement.  In  such  action  all  the  for- 
mer equitable  remedies  may  be  enforced.  Page  v.  Thompson, 
33  Ind.  137;  Briggs  v.  Daugh^rty,  4S  Ind.  247;  1  St^ry  Eq. 
Jur.,  section  671. 

It  is  objected  that  the  complaint  does  not  show  that  appel- 
lant performed  his  part  of  the  contract,  nor  how  much  each 
put  into  the  capital  stock.  If  appellant  did  not  perform  his 
part  of  the  contract,  he  occupies  no  position  to  take  advan- 
tage of  his  own  wrong;  and  appellee  has  made  no  complaint 
in  this  respect.  It  is  to  be  presumed,  under  the  allegations 
of  the  complaint,  that  appellant  furnished  all  the  necessary 
means  in  accordance  with  the  terms  of  the  partnership.  And 
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as  to  how  much  capital  each  put  into  the  business,  these  are 
preliminary  incidental  questions  to  be  ascertained  by  the 
proof,  and  the  amount  of  each  taken  out  before  ascertaining 
the  profits.  The  amount  of  the  profits  is  averred,  and  they 
exist  over  and  above  the  capital  of  either,  be  that  much  or 
little.  We  think  the  complaint  stated  sufficient  facts  to  con- 
stitute a  cause  of  action  and  maintain  the  suit.  There  was  no 
-error  in  overruling  the  motion  to  make  the  complaint  more 
specific,  or  in  overruling  the  demurrer  to  it. 

Issues  were  formed,  and  there  was  a  trial  by  jury.  Pend- 
ing the  introduction  of  the  evidence,  the  plaintiff  gave  notice 
that  he  desired  to  file  a  supplemental  complaint,  and  offered 
to  file  the  same,  when  it  was  agreed  by  counsel  that  that  mat- 
ter might  be  heard  and  determined  after  the  evidence  was 
olosed,  at  which  time,  over  the  objections  of  the  defendant, 
by  leave  of  the  court,  the  plaintiff  filed  a  supplemental  com- 
plaint. The  defendant  entered  a  special  appearance,  and  moved 
to  strike  out  and  dismiss  the  supplemental  complaint,  which 
motion  was  overruled  by  the  court,  and  these  rulings  form  the 
basis  for  the  seventh  and  eighth  specifications  of  error,  which 
are  next  insisted  upon. 

The  399th  section,  R.  S.  1881,  reads:  "The  court  may, on 
motion,  allow  supplemental  pleadings,  showing  facts  which 
occurred  after  the  former  pleadi;igs  were  filed." 

This  section  of  the  statute  is  in  the  spirit  of  the  code  prac- 
tice abolishing  the  distinctions  in  pleading  and  practice  be- 
tween actions  at  law  and  suits  in  equity,  and  combines  the 
provisions  of  the  old  chancery  supplemental  bill  with  the 
:ancient  plea  of  puis  darrein  continuance.  Facts  existing  at 
the  time  of  filjng  a  pleading  may  be  made  a  part  thereof  by 
way  of  amendment.  If  they  have  occurred  since  the  filing 
of  the  pleading,  they  can  only  be  made  a  part  thereof  by  a 
supplemental  pleading.  Bicknell  Pr.,  pp.  108  and  109 ;  see 
authorities  therein  cited. 
•  The  additional  facts  alleged  by  the  supplemental  complaint 
filed  herein  areas  follows:  "And  plaintiff  says  that  since  the 
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commencement  of  this  suit,  to  wit,  on  the  —  day  of  February, 
1882,  the  defendant  collected  and  converted  to  his  own  use  a 
great  sum  of  money  belonging  to  the  said  firm  of  Kimble  & 
Seal,  to  wit,  the  sup  of  $600,  which  was  due  to  said  firm  on 
account  of  logs  theretofore  sold  and  delivered  by  said  firm  to 
Henry  C.  Ellison,  and  that  said  defendant  has  failed,  refused 
and  neglected  to  pay  over  or  account  to  the  plaintiff  for  any 
part  of  said  sum  though  requested  so  to  do.  Plaintiff  says 
he  had  no  knowledge  that  said  last  mentioned  sum  of  money 
was  received  and  collected  by  said  defendant  after  the  com- 
mencement of  this  suit  until  during  the  trial  of  this  cause; 
but  plaintiff  believed  at  the  time  of  the  commencement  of  this 
suit  that  all  of  said  money  had  been  collected  by  said  defend- 
ant and  converted  to  his  own  use  before  that  time,  all  of  which 
was  well  known  to  said  defendant  at  that  time.  Plaintiff  savs 
that  the  defendant  is  largely  indebted  to  him  on  account 
of  the  matters  set  forth  in  the  complaint,  in  the  sum  of  $1,000, 
which  is  due  and  unpaid.     Wherefore,"  etc. 

It  is  insisted  that  this  subsequent  act  can  not  be  made  a 
part  of  the  original  suit  by  a  supplemental  complaint;  that 
it  is  a  new  cause  of  action  that  did  not  exist  at  the  commence- 
ment of  the  suit,  but  has  accrued  since,  and  can  only  be  made 
the  subject  of  a  new  suit. 

In  Story's  Equity  Pleading,  section  336,  the  following  lan- 
guage is  used :  "  When  new  events  or  new  matters  have  oc- 
curred since  the  filing  of  the  bill,  a  supplemental  bill  is,  in 
many  cases,  the  proper  mode  of  bringing  them  before  the 
court;  for,  generally,  such  facts  can  not  be  introduced  by 
way  of  amendment  to  the  bill. 

"Sec.  337.  In  regard  to  supplemental  bills,  if  they  are 
brought  after  publication  in  the  original  cause,  to  bring  be- 
fore the  court  facts  and  circumstances,  which  have  since  oc- 
curred, they  must  be  such  facts  and  circumstances  as  are- 
material  and  beneficial  to  the  merits  of  the  original  cause." 

And  chancery  recognizes  in  practice  a  supplemental  bill  In 
the  nature  of  an  original  bill.   Story's  Eq.  PL,  see.  340,  note  (!)► 
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In  the  case  of  Moore  v.  Worley,  24  Ind.  81,  a  transfer  of 
title  after  coinmeDcemeDt  of  the  suit  was  permitted  to  be 
pleaded  by  way  of  a  supplemental  complaint. 

In  the  case  of  Patten  v.  Stewart,  24  Ind.  332,  p.  343,  the 
following  language  is  used  :  "  The  amendment  is,  in  efiFect,  a 
supplemental  complaint,  and  contains  the  averment  of  facts 
which  occurred  after  the  filing  of  the  original  complaint.  It 
might  be  valid  as  such,  if  it  aided  and  supported  the  allega- 
tions in  an  original  complaint  that  entitled  the  party  to  the 
equitable  relief  prayed  for  therein.  The  office  of  the  sup- 
plemental complaint,  in  such  a  case,  is  to  bring  upon  the 
record  such  new  facts,  that  the  court  may  grant  the  proper 
relief  upon  the  facts  existing  at  the  time  of  the  final  decree.*' 

In  the  case  of  IVheai  v.  Oatterlin,  23  Ind.  85,  it  was  held 
that  where  the  proceedings  in  an  action  of  replevin  were  re- 
viewed and  corrected  during  the  pendency  of  an  action  on 
the  bond,  the  court  in  its  discretion  had  the  right  to  allow 
the  proceedings  and  judgment  on  review  to  be  added  as  an 
amendment  in  the  supplemental  complaint  in  the  action  on 
the  bond. 

In  the  case  of  Martin  v.  Noble,  29  Ind.  216,  where,  after 
the  commencement  of  the  suit,  the  interest  of  the  defendant 
Lucy  West  was  changed  by  the  death  of  her  husband,  it  was 
held  that  it  was  not  error  to  consider,  in  determining  the  suit, 
such  subsequent  fact  introduced  by  way  of  supplemental  com- 
plaint, though  the  widow  was  entitled  to  notice  of  the  filing 
of  the  supplemental  complaint. 

In  the  case  of  Musselman  v.  Manly,  42  Ind.  462,  it  was 
held  that  ''A  supplemental  complaint  is  not,  like  an  amended 
complaint,  a  substitute  for  the  original  complaint,  by  which 
the  former  complaint  is  superseded ;  but  it  is  a  further  com- 
plaint and  assumes  that  the  original  complaint  is  to  stand. 
A  supplemental  complaint  must  consist  of  facts  which  had 
arisen  since  the  filing  of  the  original  complaint.  It  may  be 
filed  after  answer ;  but  whether  filed  before  or  after  answer, 
it  must  be  filed  on  motion  and  by  leave  of  the  court,  and 
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must  show  upon  its  face  that  it  is  supplemental  and  relates  to 
matters  which  had  occurred  subsequent  to  the  commencement 
of  the  action.  Matters  which  occurred  prior  to  the  filing  of 
the  original  complaint,  and  not  stated  therein,  should  be 
brought  into  the  suit  by  amendment.  Matters  which  occurred 
since  the  filing-  of  the  complaint  should  be  brought  in  by 
supplemental  complaint."  And  in  this  case  it  was  further 
'  held  that  "  It  is  a  general  rule  that  the  plaintiflf,  in  an  action 
based  on  contract,  can  only  recover  for  such  sum  as  may  be 
due  at  the  time  the  action  is  brought ;  and  m  an  action  founded 
in  tort  for  such  damages  as  had  accrued  at  th^  commencement 
of  the  action.  Maxwell  v.  Boyne,  36  Ind.  120.  Nor  can  a 
defendant  set  up  a  defence  that  did  not  exist  at  the  commence- 
ment of  the  action.     Garr  v.  EUiSy  37  Ind.  465." 

In  that  case  a  subsequent  trespass  was  attempted  to  be 
brought  in  by  the  way  of  a  substituted  amended  complaint, 
which  the  court  held  could  not  be  done.  And  doubtless  a 
supplemental  complaint  would  not  have  brought  into  that  ac- 
tion a  subsequent  independent  cause  of  action,  where  com- 
plete justice  could  have  been  administered  upon  the  original 
cause  of  action,  without  the  supplemental  cause. 

The  case  under  'consideration  is  an  equitable  proceeding. 
It  is  for  a  dissolution  of  the  partnership,  an  accounting,  and 
for  a  settlement  of  the  partnership  afiairs.  This  gives  the 
chancery  court  jurisdiction  of  the  partnership  assets,  to  deal 
with  as  equity  requires.  Carmichael  v.  Adams,  91  Ind.  626. 
At  the  time  the  suit  was  commenced,  the  plaintiff  believed 
that  all  debts  coming  to  the  partnership  were  collected,  all 
the  partnership  property  sold,  and  all  the  debts  against  the 
firm  paid;  that  the  partnership  affairs  were  ripe  for  dissolu- 
tion of  the  partnership,  accounting  and  settlement.  Upon 
the  trial  he  for  the  first  time  discovered  that  $600  of  the  part- 
nership claims  had  been  collected  by  the  defendant  a  few  days 
after  the  suit  had  been  commenced.  In  the  beginning  of  the 
suit,  he  had  filed  interrogatories  to  be  answered  by  the  de- 
fendant, who  in  his  answers  thereto  denied  the  existence  of 
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the  partnership,  or  that  he  had  received  or  had  any  funds  in 
his  hands  belonging  to  the  firm.  Hence  the  plaintiff,  at  the 
earliest  stage  of  the  proceedings  in  which  the  fact  was  known 
to  him,  brought  in  this  supplemental  fact.  . 

We  think  that  according  to  the  rules  of  equity  practice, 
stated  in  the  foregoing  authorities,  this  subsequent  fact  could 
be  brought  into  the  suit  and  considered  by  the  court  and 
jury  in  the  final  determination  of  the  case.  The  partner- 
ship affairs.could  not  be  settled  without  it.  The  supplemen- 
tal complaint  aided  and  supported  the  allegations  in  the  orig- 
inal complaint  that  entitled  the  plaintiff  to  the  relief  prayed 
for.  It  performed  its  office  in  bringing  upon  the  record  such 
new  facts  as  enabled  the  court  to  grant  the  proper  relief  upon 
the  facts  existing  at  the  time  of  the  final  decree.  Patten  v. 
^etcarty  mpra.  And  such  fact  is  material  and  beneficial  to 
the  merits  of  the  original  cause.  Story  Eq.  PI.,  section  337, 
-supra.  But  the  original  complaint  must  show  a  cause  of  ac- 
tion^ or  the  supplemental  complaint  will  not  be  allowed. 

The  plaintiff  in  the  original  bill  claimed  half  the  profits. 
The  jury  found  for  him  $490,  which  shows  that  he  must  have 
liad  in  his  hands  at  the  time  of  the  trial  $980  of  the  partner- 
ship funds,  and  that  is  in  excess  of  the  $600,  collected  after 
the  commencement  of  the  suit,  in  the  sum  of  $380,  showing 
a  cause  of  action  existing  without  the  fact  stated  in  the  sup- 
plemental complaint.  Put  the  original  complaint  charges 
the  defendant  with  a  conversion  of  the  whole,  as  having  been 
collected  before  the  commencement  of  the  suit. 

We  think  the  original  complaint  states  a  good  cause  of  ac- 
tion, and  that  the  supplemental  complaint  is  only  in  furtherance 
of  carrying  out  the  real  substance  of  the  original  complaint, 
and  rendering  complete  justice  upon  the  facts  as  they  existed 
at  the  time  of  the  trial. 

There  was  no  error  in  permitting  the  supplemental  com- 
plaint to  be  filed,  or  in  overruling  the  motion  to  strike  out 
or  dismiss  it. 

Appellant  further  complains  that  the  cause  was  tried  and 
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submitted  without  any  issue  upon  the  supplemental  complaint. 
But  if  any  answer  was  necessary  the  appellant  can  not  now 
be  heard  to  complain  of  his  own  laches  in  not  answering  or 
offering  to  answer  the  supplemental  complaint.  Morey  v. 
BaU,  90  Ind.  450. 

It  is  further  objected  that  the  supplemental  complaint  was 
not  verified^  and  no  affidavit  accompanied  it  showing  the  ne- 
cessity for  its  being  filed.  The  statute  does  not  require  a  sup- 
plemental pleading  to  be  sworn  to,  and  this  supplemental 
complaint  states  the  necessity  for  its  being  filed.  That  is  suf- 
ficient in  this  case. 

The  ninth  error  specified  is  the  overruling  of  the  motion 
for  a  new  trial. 

There  are  nineteen  reasons  stated  for  a  new  trial.  The 
first  thirteen,  as  referred  to  by  appellant  in  his  brief,  are 
based  upon  the  admission  and  rejection  of  testimony.  We 
deem  it  unnecessary  to  discuss  each  reason  separately.  A 
number  of  the  questions  and  answers  objected  to  were  wholly 
unimportant,  and  could  not  injuriously  affect  either  party; 
while  those  that  were  material  were  either  properly  admitted 
or  rightfully  rejected. 

The  fourteenth  reason  for  a  new  trial  is  based  upon  alleged 
erroneous  instructions  to  the  jury.  The  first,  second,  third 
and  fourth  instructions  are  objected  to.  The  objection  to  the 
first  is,  that  the  court,  in  attempting  to  state  to  the  jury  the 
Contents  of  the  complaint,  tells  them  that  the  complaint 
averred  that  the  lumber  was  to  be  delivered  at  Brookville; 
that  this  fiict  was  proved  in  the  evidence,  but  was  not  con- 
tained in  the  complaint.  We  do  not  see  that  this  little  im- 
material mistake  of  the  court  could  have  injured  appellant. 

The  objection  to  the  second  instruction  is  that  it  had  no 
particular  meaning.  If  the  objection  is  true,  the  instruction 
could  do  appellant  no  harm. 

The  objection  to  the  third  instruction  is  that  it  contains  a 
direct  charge  to  the  jury  that  the  plaintiff  and  defendant  con- 
tinued in  partnership  until  December,  1881.     In  this  appel- 
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]ant  is  mistaken ;  it  only  professes  to,  and  does,  tell  the  jury 
what  is  contained  in  a  part  of  the  complaint,  and  does  not  state 
it  to  the  jury  as  a  fact  in  the  case.  The  same  is  true  as  to  the 
objection  to  the  fourth  instruction,  stating  the  contents  of  the 
supplemental  complaint. 

No  objection  is  pointed  out  to  the  fifth,  sixth  and  seventh 
instructions  given,  and  we  perceive  none.  Appellant  closes 
his  brief  upon  the  subject  of  the  instructions  given  as  fol- 
lows: "Now  these  several  instructions,  it  can  not  be  said 
truthfully,  informed  the  jury  what  the  law  governing  the  case 
was.**  Whether  so  or  not,  it  can  not  be  said  that  appellant 
has  |K)inted  out  wherein  they  misinformed  the  jury,  or  failed 
to  inform  the  jury  as  to  what  the  law  was  governing  the  case. 
We  find  no  error  in  the  instructions  p^iVen. 

The  fifteenth  reason  for  a  new  trial  is  the  refusal  to  give 
instructions  asked  by  appellant. 

The  first  instruction  asked  was,  substantially,  that  if  al^the 
profits  of  the  partnership  had  not  been  collected  before  the 
commencement  of  the  suit,  the  plaintiff  could  not  recover. 

The  second  was  similar,  with  the  additional  statement  that 
if,  at  the  commencement  of  the  suit,  the  defendant  did  not 
have  any  money  belonging  to  the  firm,  the  plaintiff  could  not 
recover. 

Under  the  view  that  we  have  taken  of  the  law  applicable  to 
the  supplemental  complaint,  there  was  no  error  in  refusing 
the  instructions  asked.  And  as  to  the  second  clause  of  the 
second  instruction,  the  jury  must  have  found  that  there  was 
$380  of  the  firm  money  in  the  defendant's  hands  at  the  com- 
mencement of  the  suit,  or  they  could  not  have  found  for  the 
plaintiff  $490  as  the  half  of  the  profits.  This  part  of  the  in- 
struction, if  it  had  been  given,  could  not  have  availed  appel- 
lant anything;  he  was,  therefore,  not  harmed  by  its  refusal, 
and  there  is  no  available  error  in  refusing  to  give  that  part 
of  the  instruction. 

The  sixteenth  reason  for  a  new  trial  is  that  the  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence. 
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There  is  evidence  tending  to  support  the  verdict,  and  la 
such  cases  this  court  wili«Dot  weigh  the  evidence  in  order  to- 
reverse  the  judgment  upon  the  preponderance  thereof,  but  will 
aflSrm  the  decision  of  the  court  below. 

Appellant  has  pointed  out  no  reason  why  the  damages  are 
excessive,  and  we  see  none. 

The  tenth  specification  of  error  is  upon  the  overruling  of 
appellant's  motion  to  modify  the  judgment  and  tax  the  costs 
to  be  paid  out  of  the  partnership  assets.  We  see  no  error 
in  this  ruling.  If  the  defendant  had  paid  the  plaintiff  his 
half  of  the  profits  before  the  suit,  there  would  have  been  no 
costs  to  pay;  and  after  the  plaintiff  has  been  driven  to 
maintain  the  suit,  there  is  no  justice  in  requiring  him  to  pay 
half  of  the  costs  by  taking  them  out  of  the  profits  before  a 
division  is  made.  There  was  no  error  in  overruling  the 
motion. 

We  have  endeavored  to  decide  all  the  questions  presented 
by  appellant  in  his  brief,  regarding  the  others  as  waived,  and 
we  find  no  available  error  in  the  refcord.  We  think  the  ease 
was  fairly  tried  upon  its  merits,  and  a  just  result  reached,  and,, 
therefore,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  in  all  things  affirmed, 
with  costs. 
Filed  Dec.  21,  1883. 
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I  92   286|  •    Sheriff's  Sale.— -^ippraisCTnen/. — Quieting  Title, — An  execution  requiring- 

|lfl5   287(  appraisement  was  levied  on  lands  of  the  debtor.    The  lands  were  ap- 

praised at  $1,100  with  this  proviso :  "  But  if  there  are  any  liens  they 
are  to  be  deducted  from  the  above  value."  No  schedule  of  liens  had 
been  furnished  to  the  appraisers,  and  they  deducted  none.  There  were 
in  fact  liens  to  the  amount  of  $2,500,  and  upon  a  bid  of  $1  by  the  judg- 
ment plaintiff  he  obtained  a  sheriff's  deed. 
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Hdd,  that  the  sale  was  Toid,  and  one  acquiring  title  from  the  execution 
debtor  after  the  sale,  possession  not  having  changed,  could  maintain  a 
suit  to  quiet  title  upon  a  complaint  generally  asserting  title  in  himself,^ 
and  that  the  defendant  claims  tome  interest  in  the  lands  adverse  to  him. 

From  the  Saperior  Court  of  Marion  County. 

2).  V.  Bums  and  C.  8.  Denny,  for  appellants. 
J.  KlingensmiJthj  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  to  quiet  title  to  certain  real  estate  in  the  city 
of  Indianapolis. 

The  appellee's  complaint  was  in  three  paragraphs.  The 
object  of  the  first  and  second  paragraphs  was  to  set  aside  a 
sheriff's  sale  and  conveyance  to  the  appellants,  on  the  ground 
that  John  Stumph, against  whom  the  judgment  was  rendered 
under  which  the  sale  was  had,  held  the  property  only  as  trus- 
tee for  the  appellee's  husband.  The  third  paragraph  of  the 
complaint  alleged  that  the  appellee  was  the  owner  of  the  real 
estate,  and  that  the  appellants  claimed  some  title  thereto  ad- 
verse to  the  appellee,  the  nature  of  which  was  unknown  to  her. 

Issues  were  made  and  the  case  tried  by  the  court.  At  the 
request  of  the  parties,  the  court  found  the  facts  specially, 
stating  its  conclusions  of  law  thereon. 

So  far  as  material  to  a  proper  understanding  of  the  case^ 
the  fisicts  specially  found  were  as  follows : 

John  Stumph  was  the  owner  in  fee  simple  of  the  real  estate 
in  controversy  from  August  15th,  1872,  to  February  9th, 
1878.  On  the  date  last  named,  he  and  his  wife  conveyed  the* 
property  to  the  appellee.  The  appellants  recovered  a  judg- 
ment in  the  superior  court  of  Marion  county,  against  said 
John  Stumph,  on  November  15th,  1876,  for  $839.90  and  their 
costs,  subject  to  valuation  and  appraisement  laws.  An  exe- 
cution issued  on  said  judgment,  June  23d,  1877,  and  was  levied 
upon  the  real  estate  in  dispute.  On  a  proper  appraisement, 
the  property  was  valued  at  $1,200.  The  execution  was  re- 
turned without  sale.  A  venditioni  exponas  then  issued;  a 
re-appraisement  was  had,  fixing  the  value  of  the  real  estate 
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There  is  evidence  tending  to  support  the  verdict^  and  in 
such  cases  this  court  willdiot  weigh  the  evidence  in  order  to- 
reverse  the  judgment  upon  the  preponderance  thereof,  but  will 
affirm  the  decis^iou  of  the  court  below. 

Appellant  has  pointed  out  no  reason  why  the  damages  are 
excessive,  and  we  see  none. 

The  tenth  specification  of  error  is  upon  the  overruling  of 
appellant's  motion  to  modify  the  judgment  and  tax  the  costs 
to  be  paid  out  of  the  partnership  assets.  We  see  no  error 
in  this  ruling.  If  the  defendant  had  paid  the  plaintiff  his 
half  of  the  profits  before  the  suit,  there  would  have  been  no 
costs  to  pay;  and  after  the  plaintiff  has  been  driven  to 
maintain  the  suit,  there  is  no  justice  in  requiring  him  to  pay 
half  of  the  costs  by  taking  them  out  of  the  profits  before  a 
division  is  made.  There  was  no  error  in  overruling  the 
motion. 

We  have  endeavored  to  decide  all  the  questions  presented 
by  appellant  in  his  brief,  regarding  the  others  as  waived,  and 
we  find  no  available  error  in  the  re'cord.  We  think  the  case 
was  fairly  tried  upon  its  merits,  and  a  just  result  reached,  and,, 
therefore,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  in  all  things  affirmed,, 
with  costs. 
Filed  Dec.  21, 1883. 
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I  92   2861  •    Sheriff's  ^M/R.—^Apprai»emerU. — Quieting  Title. — An  execution  requiring' 

|166  287|  appraisement  was  levied  on  lands  of  the  debtor.    The  lands  were  ap- 

praised at  $1,100  with  this  proviso:  "But  if  there  are  any  liens  thev 
are  to  be  deducted  from  the  above  value."  No  schedule  of  liens  had 
been  furnished  to  the  appraisers,  and  they  deducted  none.  There  were 
in  fact  liens  to  the  amount  of  $2,500,  and  upon  a  bid  of  $1  by  the  judg- 
ment  plaintiff  he  obtained  a  sheriff's  deed. 
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Hdiy  that  the  sale  was  void|  and  one  acquiring  title  from  the  execution 
debtor  after  the  sale,  possession  not  having  changed,  could  maintain  a 
suit  to  quiet  title  upon  a  complaint  generally  asserting  title  in  himself, 
and  that  the  defendant  claims  some  interest  in  the  lands  adverse  to  him. 

From  the  Superior  Court  of  Marion  Couuty. 

Z).  V,  Bums  and  G.  8,  Denny,  for  appellants. 
/.  Klingensmith,  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellee  against 
the  appellants  to  quiet  title  to  certain  real  estate  in  the  city 
of  Indianapolis. 

The  appellee's  complaint  was  in  three  paragraphs.  The 
object  of  the  first  and  second  paragraphs  was  to  set  aside  a 
sheriff^s  sale  and  conveyance  to  the  appellants,  on  the  ground 
that  John  Stumph, against  whom  the  judgment  was  rendered 
under  which  the  sale  was  had,  held  the  property  only  as  trus- 
tee for  the  appellee^s  husband.  The  third  paragraph  of  the 
complaint  alleged  that  the  appellee  was  the  owner  of  the  real 
estate,  and  that  the  appellants  claimed  some  title  thereto  ad- 
verse to  the  appellee,  the  nature  of  which  was  unknown  to  her. 

Issues  were  made  and  the  case  tried  by  the  court.  At  the 
request  of  the  parties,  the  court  found  the  facts  specially, 
stating  its  conclusions  of  law  thereon. 

So  far  as  material  to  a  proper  understanding  of  the  case^ 
the  fects  specially  found  were  as  follows : 

John  Stumph  was  the  owner  in  fee  simple  of  the  real  estate 
in  controversy  from  August  15th,  1872,  to  February  9th, 
1878.  On  the  date  last  named,  he  and  his  wife  conveyed  the* 
property  to  the  appellee.  The  appellants  recovered  a  judg- 
ment in  the  superior  court  of  Marion  county,  against  said 
John  Stumph,  on  November  15th,  1876,  for  $839.90  and  their 
costs,  subject  to  valuation  and  appraisement  laws.  An  exe- 
cution issued  on  said  judgment,  June  23d,  1877,  and  was  levied 
upon  the  real  estate  in  dispute.  On  a  proper  appraisement, 
the  property  was  valued  at  $1,200.  The  execution  was  re- 
turned without  sale.  A  venditioni  exponas  then  issued;  a 
re-appraisement  was  had,  fixing  the  value  of  the  real  estate 
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at  $lylOO.  After  legal  notice^  it  was  sold  at  sheriff's  sale, 
November  10th,  1877,  to  the  appellants  for  $1.  There  be- 
ing no  redemption,  a  sheriff's  deed  was  executed  to  the  ap- 
pellants after  the  expiration  of  a  year  from  the  sale.  At  the 
time  of  the  sale  there  were  judgment  and  tax  liens  against 
the  property,  exclusive  of  the  judgment  under  which  it  was 
sold,  to  the  amount  of  $2,500.  Prior  to  the  last  appraise- 
ment, the  appellants  called  the  sheriff's  attention  to  these 
liens ;  but  the  sheriff  wholly  failed  to  furnish  the  appraisers 
with  a  schedule  of  the  same,  nor  was  such  schedule  furnished 
to  thetn  by  any  other  person.  In  their  appraisement,  the 
appraisers  did  not  deduct  from  the  value  set  down  by  them, 
the  liens,  nor  make  oath  to  the  effect  that  the  value  fixed  and 
set  down  by  them  was  the  fair  cash  value,  exclusive  of  liens 
and  encumbrances,  but  annexed  to  the  appraisement  the  fol- 
lowing statement :  ^'  This  appraisement  is  made  upon  the 
supposition  that  the  title  to  said  lot  is  clear  of  encumbrances, 
but  if  there  are  any  liens,  they  are  to  be  deducted  from  the 
above  value." 

The  court,  in  its  conclusions  of  law,  found  the  sale  in- 
valid. The  finding  was  based  upon  the  theory  that  the  real 
estate,  under  the  appraisement  as  made,  could  not  legally  be 
sold  for  less  than  two-thirds  of  its  appraised  value,  without 
reference  to  liens  and  encumbrances.  The  question  as  to  the 
correctness  of  the  conclusions  of  law  upon  the  fiicts  found  is 
properly  presented  by  the  record. 

Counsel  for  the  appellants  urge,  in  the  first  place,  that  the 
findings  of  facts  and  conclusions  of  law  are  outside  of  the 
case  made  by  any  paragraph  of  the  appellee's  complaint;  and 
that  their  exceptions  to  the  conclusions  of  law,  for  that  rea- 
son, should  have  been  sustained.  We  are  of  the  opinion, 
however,  that  the  findings,  both  of  fact  and  law,  w^ere  author- 
ized by  the  third  paragraph  of  the  complaint.  In  an  action 
to  quiet  title,  it  is  sufficient  for  the  plaintiff  to  aver  that  he 
is  the  owner  of  the  land,  and  that  the  defendant  claims  title 
adversely  to  him.     It  is  not  necessary  for  the  plaintiff  to 
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aver  or  prove  the  claim  of  title  of  the  defendant.  That  is 
a  matter  of  defence.  Dumont  v.  Dufare,  27  Ind.  263 ;  Oil- 
ktt  V.  CarshaWy  50  Ind.  381 ;  Marot  v.  Germania  Buildinff, 
de.,  Ass'n,  54  Ind.  37 ;  Green  v.  Glynn,  71  Ind.  336.  In  the 
last  case  it  was  said:  "The  very  object  of  the  action  to 
quiet  title  is  to  determine  all  conflicting  claims,  and  to  remove 
all  clouds  from  the  title  of  the  complainant.  If  one  having  a 
«laim  is  brought  into  court  by  a  complaint  to  quiet  title^  and 
fails  to  assert  his  claim,  he  is  concluded  by  the  judgment, 
even  though  he  omitted  to  assert  his  real  claim.  The  statute 
was  intended  to  secure  repose  and  to  settle  in  one  compre- 
hensive action  all  conflicting  claims.^'  No  doubt^  in  such  a 
case,  where  the  evidence  shows  that  the  defendant  has  any 
valid  claim  or  lien  against  the  land,  his  rights  may  be  fully 
protected  by  a  special  finding  of  facts,  so  that  the  decree  will 
not  preclude  the  subsequent  assertion  of  his  claim  or  lien. 

The  appellants  claim,  in  the  second  place,  that  the  conclu- 
sion of  law,  that  the  sheriff's  sale  was  invalid,  was  erroneous. 
The  contention  upon  this  point  requires  us  to  decide  whether 
the  sheriff  in^aking  the  sale  had  the  right  to  consider  the 
liens  and  encumbrances,  or  whether  he  was  required,  without 
making  any  deduction  on  account  thereof,  to  sell  for  not  less 
than  two-thirds  of  the  appraised  value. 

The  judgment  under  which  the  sale  was  made  required  an 
appraisement  of  the  property.  Section  381,  Code  1 852  (section 
576,  R.  S.  1881).  And  it  could  not  be  sold  tor  less  than  two- 
thirds  of  the  appraised  cash  value,  exclusive  of  liens  and  encum- 
brances.    Section  445,  Code  1852  (section  732,  R.  S.  1881). 

"It  shall  not  be  the  duty  of  the  sheriff  or  appraisers  to  as- 
certain the  amount  of  liens  and  encumbrances ;  but  either 
party  may  furnish  the  sheriff  with  a  list  thereof,  with  the 
amount  and  nature  of  each."  Section  449,  Code  1852  (sec- 
tion 736,  R.  S.  1881). 

"  The  sheriff  shall  furnish  the  appraisers  a  schedule  of  the 
property  levied  on,  with  the  encumbrances  made  known  to 
Vol.  92.— 19 
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him,  and  they  shall  proceed  to  fix  and  set  down  opposite  to 
each  tract,  lot,  or  parcel  of  real  estate,  *  *  *  the  cash  value, 
deducting  liens  and  encumbrances ;  which  schedule  they  shall 
return  to  the  sheriff."  Section  450,  Code  1852  (section  737, 
R.  S.  1881). 

^'  The  appraisers  shall  take  and  subscribe  an  oath  annexed 
to  such  appraisement,  to  the  effect  that  the  property  mentioned 
in  the  schedule  is,  to  the  best  of  their  judgment,  worth  the 
sums  specified  therein ;  that  the  same  is  the  fair  cash  value 
thereof  at  the  time,  exclusive  of  liens  and  encumbrances ; 
which  oath,  the  sheriff  is  authorized  to  administer  and  attest, 
when  taken  and  subscribed  by  the  appraisers."  Section  451, 
Code  1852  (section  738,  R.  S.  1881).      | 

The  special  finding  of  &cts  shows  that  The  provisions  of  the 
above  sections  of  the  statute  relating  to  the  ascertainment  of, 
and  the  appraisement  subject  to,  encumbrances,  were  not  com- 
plied with.  We  think  that  the  court  below  was  correct  in 
saying  '^  that  one  of  the  objects  of  sections  450  and  451  of 
the  act  concerning  the  civil  procedure  of  courts,  approved 
June  18th,  1852,  was  that  the  bidders  at  sheriffs'  sales  of  real 
estate  might  know  the  nature  and  amount  of  the  liens  and 
encumbrances  upon  such  real  estate  so  as  to  know  how  to  bid 
intelligently." 

As  the  appellants'  purchase  at  sheriff's  sale  was  under  their 
own  judgment,  they  were  chargeable  with  notice  of  all  irreg- 
ularities. 

It  is  finally  insisted  by  counsel  for  the  appellants  that  the 
appellee  can  not  contest  the  validity  of  the  sheriff's  sale,  for 
the  reason  that  her  title  was  derived  after  such  sale  from  the 
execution  debtor.  This  position  is  sustained  by  Rorer  on 
Judicial  Sales  (2d  ed.),  section  1084,  and  the  text  of  the  author 
is  partially  but  not  fully  supported  by  Shaw  v.  Lindsay^  46 
.Ala.  290,  and  iMer  v.  Carnall,  22  Ark.  274.  But  where,  as 
in  the  case  at  bar,  there  was  no  adverse  possession  by  the  pur- 
chaser at  sheriff's  sale  at  the  time  of  the  subsequent  convey- 
ance by  the  execution  debtor,  we  can  see  no  good  reason,  nor 
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is  any  suggested^  vfhy  the  last  grantee  may  not  maintain  a 
suit  to  avoid  the  sheriff^s  sale.  The  right  of  such  grantee  to 
bring  an  action  for  that  purpose  is  expressly  recognized  by 
section  293^  R.  S.  1881,  which  provides  that  actions  ^'  For  the 
recovery  of  real  property  sold  on  execution,  brought  by  the  exe- 
cution debtor,  his  heirs,  or  any  person  claiming  under  him, 
by  title  acquired  after  the  date  of  the  judgment,"  must  be 
commenced  *^  within  ten  years  after  the  sale.'' 

We  think  the  court  below  did  not  err  in  its  conclusions  of 
law. 

Judgment  affirmed,  with  costs. 

Filed  Dec  19, 1883.    Petition  for  a  rehearing  overruled  Jan.  4, 1884. 


No.  9837. 

Deputy  v.  Page. 

Supreme  Court. — Finding,—  Weight  of  Evidence. — The  Supreme  Court  will 
not  disturb  the  finding  or  reverse  the  judgment  of  the  trial  court,  m, 

merely  on  the  weight  of  evidence. 

From  the  Jennings  Circuit  Court. 

D.  Overmyer,  for  appellant. 
J.  OvermyeTy  for  appellee. 

HowK,  C.  J. — In  this  case  the  appellee,  the  plaintiff  be- 
low, alleged  in  his  complaint  that  on  the  —  day  of  April,  1880, 
at  Jennings  county,  the  appellant  without  leave  and  wrong- 
fully took,  sold  and  converted  to  his  own  use  a  certain  por- 
table saw-mill,  together  with  all  the  machinery  and  attach- 
ments belonging  thereto ;  of  which  said  saw-mill,  machinery 
and  attachments,  one-half  then  and  there  belonged  to  and 
was  the  property  of  the  appellee,  whereby  the  appellee  had 
been  and  was  damaged  in  the  sum  of  $750.     Wherefore,  etc* 

To  this  complaint  the  appellant  answered  by  a  general  de- 
nial. The  issues  joined  were  tried  by  the  court,  and  a  find- 
ing was  made  for  the  appellee,  the  plaintiff  below ;  and  over 
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the  appellant's  motion  for  a  new  trial  the  court  rendered 
Judgment  on  its  finding. 

Appellant's  counsel^  in  argument,  has  criticised  the  appel- 
lee's complaint  at  some  length ;  but  he  has  not  pointed  out 
any  substantial  defect  therein,  and  we  can  see  none.  Cer- 
tainly, the  complaint  stated  &cts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  thereto  for  the  want  of 
such  facts  was  correctly  overruled. 

The  only  other  error  assigned  by  the  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  In  this  motion  a  num- 
ber of  causes  were  assigned  for  such  new  trial ;  but,  in  his 
brief  of  this  case,  the  appellant's  counsel  has  limited  his  ar- 
gument to  two  only  of  these  causes,  namely :  Because  the 
finding  of  the  court  was  not  sustained  by  sufficient  evidence, 
and  because  such  finding  was  contrary  to  law.  Under  the 
settled  practice  of  this  court,  all  the  other  causes  for  a  new 
trial  are  regarded  as  waived.    Wright  v.  Abbott,  85  Ind.  154. 

In  his  brief  of  this  cause  the  appellant's  counsel  has  ably 
discussed  several  questions  which  do  not  seem  to  us  to  be  in- 
volved in  the  issues,  or  presented  by  the  evidence  appear- 
ing in  the  record.  These  questions,  therefore,  we  do  not  find 
it  necessary  to  either  consider  or  decide.  The  two  causes  for 
a  new  trial,  above  quoted,  present  for  our  decision  this  single 
question :  Is  there  sufficient  legal  evidence  in  the  transcript 
tending  to  sustain  the  finding  of  the  trial  court  on  every 
material  point?  This  question  must  be  answered  in  the  af- 
firmative. Indeed,  there  seems  to  us  to  be  an  abundance  of 
such  evidence  in  the  record,  and,  therefore,  we  can  not,  under 
the  settled  practice  of  this  court,  disturb  the  finding  or  re- 
verse the  judgment  on  the  weight  of  the  evidence.  Rudolph 
v.  Lane,  57  Ind.  115;  Haydenv.  Oretcher,7b  Ind.  108;  Cbr- 
nelius  v.  GoughUn,  86  Ind.  461. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  15,  1883. 
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No.  10,297. 

The  State  v.  Schloss. 

Eecognizance. — Forfeiture, — Duties  of  Atiomq/  General  and  Prosecuting  At- 
iametf. — If  for  the  period  of  a  year  after  a  recognizance  for  the  ap- 
pearance of  one  indicted  has  been  forfeited,  the  prosecating  attorney 
neglects  to  enforce  the  collection,  the  Attorney  Greneral  has  authority  to 
do  6o,  and  after  he  has  brought  suit  for  that  purpose,  the  prosecuting 
attorney  has  no  right  to  interfere  to  embarrass  or  defeat  the  suit,  nor 
will  he  be  permitted  to  do  so  professionally  after  he  goes  out  of  office. 
Appearance  by  him  to  a  motion  to  set  aside  the  forfeiture  is  a  nullity, 
and  an  order  setting  it  aside  without  notice  of  the  application  to  the 
Attorney  General,  is  erroneous. 

From  the  Criminal  Court  of  Vigo  County. 

F,  T,  Hordy  Attorney  Greneral^  and  R.  B.  StimsoUj  for  the 
State. 
J.  iV.  Pierce  and  T,  W,  Harper,  for  appellee. 

Elliott,  J. — ^The  appellee  entered  into  a  recognizance  to 
secure  the  appearance  of  one  Jacob  Jones  to  answer  a  charge 
of  perjury  preferred  against  him  by  the  grand  jury  of  Vigo 
county.  This  recognizance  was  declared  forfeited,  and  after 
this  had  been  adjudged  the  appellee  procured,  on  motion,  an 
order  setting  aside  the  judgment  of  forfeiture.  Subsequent 
to  the  order  granted  on  appellee's  motion,  the  Stat«,  by  the 
Attorney  Greneral,  filed  a  .motion  to  set  aside  the  ©rder  ob- 
tained by  the  appellee  and  the  court  sustained  it ;  the  appel- 
lee again  appeared  and  moved  the  court  to  annul  the  order 
made  at  the  instance  of  the  State.  The  affidavit  in  support 
of  the  motion  made  by  the  Attorney  General  is  substantially 
as  follows :  "  Comes  now  Daniel  P.  Baldwin,  Attorney  Gen- 
eral of  the  State  of  Indiana,  and  shows  to  the  court,  that  the 
court  on  motion  of  Jacob  Schloss,  made  an  order  on  the 
27th  day  of  February,  1882,  setting  aside  the  forfeiture  of 
the  recognizance  in  the  above  entitled  cause ;  that  said  re- 
cognizance was  forfeited  more  than  one  year  previous  to  the 
23d  day  of  February,  1882,  and  was  unpaid ;  that  the  proper 
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prosecuting  attorney  had  not  collected  said  forfeiture,  and 
had  no  proceedings  pending  therefor  on  said  23d  day  of  Feb- 
ruary, 1882;  that  on  said  23d  day  of  February,  1882,  the 
Attorney  General,  in  default  of  said  prosecutor  so  to  do,  com- 
menced an  action  for  the  collection  of  said  forfeiture  in  the 
superior  court  of  Vigo  county,  a  court  of  competent  juris- 
diction, and  obtained  service  of  summons  in  said  suit,  upon 
said  Schloss,  who  was  one  of  the  sureties  on  said  recogni- 
zance, on  the  24th  day  of  February,  1882 ;  that  thereafter,  to 
wit,  on  the  27th  day  of  February,  1882,  without  notice  to 
the  Attorney  General  and  without  his  knowledge,  said  Schloss 
appeared  and  moved  to  set  aside  said  forfeiture,  and  procured 
said  order  of  the  27th  day  of  February  with  intent  to  defeat 
said  action  in  said  superior  court  by  fraud ;  that  said  Schloss 
fraudulently  concealed  from  the  court  the  pendency  of  said 
suit  in  the  superior  court;  that  he  fraudulently  concealed 
from  the  Attorney  General,  and  from  any  other  person  author- 
ized to  represent  the  State,  the  pendency  of  his  motion,  with 
the  intent  that  the  pendency  of  said  action  in  the  superior 
court  should  not  be  brought  to  the  knowledge  of  the  judge, 
and  with  the  further  fraudulent  intent  that  said  motion  should 
not  be  resisted  on  the  merits  of  the  case,  and  the  said  Schloss, 
with  the  intent  the  more  effectually  to  deceive  the  court,  pro- 
cured the  'prosecuting  attorney  to  appear  for  the  State,  well 
knowing  that  he  had  no  longer  authority  to  represent  the 
State."  The  motion  of  Schloss  to  set  aside  the  order  granted 
at  the  instance  of  the  Attorney  General  is  thus  exhibited  by 
the  record :  "  The  said  Philip  Schloss  appeared  by  his  attor- 
ney and  orally  moved  the  court  to  dismiss  said  motion  of  the 
Attorney  General,  for  the  reason  that  the  Attorney  General 
had  no  authority  to  appear  for  the  State  of  Indiana  in  said 
court  in  said  proceeding." 

It  is  our  opinion  that  the  trial  court  erred  in  sustaining 
appellee's  motion. 

The  Attorney  General  has  authority  to  prosecute  actions  upon 
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forfeited  recognizances  in  cases  where  the  prosecuting  attor- 
ney fails  or  neglects  for  the  period  of  twelve  months  to  prose- 
cute the  proper  action.  State,  ex  reL,  v.  Denny,  67  Ind.  148  • 
Carr  v.  State^  ex  reL,  81  Ind.  342. 

It  is  the  duty  of  prosecuting  attorneys  to  enforce  collection 
of  forfeited  recognizances,  and  they  have  no  authority  to  frit- 
ter away  the  rights  of  the  State  by  compromise  or  inaction. 
Bennett  v.  State,  2  Yerger,  472 ;  WhiUington  v.  Rosa,  8  Brad. 
234;  Commiimoners  v.  Rose,  1  Desaus.  Eq.  461.  In  the  case 
first  cited  it  is  said :  "  The  officers  of  court  must  learn  where 
duty  with  them  commences  and  ends.  The  court  will  see  to 
the  execution  of  her  judgments,  and  treat  arrangements  in- 
terfering with  them  as  nullities  or  contempts,  according  to 
circumstances." 

Where  the  Attorney  General  has  brought  an  action  in  a  case 
where  the  prosecutor  has  failed  in  his  duty,  the  latter  has 
no  authority  to  do  any  act  without  the  consent  of  the  Attor- 
ney General,  which  will  defeat  the  State.  It  is  the  duty  of  a 
prosecutor,  who  has  been  in  the  service  of  the  State,  to  ab- 
stain from  doing  any  act  which  will  embarrass  or  defeat  an 
action  prosecuted  by  the  Attorney  General.  An  attorney  who 
has  been  employed  by  the  State  can  not  afterwards  do  any  act, 
in  his  professional  capacity,  which  will  prejudice  the  rights  of 
the  State,  nor  can  he,  after  another  attorney  has  rightfully  as- 
sumed charge  of  the  litigation,  be  permitted  to  do  anything 
which  will  interfere  with  the  successful  and  proper  conduct 
of  that  litigation. 

Judgment  reversed,  with  instructions  to  overrule  the  last 
motion  made  by  the  appellee,  and  to  proceed  in  accordance 
with  this  opinion. 
Piled  Dec.  21, 1883. 
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No.  10,611. 

McGaughey  v.  Woods  et  al. 

Judgment.— iJc/ie//rom. — De/aulL — Excusable  NeglecL — Attorney  and  ClienL 
— A  defendant's  attorney,  compelled  to  absent  himself  from  court,  made 
an  agreement  with  all  the  other  attorneys,  that  none  of  his  business 
should  be  taken  up  in  his  absence,  not,  however,  particularly  specifying^ 
this  case.    Default  and  judgment  were  taken  in  his  absence. 

Seldf  that  the  facts  sufficiently  showed  excusable  neglect  under  the  stat- 
ute,  R.  6. 1881,  section  396. 

From  the  Rush  Circuit  Court, 

T.  B.  Adams,  and  L.  T.  Michener,  for  appellant. 

W.  A,  Cullen  and  B.  L,  Smith,  for  appellees.  • 

Franklin,  C. — Appellant  filed  against  appellees  a  com- 
plaint consisting  of  two  paragraphs.  The  first  to  enjoin  pro- 
ceedings under  an  execution ;  the  second  to  set  aside  a  default 
and  judgment,  and  enjoin  proceedings  under  an  execution  is- 
sued upon  the  judgment. 

A  demurrer  was  overruled  to  the  first  paragraph  and  sus- 
tained to  the  second. 

An  answer  was  filed  to  the  first  paragraph,  consisting  of 
two  paragraphs ;  the  second  is  a  denial,  and  a  demurrer  was 
overruled  to  the  first. 

A  reply  was  filed  in  two  paragraphs ;  the  first  was  a  denial, 
and  a  demurrer  was  sustained  to  the  second. 

There  was  a  trial  by  the  court,  finding  for  the  defendants, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered  for 
the  defendants  for  costs. 

The  rulings  against  appellant  upon  the  demurrers,  and  the 
overruling  of  the  motion  for  a  new  trial,  are  assigned  as  errors. 

The  objection  urged  against  the  second  paragraph  of  the 
complaint  is,  that  it  does  not  state  &cts  sufficient  to  show  ex- 
cusable negligence  in  permitting  the  default  to  be  entered. 
Upon  this  question  the  paragraph  substantially  states  that 
the  summons  served  upon  him  was  made  returnable  on  Satur- 
day, the  last  day  of  the  October  term,  1880;  that  immedi- 
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ately  upon  the  service  thereof  he  employed  one  George  B, 
Sleeth,  a  competent  attorney  of  said  courts  to  attend  to  his 
case  and  make  his  defence  to  the  action ;  that  said  Sleeth  then 
informed  him  that  it  was  not  necessary  for  him  to  be  present 
in  court  on  that  day ;  that  he  lived  some  seven  miles  from 
the  connty  seat^  and  relied  upon  said  Sleeth  to  attend  to  his 
case^  and  did  not  arrive  at  Rushville^  the  county  seat^  on  that 
day  until  12:30  p.  M.,  when  he  was  informed  that  a  judg- 
ment by  default  had  been  rendered  against  him  on  that  morn- 
ing; the  court  had  adjourned  for  the  term  and  the  judge  had 
gone  home ;  that  Sleeth  had  arranged  to  be  absent  from  the 
court  on  that  day^  and  before  leaving  had  arranged  with  all 
the  attorneys  and  the  court^  that  no  business  in  which  he  was 
interested  should  be  taken  up  on  that  day^  but  had  omitted 
to  particularly  inform  the  attorneys  or  the  court  of  this  case 
being  set  for  that  day.  This  paragraph  of  the  complaint  al- 
leges all  the  other  necessary  &cts  to  constitute  a  good  cause 
for  setting  aside  the  de&ult;  and  we  think  the  above  facts 
show  excusable  neglect  in  appellant  in  not  appearing  and 
preventing  the  de&ult ;  that  it  would  be  unreasonable^  under 
the  circumstances^  to  hold  that  Mr.  Sleeth,  with  his  presumed 
extensive  practice  in  his  home  court,  should  have  specifically 
&amed  and  pointed  out  each  case  then  pending  upon  the 
docket,  in  which  he  was  interested,  that  might  be  called  on 
that  day.  We  think  justice  requires  that  the  default  should 
be  set  aside,  and  appellant  given  an  opportunity  to  defend 
the  original  action. 

The  court  erred  in  sustaining  the  demurrer  to  the  second 
paragraph  of  the  complaint.  As  the  judgment  must  be  re- 
versed for  this  error,  it  is  unnecessary  to  investigate  and  de- 
cide the  other  errors  assigned. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  reversed,  at  appellees'  costs,  and  that  the  case  be 
remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  second  paragraph  of  the  complaint,  and 
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for  further  proceedings,  but  that  the  judgment  be  permitted 
to  stand  and  abide  the  result  of  a  second  trial,  at  appellees' 
<;osts. 

Filed  Dec.  21, 1883. 
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No.  9153. 

Morrison  t?.  Seybold  et  al. 

Taxes. — Sale  of  Real  Estate  Held  by  Entireties  for  Taxes  on  Personalty  of  B'M- 
band, — Lien. — Husband  and  Wife, — Lands  held  by  husband  and  wife  as 
tenants  of  the  entirety  are  not  subject  to  a  lien  for  taxes  upon  the  hus- 
band's personal  estate,  and  a  purchaser  of  the  labds  for  such  taxes  ac- 
quires no  lien. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight,  O.  H,  Knigld  and  /.  T,  LeckUder,  for  appellant. 
W.  W.  Garter  and  S.  D.  Coffey,  for  appellees. 

NiBLACK,  J. — Action  by  Dempsey  Seybold,  as  the  admin- 
istrator, and  a  considerable  number  of  other  persons,  as  the 
children  and  heirs  at  law  of  Stewart  Webster,  deceased,  against 
William  H.  Morrison,  to  set  aside  the  sale  for  taxes  of  a  tract 
of  land  in  Clay  county,  and  to  have  the  amount  of  taxes  which 
were  lawfully  chargeable  against  such  land  ascertained  and  ad- 
justed.    Issue  and  trial  by  the  court. 

The  court,  at  the  request  of  the  defendant,  made  a  special 
finding  of  the  facts,  which  may  be  stated  as  follows : 

Fi7'8t.  That  the  land  described  in  the  complaint  was,  on  the 
12th  day  of  April,  1873,  owned  by  the  above  named  Stewart 
Webster. 

Second,  That  on  that  day  the  said  Stewart  Webster  and  his 
wife  conveyed  the  land  in  controversy  to  John  S.  Hart  and 
Elizabeth  Hart,  who  were  then,  and  have  ever  since  con- 
tinued to  be,  husband  and  wife. 

Third,  That  at  the  time  Webster  and  wife  conveyed  the 

mr 

land  to  Hart  and  wife,  as  above  stated.  Hart  and  wife  exe- 
cuted a  mortgage  to  Webster  on  the  land  to  secure  the  pay- 
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ment  of  the  sum  of  $5,800,  being  a  part  of  the  purchase- 
money  on  which  time  was  given  for  payment. 

Fourth.  That  Stewart  Webster  died  intestate  on  the  18th 
day  of  November,  1873;  that  the  plaintiff  Seybold  was  soon 
thereafter  appointed  administrator  of  his  estate,  and  still  con- 
tfnues  to  be  such  administrator,  and  that  the  remaining  plain- 
tiflfe  are  the  heirs  at  law  of  the  said  Webster. 

Fifth.  That  Seybold,  as  such  administrator,  by  proper  pro- 
ceedings in  the  Clay  Circuit  Court,  obtained  a  decree  of  fore- 
closure of  the  mortgage  executed  by  Hart  and  wife  to  Webster 
on  the  7th  day  of  November,  1877,  and  afterwards  purchased 
the  mortgaged  laud  at  a  sheriff's  sale  under  that  decree,  and, 
on  the  29th  day  of  January,  1879,  received  a  sheriff's  deed 
conveying  the  land  to  him  in  trust  for  the  heirs  at  law  of  the 
said  Webster. 

Sixth.  That  the  land  was  taxed  to  John  S.  Hart  and  Eliza- 
beth Hart  for  the  years  1874, 1875, 1876, 1877  and  1878,  and 
that  during  those  years  they  became  and  were  delinquent  in 
the  payment  of  the  taxes  assessed  against  them. 

Seventh.  That  in  1874  John  S.  Hart  was  the  owner  of  per- 
sonal property  of  the  assessed  value  of  $875,  the  taxe%  upon 
which  were  charged  to  and  taxed  against  the  land,  upon  the 
tax-duplicate  of  Clay  county  for  that  year;  that  in  1875  the 
said  John  S.  Hart  was  the  owner  of  personal  property  as- 
sessed at  $873,  and  of  one  dog  in  addition,  and  was  liable  to 
pay  a  poll-tax,  upon  all  of  which  the  taxes  were  for  that  year, 
as  in  the  year  preceding,  charged  against  the  land;  that  in 

1876  the  said  John  S.  Hart  owned  personal  property  of  the 
estimated  value  of  $1,584,  the  taxes  upon  which  were  charged 
against  the  land  as  during  the  two  preceding  years;  that  in 

1877  the  said  John  S.  Hart  owned  personal  property  of  the 
listed  value  of  $450,  upon  which  taxes  were  likewise  charged 
against  the  land  on  the  tax-duplicate  of  Clay  county  for  that 
year. 

Eighth.  That  the  treasurer  of  Clay  county,  on  the  10th  day 
of  November,  1879,  sold  the  land  to  the  defendant  William 
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H.  Morrison,  at  private  sale,  for  $217.28,  that  sum  including*, 
and  being  the  full  amount  of,  the  taxes  charged  against  the 
land  on  account  of  the  personal  property,  dog  and  poll-tax 
of  the  said  John  S.  Hart,  as  herein  above  stated,  with  the 
penalty  arid  interest  due  thereon,  as  well  as  the  taxes,  penalty 
and  interest  which  had  accrued  against  the  land  alone,  and 
issued  to  the  said  Morrison  a  certificate  of  the  sale  of  the 
land  to  him. 

Ninth.  That  Elizabeth  Hart  had  no  interest  in  the  personal 
property,  the  taxes  upon  which  were  charged  against  the  land. 

Tenth.  That  the  sum. of  $69.37  was  the  amount  due  on  the 
personal  property,  dog  and  poll-tax  of  the  said  John  S.  Hart 
at  the  time  of  the  tax  sale,  on  the  10th  day  of  November, 
1879,  and  that  only  the  sum  of  $147.91  was  due  for  taxes 
which  had  accrued  against  the  land  up  to  that  time. 

'Eleventh.  That  before  the  land  was  sold  for  taxes  Seybold, 
as  the  administrator  of  Webster,  offered  and  tendered  to  the 
treasurer  of  Clay  county,  the  amount  of  taxes,  including  pen- 
alty and  interest,  which  had  accumulated  against  the  land 
alone,  but  said  treasurer  refiised  to  accept  that  amount  of 
taxes,  unless  he,  the  said  Seybold,  would  also  pay  the  taxes 
which  had  been  assessed  upon  the  personal  property,  includ- 
ing the  dog  belonging  to,  and  the  poll-tax  charged  against^ 
the  said  John  S.  Hart. 
*   Upon  the  facts  thus  found  the  court  came  to  the  following 

conclusions : 

First.  That  the  land  mentioned  in  the  complaint  was  held 
by  Hart  and  wife  as  tenants  by  entirety  during  the  time  in 
which  the  delinquent  taxes  for  which  it  was  sold  accrued. 

Second.  That  said  land  was  not,  when  sold  to  the  defendant, 
liable  for  the  personal  property  tax,  dog-tax  and  poll-tax  as- 
sessed against  John  8.  Hart. 

Third.  That  the  sale  of  the  land  for  these  last  named  taxes 
was  illegal.  To  which  conclusions,  as  conclusions  of  law,  the 
defendant,  at  the  time  they  were  announced,  excepted. 

The  court  thereupon  ordered,  adjudged  and  decreed  that 
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the  sale  of  the  land  to  the  defendant  for  taxes,  and  the  certif- 
icate of  such  sale  issued  by  the  treasurer  of  Clay  county,  be 
set  aside,  and  that  the  title  of  the  plaintiffs  to  the  land  be 
quieted  against  all  claims  of  the  defendant  except  said  sum 
of  $147.91  which  was  declared  to  be  a  lien  on  the  land  in 
favor  of  the  defendant,  and  for  the  payment  of  which  thirty 
days  time  was  given.  It  was  further  ordered  that  in  case  of 
failure  to  pay  the  sum  of  money  so  adjudged  to  be  due  to  the 
defendant  within  the  time  limited,  the  land  should  be  sold, 
as  lands  are  sold  on  execution,  to  discharge  such  lien  and  in- 
terest thereon.    The  plaintiffs  also  had  judgment  for  costs. 

Section  169  of  the  act  of  December  21st,  l872,  concerning 
the  assessment  and  collection  of  taxes,  which  was  in  force 
when  the  sale  for  taxes  contested  in  this  case  was  made, 
declared  that  "The  lien  of  the  State  for  all  taxes  for  State, 
county,  school,  road,  or  township  purposes,  shall  attach  on  all 
real  estate  on  the  first  day  of  April,  annually,  and  such  lien 
shall  be  perpetual  for  all  taxes  due  from  the  owner  thereof,^^ 
including  interest  and  penalties  chargeable  thereon. 

Section  170  of  the  same  act  further  declared  that  "All  the 
property,  both  real  and  personal,  situated  in  any  county,  shall 
be  liable  for  the  payment  of  all  taxes,  penalties,  interest  and 
costs  charged  to  the  owner  thereof  in  such  county.^' 

When  taken  in  connection  with  other  provisions  of  the 
same  act,  we  construe  these  sections  to  mean  that  when  a  tax- 
payer in  any  given  county  is  the  owner  of  real  estate,  as  well  as 
personal  property,  taxable  in  that  county,  the  real  estate  may, 
and  by  proper  proceedings  can,  be  held  liable  for  the  taxes 
chargeable  against  the  personal  estate,  and  that  the  personal 
property  will  be  held  liable  for  the  taxes  assessed  against  the 
real  estate,  the  distinguishing  difference  being  that  the  per- 
sonal property  is  primarily  liable  for  all  taxes  lawfully  due 
from  the  owner  in  the  county.  But,  in  the  absence  of  any 
statute  authorizing  such  a  construction,  this  liability  of  one 
class  of  property  for  taxes  assessed  upon  another  class  can 
not  be  extended  to  cases  of  property  belonging  respectively 
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to  different  owners,  or  in  which  the  respective  classes  of  prop- 
erty are  held  by  different  titles.  There  was  nothing  in  force 
contemporaneously  with  the  sections  set  out  in  part  as  above^ 
nor  has  there  ever  been  since,  so  far  as  we  are  advised,  mak- 
ing real  estate  liable,  in  any  event,  for  taxes  chargeable  against 
personal  property  not  belonging  to  the  owner  or  owners,  as 
the  case  may  be,  of  such  real  estate. 

Washburn  on  Real  Property,  after  referring  to  the  nature 
of  estates  held  as  tenants  in  commou,  as  well  as  by  joint-ten- 
ants continues.  '^A  still  more  peculiar  joint  estate  is  that 
which  belongs  to  a  husband  and  wife,  where  the  same  is  con- 
veyed to  them  as  such.  If  a  man  and  woman,  tenants  in 
common,  marry,  they  still  continue  to  hold  in  common.  But 
if  the  estate  is  conveyed  to  them  originally  as  husband  and 
wife,  they  are  neither  tenants  in  common  nor  properly  joint- 
tenants,  though  having  the  right  of  survivorship,  but  are  what 
are  called  tenants  by  entirety.  While  such  estates  have,  like 
a  joint-tenancy,  the  quality  of  survivorship,  they  differ  from 
that  in  this  essential  respect,  that  neither  can  convey  his  or 
her  interest  so  as  to  affect  the  right  of  survivorship  in  the 
other.  They  are  not  seized,  in  the  eye  of  the  law,  of  moieties,, 
but  of  entireties. 

"  In  such  cases,  the  survivor  does  not  take  as  a  new  acqui- 
sition, but  under  the  original  limitation,  his  estate  being  sim- 
ply freed  from  participation  by  the  other ;  so  that  if,  for  in- 
stance, the  wife  survives  and  then  dies,  her  heirs  would  take  to- 
the  exclusion  of  the  heirs  of  the  husband.  Nor  can  partition 
be  made  of  the  estate."     1  Washb.  Real  Prop.  (4th  ed.)  672. 

It  has  been  held  that  under  sections  2922  and  2923,  R.  S. 
1881,  a  conveyance  to  husband  and  wife  jointly  by  names, 
without  referring  to  their  marital  relations,  constitutes  them 
tenants  by  entirety.     Chandler  v.  Cheney,  37  Ind.  391. 

It  was  further  held  in  regard  to  tenancies  by  entireties,  in 
the  case  just  cited,  that  "  neither  can  sever  the  joint  estate 
by  his  own  act,  as  he  can  in  case  of  an  ordinary  joint-ten- 
ancy, but  both  must  unite  in  the  deed  to  effect  a  conveyance 
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of  any  estate  in  any  part  of  the  whole.  Nor,  it  would  seem^ 
could  the  separate  interest  of  either  be  sold  on  execution. 
Indeed,  there  is  no  separate  interest/'  That  case  has  been 
followed  and  approved  by  the  cases  of  Jones  v.  Chandlery  40 
Ind.  588 ;  Hulett  v.  Mow,  57  Ind.  412  (26  Am.  R,  64) ;  Patton 
V.  Bajikin,  68  Ind.  245  (34  Am.  R.  254). 

The  only  conclusion  we  have  been  able  to  reach  is,  that 
the  land  in  controversy  did  not  become  liable  for  the  payment 
of  the  taxes  assessed  upon  the  personal  property  of  John  S. 
Hart,  referred  to  in  the  special  finding  of  the  court,  and  that 
consequently  the  sale  of  the  land  for  taxes  to  appellant  was 
unlawful  and  invalid. 

It  follows  that  the  State  acquired  no  lien  against  the  land 
for  the  taxes  upon  the  personal  property,  and  that  there  was,, 
therefore,  no  lien  upon  the  land  on  account  of  such  taxes,  to 
which  the  appellant  could  have  been  subrogated. 

An  objection  has  been  urged  to  the  sufficiency  of  the  com- 
plaint, but,  as  a  complaint  to  quiet  title,  it  impresses  us  as 
having  been  substantially  sufficient.     2  R.  S.  1876,  p.  254,. 

section  611. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  21, 1883. 


No.  10,650. 

Moorehead  v.  Davis. 

Measukb  op  Damages.— Fai&tre  o/  TUle  to  Territory  for  Sale  (^  BUent.— 

A.  sold  and  assigned  to  B.  letters-patent  of  a  machine  for  H.  and  W. 
counties,  having?  no  title  as  to  W.  county;  without  offering  to  reassign 

B.  sned. 

Heldj  that  the  proper  measure  of  damages  was  such  proportion  of  the 
whole  price  paid  as  the  value  of  W.  bore  to  the  value  of  both,  estimated 
at  the  price  paid.  • 

From  the  Fulton  Circuit  Court. 

M.  L.  Emchy  G.  W.  HolmaUy  and  /.  i.  Farrar^  for  appellant. 

8.  Keith,  E.  Myers  and  J.  8.  8lick,  for  appellee. 
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Hammond^  J. — ^The  appellee  sued  the  appellant^  chargiDg 
in  his  complaiat^that  the  appellant,  on  July  12th;  1881,  ob- 
tained letters-patent  from  the  United  States  for  the  exclusive 
right  to  vend  a  certain  improved  washing  machine  in  all  the 
States  and  Territories  of  the  United  States ;  that  on  May  22d, 
1882,  the  appellant  assigned  in  writing  to  the  appellee  the 
rights  to  said  letters-patent  in  the  counties  of  Hamilton  and 
White,  in  the  Stateof  Illinois,  in  consideration  of  $300;  that 
the  appellee  was  induced  to  make  said  purchase  from  the  rep- 
resentations of  the  appellant,  which  were  false  and  fraudulent, 
that  he  still  owned  the  rights  of  said  patent  in  said  counties, 
but  that  he  had,  in  fact,  prior  thereto,  assigned  and  disposed 
of  the  same ;  and  that  the  appellee,  before  discovering  that  he 
received  no  title  to  the  patent  in  the  counties  named,  incurred 
expense  in  reference  thereto  in  the  sum  of  $100.  Prayer  for 
judgment  for  $400. 

The  appellant  answered  by  the  general  denial  and  by  two 
special  paragraphs,  to  which  there  was  a  reply  in  denial.  No 
question  is  made  upon  the  pleadings.  The  case  was  tried  by 
a  jury,  who  returned  a  verdict  for  the  appellee  for  $285.50, 
upon  which  judgment  was  rendered  over  the  appellant's  mo- 
tion for  a  new  trial.  The  questions  presented  by  the  assign- 
ment of  errors,  which  will  be  considered,  are  properly  saved 
in  the  record. 

The  evidence  shows,  without  conflict,  the  following  fiicts  : 

In  consideration  of  $250  paid  by  the  appellee  to  the  ap- 
pellant, the  latter,  on  May  22d,  1882,  assigned  to  the  former, 
in  writing,  said  patent  for  the  counties  of  Hamilton  and  White, 
in  Illinois.  It  may  be  inferred  from  the  evidence  that  the  ap- 
pellee was  induced  to  make  the  purchase  of  the  patent  for 
said  counties  by  the  appellant's  representations  of  ownership. 
The  appellee  received  from  the  a&signment  a  good  title  to  the 
patent  as  to  said  Hamilton  county,  but  none  as  to  said  White 
county.  As  to  the  latter  county  the  appellant  had  previously 
disposed  of  the  patent. 

It  was  found  by  the  jury,  in  their  special  findings,  that  the 
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appellee  was  entitled  to  recover  $30.50  for  expenses  incurred 
before  discovering  the  want  of  title  as  to  said  White  county. 
The  evidence  &iled  to  show  the  value  of  the  patent  as  to 
White  county,  compared  with  its  value  as  to  Hamilton  county, 
or  otherwise.  The  appellee  made  no  tender  back  to  the  ap- 
pellant by  assignment  in  writing,  or  otherwise,  of  said  patent 
for  either  of  the  counties  named.  It  is  due  to  the  appellant 
to  state  that  he  claimed  in  the  special  paragraphs  of  his  an- 
swer and  in  his  evidence,  that  the  contract  with  the  appellee 
was  for  the  transfer  to  him  of  the  patent  for  Hamilton  and 
Whitesides  counties,  Illinois,  and  that  "White''  was,  by  mis- 
take, written  in  the  assignment  instead  of  "  Whitesides,"  and 
that  as  soon  as  his  attention  was  called  to  the  mistake,  he 
tendered  to  the  appellee,  in  due  form,  an  assignment,  trans- 
ferring to  him  a  good  title  to  the  patent  for  said  county  of 
Whitesides.  Upon  the  question  of  the  alleged  mistake  the 
evidence  was  conflicting. 

The  court  gave  the  jury  the  following  instruction : 
"  If  you  find  there  was  a  mistake  in  writing  the  deed  of  as- 
signment, that  Moorehead  intended  to  convey  Hamilton  and 
Whitesides  counties  instead  of  Hamilton  and  White,  but  that 
Davis  understood  it  to  be  Hamilton  and  White,  the  minds  of 
the  contracting  parties  did  not  meet  and  would  not  amount 
to  a  contract,  and  the  mistake  would  not  be  mutual ;  and, 
should  you  find  from  the  evidence  that  there  was  a  mistake, 
but  that  it  was  not  mutual,  you  will  find  for  the  plaintiff,  and 
the  measure  of  damages  will  be  $250,  paid  for  the  two  counties, 
with  expenses  incurred  by  Davis,  and  six  per  cent,  interest 
on  that  sum  from  date  of  payment.'' 

That  part  of  the  instruction  relating  to  the  measure  of 
damages  is  erroneous.  The  court  told  the  jury,  in  substance, 
that  if  they  found  for  the  appellee  he  would  be-  entitled  to 
recover  the  amount  paid  for  both  counties,  when  there  was  no 
dispute  in  the  evidence  that  he  received  and  held  a  good  title 
Vol.  92.-r-20 
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for  the  patent  as  to  one  county^  which  he  had  not  reconveyed 
or  tendered  back  to  the  appellant. 

The  general  rule  of  damages  on  the  &ilure  of  title  is  the 
price  paid,  with  interest.  Field  Dam.,  section  302,  p.  283; 
Thomas  v.  Hamilton,  71  Ind.  277.  But  where  there  is  a  partial 
failure  of  title,  the  damages  should  bear  the  same  proportion 
to  the  whole  purchase-money  as  the  value  of  the  part  to  which 
the  title  fails  bears  to  the  whole  property,  estimated  at  the  price 
paid.  WUey  v.  Howard,  15  Ind.  169 ;  Hoot  v.  Spade,  20  Ind. 
326;  First  NaVl  Bank  v.  Cotter,  61  Ind.  153;  Mooney  v. 
Burchard,  84  Ind.  285. 

The  evidence  furnished  no  proper  data  for  estimating  dam- 
ages, and  the  verdict  of  the  jury  shows  that  they  followed  the 
incorrect  rule  given  in  the  instruction. 

Other  proceedings  are  complained  of,  but  as  they  are  not 
likely  to  occur  on  another  trial,  they  need  not  be  considered. 
The  appellant^s  motion  for  a  new  trial  should  have  been  sus- 
tained. 

Judgment  reversed,  at  the  appellee^s  costs,  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Filed  Dec.  21, 1883. 


No.  10,612. 

Pickering  v.  Cording. 

Pbomissosy  Note. — BkdorsemerU.—DeHvery.—A  negotiable  promiflsory  note, 
payable  to  the  order  of  the  maker,  is  a  nullity  until  it  is  endorsed  by 
him;  and  a  writing  on  the  back  of  such  note  signed  by  him,  stating  the 
amount  of  property  owned  by  him,  is  not  an  endorsement  giving  the 
note  validity,  nor  will  the  mere  delivery  of  such  a  paper  make  the 
maker  liable  thereon  to  the  person  to  whom  it  is  delivered. 

From  the  Tippecanoe  Circuit  Court. 

W,  G.  Wilson  and  /.  H.  Adanis,  for  appellant. 

W.  2).  WaUace,  for  appellee. 

Black,  C. — The  appellant  sued  the  appellee.     A  demurrer 
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to  the  complaint  was  sustained^  and  this  ruling  alone  is  as- 
signed as  error. 

The  complaint  alleged  that  on  the  4th  of  November^  1880^ 
the  appellee  executed  a  certain  promissory  note^  reading  as 
follows : 

"Tippecanoe  Cqunty,  Ind.,  Nov.  4th,  1880. 

"  Five  months  after  date  I  promise  to  pay  to  the  order  of 
myself  two  hundred  dollars^  negotiable  and  payable  at  the 
Nat.  State  Bank  of  Lafayette,  Ind.^  value  received,  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 
The  drawer  and  endorser  severally  waive  presentment  for 
payment  and  notice  of  protest  and  non-payment  of  this  note* 

«  $200.  (Signed)  R.  N.  Cording.^' 

It  was  further  alleged  that  thereupon,  and  then  and  there, 
the  appellee  made  the  following  endorsement  on  said  note : 

"  I  hereby  certify  that  I  own  and  am  worth  in  personal  and 
real  estate,  in  the  township  of  Jackson,  county  of  Tippecanoe, 
State  of  Indiana,  $8,000  over  and  above  all  indebtedness,  and 
the  same  is  in  full  settlement  of  all  claims 'and  demands  of 
every  name  and  nature  between  said  company  and  myself  up 
to  date  of  this  obligation.       (Signed)      R.  N.  Cording.*' 

It  was  next  alleged  that  thereupon  the  appellee  'delivered 
said  note,  so  executed  and  endorsed  as  aforesaid,  to  one  John- 
son, and  afterward,  and  before  the  maturity  of  said  note,  the 
said  plaintiff  purchased  the  same  of  the  said  Johnson  for  a 
valuable  consideration,  and  said  note  was  thereupon  transferred 
and  assigned  by  the  said  Johnson  to  the  plaintiff,  by  delivery. 
The  plaintiff  avers  that  said  note  is  due  and  unpaid.  Where- 
fore,'' etc. 

It  is  alleged  that  the  appellee  executed  the  note,  but  it  is 
not  stated  that  he  executed  it  to  any  person.  The  certificate 
written  and  signed  on  the  back  of  the  note,  so  &r  as  it  is  in- 
telligible, in  the  absence  of  extraneous  explanation,  is  the 
maker's  certificate  as  to  his  financial  ability.  It  is  alleged 
that  the  appellee  delivered  the  note,  so  executed  and  endorsed, 
to  one  Johnson.    The  execution  here  referred  to  is  that  first 


308  SUPREME  COURT  OF  INDIANA, 


Pickering  t.  Cording. 


alleged  in  the  complaint^  and  the  endorsement  referred  to  is 
the  written  matter^  including  the  signature^  on  the  back  of 
the  note. 

It  is  not  stated  with  what  purpose  the  note  was  delivered 
to  Johnson,  or  that  he  became  the  owner  thereof,  or  that  it 
was  endorsed  or  executed  to  him. 

Did  the  mere  delivery  of  the  note,  so  drawn,  with  such 
writing  thereon,  constitute  an  execution  of  the  note  to  the 
person  to  whom  it  was  delivered,  so  as  to  render  the  appellee 
liable,  or  put  him  to  his  answer  at  the  suit  of  one  to  whom 
such  person  assigned  the  instrument  for  value  before  the  note 
by  its  t^rms  was  to  mature  ? 

When  an  instrument  in  the  form  of  a  promissory  note 
negotiable  by  the  law  merchant  is  made  payable  to  the  order 
of  the  maker  himself,  it  is  incomplete;  indeed, it  is  a  nullity, 
\  until  it  has  been  endorsed  by  the  maker.  A  promissory  note 
must  have  a  maker,  and  it  must  have  a  payee  who  is  another 
person  than  the« maker.  Until  a  promissory  note  made  pay- 
able to  the  order  of  the  maker  has  been  endorsed  and  deliv- 
ered by  the  maker,  there  is  no  payee  or  promisee,  and  the 
instrument  is  in  the  nature  of  a  written  promise  to  pay  to 
the  person  to  whom  the  maker  shall,  by  endorsement,  order 
payment  to  be  made.  By  special  endorsement  a  particular 
person  may  be  made  payee,  as  if  his  name  were  originally  in- 
serted as  such  in  the  note.  The  maker's  endorsement  in 
blank  will  make  the  instrument  equivalent  to  a  note  payable 
to  bearer.  Dan.  Neg.  Inst.,  section  130;  1  Parsons  Notes 
and  Bills,  17,  18;  Dubois  v.  Afaaon,  127  Mass.  37;  S.€.,34 
Am.  R.  335. 

There  can  be  no  recovery  on  such  a  note  unless  the  maker 
has  endorsed  it,  though  he  has  delivered  it  to  another  per- 
son.    Baldwin  v.  Sliuter,  82  Ind.  560. 

The  maker  of  such  a  note  does  not  become,  by  his  endorse- 
ment, an  ^'endorser"  in  the  technical  sense  of  that  term.  An 
endorsement  of  a  promissory  note,  in  the  ordinary  technical 
meaning  of  the  word,  is  an  act  which  transfers  the  instra- 
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mcnt  already  perfected  in  the  hands  of  the  endorser  to  an- 
other person,  certain  well  defined  liabilities  attaching  to  the 
endorser  dependent  upon  certain  conditions.  The  maker  of 
a  note,  payable  to  his  own  order,  by  a  like  act  completes  the 
note,  makes  the  order  on  which  his  liability  depends,  and  his 
liability  is  that  of  maker.  That  he  may  be  held  to  such  lia- 
bility, there  must  be  such  writing  upon  the  note  as  can  be 
construed  to  be  such  an  order. 

Whether,  when  the  payee  or  other  subsequent  holder  of  a 
note  transfers  it  to  another,  and  the  transferree  writes  a  guar- 
anty above  his  signature,  he  may  be  held  liable  as  an  endor- 
ser to  a  remote  transferree,  is  a  question  upon  which  there  has 
been  a  want  of  agreement  in  the  cases.  In  Trust  Go.  v.  NatU 
Bankj  101  U.  S.  68,  it  is  said :  ^'  That  a  guaranty  is  not  a 
negotiation  of  a  bill  or  note  as  understood  by  the  law  mer- 
chant, is  certain.'^ 

In  WWiama  v.  Pottery  72  Ind.  354,  an  endorsement  on  a 
promissory  note  to  the  effect  that,  at  a  certain  date  stated, 
the  amount  then  due  on  the  note  w*as  payable  to  a  stranger 
named  "  for  me,^^  signed  by  the  payee,  was  not  suflBcient  to 
transfer  to  said  stranger  the  title  to  the  note  or  to  the  money 
due  thereon. 

The  signature  of  the  maker  upon  the  back  of  a  note  made 
payable  to  his  own  order  can  not  be  construed  as  such  an 
order  without  any  regard  to  written  matter  to  which  the 
name  may  be  signed.  Such  writing  can  not  be  filled  up  or 
changed  for  such  purpose.  The  signature  can  not  be  discon- 
nected from  the  writing  above  it  and  be  regarded  as  a  blank 
endorsement.  Clark  v.  Whiting,  45  Conn.  149.  The  note 
and  the  writing  on  the  back,  with  the  signature  thereto,  must 
be  taken  together,  and  no  effect  must  be  given  foreign  to 
what  is  expressed.  To  perfect  the  note,  the  writing  on  the 
back  must,  at  least,  import  a  purpose  of  the  maker  to  trans- 
fer the  note.  The  delivery  could  only  be  important  in  con- 
nection with  such  a  writing  as  could  be  construed  to  be  an 
order  for  the  payment  of  the  note. 
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The  writing  upon  which  the  appellant  relied  as  an  order  of 
the  maker,  such  as  was  necessary  to  give  effect  to  the  instrament 
as  his  note,  does  not,  in  our  opinion,  amount  to  such  an  order. 

The  judgment  should  be  aflSrmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant's  costs. 

Filed  Dec.  21, 1883. 
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No.  10,326. 

Wright  et  al.  v.  Nipple  et  al. 

D£ED. — Breach  of  Govenants, — Eviction, — PartilicTi. — GomplainL — ^In  an  action 
for  breach  of  the  covenants  of  a  deed,  a  complaint  which  avers  that  third 
parties  had  brought  an  action  of  partition  against  the  plaintiffs  for  an 
undivided  one-third  of  the  land,  which  thej  claimed  by  a  superior  title, 
and  in  such  proceeding  duly  recovered  a  judgment  for  such  interest  in 
said  land,  sufficiently  avers  an  eviction  of  the  plaintiff  from  such  portion. 

Same. — Hein  of  CovenanUe, — Such  action  may  be  maintained  by  the  heirs 
of  an  ancestor  for  breach  of  the  covenant  of  seizin,  where  they  acquire 
the  land  and  ultimately  sustain  the  loss. 

Same. — Answer. — Mistake, — Bejoimaiion, — An  answer  in  such  proceeding, 
that  the  grantors  only  owned  a  portion  of  such  land,  and  that  they  only 
intended  to  convey  such  portion,  but  by  mistake  conveyed  the  whole,  is 
insufficient.  These  facts  merely  show  them  entitled  to  a  reformation  of 
the  conveyance,  but  they  do  not  constitute  a  defence. 

Same. — Measure  of  Damages, — Instruction, — An  instruction  that  the  measure 
of  damages  for  the  loss  of  one-third  of  the  land  was  one- third  of  the  pur- 
chase-money for  the  whole  land,  with  interest  for  the  last  six  years,  is 
within  the  rule  established  in  this  State. 

Same. — Bents  and  Profits. — The  fact  that  the  vendees  conveyed  the  rents  and 
profits  from  the  time  of  the  conveyance  until  eviction  does  not  diminish 
the  amount  of  damages  as  these  do  not  belong  to  the  covenantors. 

Same. — Judgment  in  Partition, — ^An  instruction  in  such  case,  informing  the 
jury  that  an  interlocutory  judgment  of  partition  settles  nothing,  was  prop- 
erly refused,  as  it  does  determine  the  rights  of  the  parties  to  the  property. 

FaAUDnLENT  CONVEYANCE.—  When  Creditors  May  Set  Aside. — A  conveyance 
made  in  good  faith  may  be  set  aside  by  the  fraudulent  vendor's  creditors, 
unless  it  was  a  conveyance  for  value. 

Same. — JSuidence,— In  determining  whether  a  given  conveyance  is  fraudu- 
lent, the  plaintiff's  claim  for  damages  may  be  considered,  though  not 
put  into  judgment  until  after  the  conveyance  was  made. 
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Pleading. — Demurrer,  Form  of, — In  a  demurrer  to  an  answer,  on  the  ground 
that  the  facts  stated  do  not  constitute  a  defence,  the  word  **  valid  "  be- 
fore the  word  'defence"  does  not  impair  the  demurrer  in  form  or  sub- 
stance. 

Instruction. — When  two  or  more  instructions,  taken  together,  state  the 
law  accurately,  no  error  is  committed  in  giving  them,  though  either  one 
maj  not  state  it  fully  enough  when  considered  alone. 

Same. — Fraud. — An  instruction,  saying  to  the  jury  that  if  circumstances, 
unexplained,  clearly  indicate  that  the  transaction  is  fraudulent,  the 
same  is  sufficient,  is  not  erroneous,  as  such  charge  does  not  direct  them 
to  find  the  fraud  from  such  circumstances,  but  simply  informs  them 
that  they  are  authorized  so  to  do. 

Same. — Ifew  TriaL — Supreme  Court — ^The  act  of  the  court  in  giving  or  re- 
fusing an  instruction  presents  no  question  in  the  Supreme  Court,  un- 
less the  same  is  made  the  ground  of  a  motion  for  a  new  trial. 

From  the  Carroll  Circuit  Court. 

J.  ApplegaU  and  (7.  R.  Pollard,  for  appellants. 
X.  J5.  Sims  and  M.  Wtnjield,  for  appellees. 

Best,  C. — ^The  appellees,  who  are  the  heirs  at  law  of  Wil- 
liam F.  Brown,  deceased,  brought  this  action  against  Isaac  S. 
Wright,  Susannah  Wright,  his  wife,  and  John  W.  Wright, 
his  son,  for  breach  of  the  covenants  of  a  deed  made  by  them 
to  said  decedent,  and  against  James  H.  and  Harvey  W. 
Wright,  two  other  sons,  to  set  aside  as  fraudulent  a  convey- 
ance of  other  land  thereafter  made  to  them  by  Isaac  S.  and 
his  wife,  and  to  subject  the  same  to  the  payment  of  the  ap- 
pellees' claim  for  damages. 

Issues  were  formed,  a  trial  had,  a  verdict  returned  for  $2,- 
720,  upon  which,  over  motions  for  a  new  trial  and  in  arrest^ 
final  judgment  was  rendered. 

The  defendants  appeal  and  insist  that  the  complaint  does 
not  state  iacts  sufficient  to  constitute  a  cause  of  action ;  that  the 
court  erred  in  sustaining  a  demurrer  to  the  second  paragraph 
of  the  answer ;  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial,  and  in  overruling  the  motion  in  arrest  of 
judgment.  These  will  be  considered  in  the  order  of  their 
statement. 

The  appellants  contend  that  the  complaint  fiiils  to  aver  that 
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the  appellees  have  beeu  evicted  either  actually  or  construe- 
tively^  and  insist  that  without  such  averment  the  complaint 
is  insufficient. 

The  complaint^  after  alleging  that  Isaac  S.^  Susannah  and 
John  W.  Wright,  on  the  9th  day  of  January,  1869,  conveyed 
to  said  decedent  by  warranty  deed  a  certain  quarter  section 
of  land  in  Carroll  county,  Indiana,  in  consideration  of  $6,- 
000  paid  by  him  to  them,  and  that  said  decedent  died  intes- 
tate in  February,  1873,  in  possession  and  seized  of  said  land, 
leaving  the  appellees  his  only  heirs  at  law,  avers  that  "  there 
has  been  a  breach  of  the  covenants  of  said  deed  in  this,  to 
wit,  that  Harvey  W.  Wright  and  Charles  H.  Wright  were, 
at  the  time  and  before  the  execution  of  said  deed,  the  owners 
in  fee  of  the  undivided  one-third  of  said  real  estate,  and  have 
continued  from  then  to  the  present  time  to  be  the  owners  by 
a  title  superior  to  that  of  the  defendants  Isaac,  Susannah  and 
John  W.  Wright;  that  on  the  19th  day  of  May,  1881,  in  a 
suit  between  these  plaintiffs  and  Charles  H.  and  Harvey  W. 
Wright  for  partition  in  this  court,  in  a  trial  had  upon  issnes 
formed,  it  was  found  and  adjudged  and  decreed  by  the  court 
that  they  were  the  owners  of  the  undivided  one-third  of  said 
lands  and  were  entitled  to  have  partition,  and  these  plaintifis 
then  dispossessed  and  yielded  to  said  superior  title  and  recog* 
nized  in  this  the  said  one-third,  so  that  these  plaintiffs  have 
been  compelled  to  surrender  the  title  to  the  undivided  one-third 
of  said  lands  to  said  superior  title ;  that  these  {)laintiffs,  by 
reason  of  said  facts,  are  the  owners  of  the  two-thirds  only  of 
said  lands.'' 

It  is  not  alleged,  as  will  be  observed,  that  the  appellees  bad 
surrendered  the  actual  possession  of  any  portion  of  said  prem* 
ises,  but  it  is  averred  that  the  title  to  an  undivided  one-third 
of  the  same,  in  a  proceeding  for  partition,  had  been  adjudged 
to  be  in  the  owners  of  the  alleged  superior  title,  and  that  the 
appellees  recognized  the  right  and  yielded  the  title  so  ad- 
judged. In  Wilber  v.  Buchanan^  85  Ind.  42,  it  was  held  that 
finch  judgment  invests  the  plaintiff  in  such  proceedings  with 
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the  possession  of  his  undivided  portion^  and  thereby  con- 
structively evicts  the  defendant  from  the  portion  so  adjudged 
to  be  in  the  plaintiff.  Upon  the  authority  of  that  case  this 
complaint  must  be  deemed  to  aver  an  eviction  of  the  appel- 
lees from  one-third  of  the  premises. 

It  is  next  insisted  that  as  Isaac  S.^  Susannah  and  John  W. 
had  no  title  when  their  conveyance  was  made^  the  cove- 
nant was  broken  as  soon  as  made,  and  the  cause  of  action  is^ 
therefore,  in  the  personal  representative,  and  not  in  the  heirs. 
This  is  not  the  rule  where  the  heirs  acquire  the  land  and  ulti- 
mately sustain  damages.  In  such  case  they  may  maintain  an 
action  for  breach  of  the  covenant  of  seizin.  Martin  v.  Bakei^ 
5  Blackf.  232 ;  Coleman  v.  Lymany  42  Ind.  289 ;  Wilson  v. 
PeeUe,  78  Ind.  384. 

This  disposes  of  the  objections  made  to  the  complaint,  and 
as  it  must  be  deemed  sufficient,  the  first  and  fourth  assign- 
ments of  errors  can  not  be  sustained. 

The  second  paragraph  of  the  answer  averred,  in  substance, 
that  the  appellants,  at  the  timeof  their  conveyance,  only  owned 
an  undivided  one-third  of  said  land  and  the  inchoate  interest 
of  said  Susannah  in  the  residue  thereof;  that  the  parties  to 
said  conveyance  intended  that  such  interest  as  was  owned  by 
them  should  alone  be  conveyed,  but  by  mutual  mistake  the 
whole  was  conveyed;  that  the  grantors  put  the  grantee  in 
possession  of  the  interest  intended  to  be  conveyed,  and  that 
the  appellees  still  retain  such  possession,  etc. 

The  demurrer  to  this  paragraph  alleged  that  the  facts  stated 
did  not  constitute  a  valid  defence  to  the  plaintiffs'  cause  of 
action,  and  the  appellants  insist  that  this  demurrer  was  not 
in  proper  form,  and  for  that  reason  was  improperly  sustained. 
The  objection  made  to  the  demurrer  is  that  the  word  valid  is 
employed.  We  think  this  word  does  not  afiect  its  form  or 
substance.  If  the  facts  averred  did  not  constitute  a  valid 
defence^  they  constituted  no  defence  at  all,  and  as  the  word 
only  expressed  what  was  understood,  it  did  not  change  the 
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legal  effect  of  the  demurrer.  The  demurrer  was,  as  we  think, 
suflScient.' 

The  &ets  averred  in  this  paragraph  constituted  no  defence 
to  the  action.  The  most  that  they  tended  to  show  was  that 
the  appellants  were  entitled  to  a  reformation  of  the  deed.  This 
t|iey  did  not  seek,  and  the  mere  mistake  itself,  so  long  as  the 
instrument  remained  unreformed,  constituted  no  defence.  Had 
the  appellants  sought  and  obtained  a  reformation,  the  instru- 
ment as  reformed  would  have  constituted  a  complete  defence. 
ICing  V.  Enterprise  Ins.  Oo.,  45  Ind.  43. 

The  demurrer  was,  therefore,  properly  sustained. 

The  motion  for  a  new  trial  embraced  many  reasons.  Those 
only  that  are  mentioned  in  appellants'  brief  will  be  considered. 

The  appellants  complain  of  the  court's  charge  as  to  what 
<;onstitutes  an  eviction.  The  court  instructed  the  jury  that 
if,  in  a  partition  proceeding  brought  by  Harvey  W.  and  Charles 
H.  Wright,  against  the  appellees,  the  former  were  adjudged  the 
owners  of  an  undivided  one-third  of  the  land,  and  the  latter 
acquiesced  in  said  judgment,  and  thereafter  held  possession 
of  the  land  as  tenants  in  common  with  said  Harvey  W.  and 
Charles  H.  Wright,  and  not  adversely  to  them,  such  fects 
oonstituted  an  eviction,  though  the  appellees  had  not  surren- 
dered the  actual  possession  of  any  portion  of  the  land.  This 
charge  is  within  the  rule  announced  in  the  case  of  Wilber  v. 
Buchanan,  supra. 

The  court  instructed  the  jury  that  the  measure  of  damages 
for  the  loss  of  one-third  of  the  land  was  one-third  of  the  pur- 
■chase-money  paid  for  the  whole  land,  with  interest  for  the 
last  six  years.  This  charge  is  within  the  rule  established  in 
this  State.  Overhiser  v.  McCoUhter^  10  Ind.  41 ;  Burton  v. 
Reeds,  20  Ind.  .87 ;  Wood  v.  Bibbins,  58  Ind.  392 ;  Wilson 
V.  PeelU,  78  Ind.  384. 

The  fact  that  the  appellees  enjoyed  the  rents  and  profits 
since  the  conveyance  does  not  change  the  measure  of  damages. 
These  do  not  belong  to  the  covenantors,  and  they  can  not  re- 
coup them  from  the  purchase-money  and  interest,  nor  can 
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they  compel  the  appellees  to  account  for  them.  Wihon  v. 
Peelky  supra. 

The  court  instructed  the  jury  that  if  they  found  that  the 
appellees  were  entitled  to  recover  against  Isaac  S.  and  John 
W.  Wright,  the  question  remaining  for  them  to  determine 
was  whether  the  alleged  conveyance  made  to  Harvey  W. 
and  James  H.  Wright  was  made  to  defraud  the  creditors  of 
Isaac  S,  Wright.  As  Harvey  W.  and  James  H.Wright  claimed 
to  be  purchasers  for  value,  this  instructipn,standing  alone,  was, 
as  appellants  suggest,  too  narrow,  as  it  omitted  to  inform  the 
jury  that  the  question  also  remained  whether,  if  such  purchas- 
ers, they  accepted  such  conveyance  for  such  fraudulent  purpose* 
This  omission,  however,  was  supplied,  as  the  court  immedi- 
ately thereafter,  and  in  connection  therewith,  said  to  the  jury 
that  "  a  conveyance  of  property  made  and  accepted  for  the 
purpose  of  defrauding  creditors  is  void  as  against  the  credi- 
tors." These  propositions,  taken  together,  stated,  as  we  think, 
substautially  the  question  as  to  the  alleged  fraudulent  con- 
veyance. At  least,  they  were  not  misleading,  and  if  the  ap^ 
pellants  were  apprehensive  that  they  were  not  broad  enough 
to  call  the  attention  of  the  jury  to  this  particular  phase  of  the 
case,  the  appellants  should  have  requested  the  proper  charge. 

They  also  say  the  second  proposition  is  wrong,  as  such  con- 
veyance is  not  void  where  the  vendors  have  sufficient  other 
property  with  which  to  pay  their  debts.  This  is  true,  and 
the  court,  in  its  charge,  said  to  the  jury  that  "  to  entitle  the 
plaintiffs  to  a  verdict  setting  aside  the  conveyance,  it  must 
appear  that  Isaac  S.,  Susannah  and  John  W.  Wright  did  not 
have  other  property  suflBcient  to  pay  their  debts,  and  that 
such  insolvency  continued  till  the  time  of  the  trial."  These 
propositions,  taken  together,  contained  an  accurate  statement 
of  the  law  upon  this  question. 

The  court,  after  staging  to  the  jury  that  the  burden  of 
proving  the  alleged  fraud  rested  upon  the  appellees,  said :  "  The 
proof,  however,  need  not  be  direct ;  if  it  consists  of  a  chain 
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of  circumstances  that  clearly  indicate  that  the  transaction  is 
fraudulent,  if  unexplained,  it  will  be  sufficient,  for  this  is  all 
the  law  requires/^ 

This  instruction  refers  to  circumstances  established  by  the 
proof.  If  they,  unexplained,  clearly  indicate  that  the  trans- 
action is  fraudulent,  the  jury  may  draw  the  inference.  To 
say  that  proof  of  fraud  by  such  circumstances,  unexplained,  is 
suflScient,  is  not  a  direction  that  they  must  so  find.  It  sim- 
ply informs  them  that  such  proof  is  deemed  sufficient  in  law, 
and  leaves  the  facts  and  inferences  from  the  facts  to  the  jury. 

The  appellants  requested  the  court  to  instruct  the  jury  that 
"  if  they  found  that  this  action  was  begun  upon  the  loth  day 
of  August,  1881,  and  that  the  report  of  the  commissioners  to 
make  partition  in  the  cause,  the  record  of  which  has  been  pro- 
duced in  evidence,  was  not  approved  and  confirmed  until  the 
12th  day  of  September,  1881,  then  there  is  nothing  in  that 
record  which  shows  any  right  upon  the  part  of  the  plaintiffs 
to  recover  in  this  action." 

This  instruction  is  based  upon  the  assumption  that  an  in- 
terlocutory judgment  in  partition  settles  nothing.  This  is  a 
mistake.  It  settles  and  determines  the  rights  of  the  parties 
in  the  common  property,  and  upon  these  questions  it  is  final 
and  conclusive.  Nothing  more  remains  to  be  done  to  deter- 
mine the  rights  of  the  respective  parties  to  the  property,  and 
each  is  bound  by  the  conclusion  reached.  It  is  true  that  an 
appeal  can  not  be  taken  to  this  court  until  after  confirmation, 
as  such  judgment  is  not  for  such  purpose  regarded  as  final, 
but  it  does  not  thus  follow  that  the  rights  of  the  parties  were* 
not  settled  and  determined  by  the  interlocutory  judgment.  If 
determined  by  such  judgment,  then  the  record  of  it  did  tend 
to  show  a  right  in  the  appellees  to  recover,  and  the  instruc- 
tion was  properly  refused. 

The  appellants  further  requested  the  court  to  instruct  the 
jury  as  follows :  "  If  you  find  that  the''conveyance  of  James 
H.  Wright  and  Harvey  W.  Wright  was  received  by  them  in 
good  faith,  it  can  not  now  be  set  aside  for  the  reason  that 
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Isaac  S.  Wright,  in  making  it,  intended  to  defraud  his  cred- 
itors, noT  because  the  price  which  they  agreed  to  pay  for  the 
land  was  a  less  price  than  you  may  think  the  land  at  that 
time  was  fairly. worth." 

This  instruction  was  properly  refused.  The  iSrst  proposi- 
tion is  not  an  accurate  statement  of  the  law.  The  fact  that 
the  conveyance  was  received  in  good  faith  furnished  no  ob- 
stacle to  setting  it  aside,  if  fraudulent,  unless  it  was  a  con- 
veyance for  value.  The  omission  to  thus  qualify  the  first 
proposition  rendered  the  whole  wrong,  and  it  was  therefore 
propery  overruled. 

The  appellants  ^Iso  requested  the  court  to  instruct  the  jury 
that  in  estimating  the  indebtedness  of  Isaac  S.  Wright  at  the 
time  the  alleged  fraudulent  conveyance  was  made,  they  should 
not  include  the  damages  sustained  in  this  action. 

The  conveyance  in  question  was  made  before  the  judgment 
in  partition,  and  appellants  insist  that  these  damages  had  not 
then  accrued.  This  may  be,  but  the  liability  existed  and  this 
authorized  the  jury  to  consider  these  damages.  If  Isaac  S. 
Wright  owed  nothing  else,  and  the  alleged  conveyance  was 
made  and  accepted  to  escape  such  liability,  surely  the  jury 
should  consider  such  damages  as  the  appellants  had  sustained 
by  breach  of  such  covenant.  This  instruction  was,  therefore, 
properly  overruled. 

Instruction  numbered  5}  is  not  embraced  in  the  motion 
for  a  new  trial,  and  its  refusal  presents  no  question. 

The  evidence,  in  our  opinion,  was  sufficient  to  show  an 
eviction,  and  we  can  not,  therefore,  disturb  the  judgment 
upon  such  question. 

This  disposes  of  all  the  questions  in  the  record,  and  as 
there  is  no  error  in  it,  the  judgment  should  be  affirmed. 

Pee  Ctjriam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  affirmed,  at  the 
appellants'  costs. 

Filed  Dec.  21, 1883. 
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No.  7443. 

Bethell  v.  Bethell. 

Deed. — Law  of  Place  of  ExectUion, — Seiziri — Whether  a  deed  contains  cove- 
nants of  seizin  is  to  be  determined  by  the  law  of  the  place  of  its  execution. 

Same. — Contract  for, — Covenant  for  General  Warranty  Deed. — A  contract  for  a 
warranty  deed  entitles  the  covenantee  to  a  deed  with  a  covenant  of  seizin. 

Same. — Covenant  of  Seisin,  Personal  One, — Foreign  Law, — ^The  covenant  of 
seizin  is  a  personal  one,  and  as  to  such  a  covenant  a  deed  may  be  re- 
formed, although  the  land  upon  which  it  operates  is  situated  in  a  foreign 
State. 

Same. — Suit  to  Reform, — A  suit  to  reform  a  deed  is  in  personam,  and  may 
be  brought  where  the  person  resides,  although  the  land  lies  i^  another 
State  or  country. 

Same. — Executory  Contract  for, — Fraud  in  Pi^eparalum, — A  person  who  con- 
tracts to  prepay  a  deed  with  full  covenants  is  guilty  of  a  fraud  if  he 
prepares  a  deed  without  covenants,  and  delivers  it  as  prepared  in  ac- 
cordance with  the  terms  of  the  preliminary  agreement. 

Same. —  Vendor  and  Vendee, — Action  for  Failure  of  Title, — The  general  rule  is 
that  in  cases  where  there  is  no  covenant  and  no  fraud,  a  vendee  can  not 
recover  although  there  is  a  complete  failure  of  title.  Beal  v.  Beal^  79 
Ind.  280,  limited. 

Same. — After- Acquired  Title. — Where  a  covenantee  has  been  evicted  by  the 
rightful  owner,  he  can  not  be  compelled  to  accept  a  newly  acquired  title 
of  the  grantor,  but  may  sue  for  the  purchase-money. 

Foreign  Law. — Presumption, — Where  the  statute  of  another  State  is  re- 
lied on,  it  must  be  pleaded,  otherwise  the  presumption  is  that  the  com- 
mon law  prevails. 

Same.— Knowledge  of—Pleading  and  Proof— A.  man  is  not  bound  to  know 
the  laws  of  another  State  or  country,  and  such  laws  must  be  pleaded 
and  proved  as  matters  of  fact. 

Q/ME.—Repr€sentatifm  cf.—K  party  who  professes  to  know  what  the  foreign 
law  is,  is  guilty  of  fraud  if  he  falsely  represents  the  law  and  misleads  the 
person  with  whom  he  is  dealing. 

Fraud.  -Misrepresentation  of  Existing  i^Vrrf.— Where  a  party  merely  prom- 
ises to  do  a  thing  in  the  future  there  can  be  no  fraud,  but  where  there  is 
a  delivery  of  an  instrument  materially  different  from  that  required  by 
a  contract,  with  intent  to  deceive,  there  may  be  fraud. 

Same.— Knowledge  of  Falsity  of  Statement  Not  Essential— Where  a  party  pro- 
fesses to  possess  knowledge  of  a  fact,  and  for  the  fraudulent  purpose  of 
inducing  another  to  act  makes  a  statement  of  the  fact,  which  is  untrue, 
and  thereby  misleads  the  person  with  whom  he  is  dealing,  he  is  guilty 
of  fraud,  although  he  did  not  know  the  statement  to  be  false. 

Practice. — Demurrer  to  Evidence, — A  demurrer  to  evidence  admits  all  in- 
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ferences  that  may  be  drawn  from  the  eyidence  against  the  party  who  de- 
murs,  and  evidence  favorable  to  him  can  not  be  considered  if  there  is 
any  conflict. 

From  the  Spencer  Circuit  Court. 

A,  Iglehart  and  /.  E.  Iglehart,  for  appellant. 

(7.  H.  Butterfidd,  E.  Gouyh  and  E.  R,  Hatfield,  for  appellee. 

Elliott,  J. — This  case  is  here  for  the  second  time.  On 
the  former  appeal,  Bethell  v.  Bethdl,  54  Ind.  428  (23  Am.  R.. 
650),  it  was  decided  that  the  deed  upon  which  the  action  is 
founded  did  not  contain  a  covenant  of  seizin ;  that  the  laws 
of  the  State  of  Missouri,  where  the  land  is  situate,  could  not 
extend  into  this  State  so  as  to  incorporate  covenants  in  the 
deed,  and  that  the  law  of  the  place  of  the  contract  governs 
the  coarts  in  determining  the  question  whether  or  not  the  deed 
contains  covenants  of  warranty  or  seizin. 

The  law  of  the  case,  so  far  as  concerns  this  point,  is  made 
by  the  decision  on  the  former  appeal,  for  it  is  settled  law  that 
where  an  appellate  court  decides  questions  fully  presented  by 
the  record,  and  directly  involved  in  the  ckuse,  the  decision 
controls  throughout  all  the  subsequent  progress  of  the  case. 

The  law  of  the  case,  then,  is  that  no  action  for  a  breach  of 
covenant  of  seizin  can  be  maintained,  because  there  is  no  such 
covenant  in  the  deed. 

The  effect  of  the  ruling  on  the  former  appeal  was  sought  to 
be  obviated  by  an  amendment  of  the  complaint,  and  we  are 
now  to  examine  the  amended  complaint  and  ascertain  whether 
it  states  a  cause  of  action  within  the  rule  heretofore  laid  down 
in  this  cause. 

The  substance  of  the  second  paragraph  of  the  complaint  is 
that  the  appellee  executed  the  deed  to  the  Missouri  land  pursu- 
ant to  an  agreement  for  the  exchange  of  property ;  that  the  ap- 
pellant "  represented  that  his  title  to  the  Missouri  lands  was 
good  and  perfect,  and  that  he  held  them  by  deed  of  general 
warranty  under  the  laws  of  that  State ;  and  that  in  consider- 
ation that  the  plaintiff  would  convey  to  him,  the  defendant, 
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the  Warrick  county  land  by  deed,  in  manner  and  form  afore- 
said, the  defendant  would  convey  the  Missouri  land  to  plain- 
tiff by  deed  of  general  warranty  under  the  laws  of  that  State, 
and  containing  just  such  covenants  and  warranties  as  were 
contained  in  the  deed  for  the  said  land  to  the  defendant  from 
his  vendors  and  grantors."  The  allegation  which  we  have 
copied  is  followed  by  the  averment  that  the  appellee  performed 
his  part  of  the  contract,  that  the  appellant  delivered  the  deed 
set  forth,  and  that  it  is  not  a  deed  with  covenants  of  warranty 
and  seizin.  Then  follow  these  allegations:  "  That  the  deeds 
to  the  defendant  from  his  grantors  contained  covenants  of 
title,  of  seizin,  of  good  right  to  convey,  and  of  warranty ;  that 
in  order  to  carry  out  his  contract  with  plaintiff,  the  defendant 
procured  and  directed  his  wife  to  copy  the  deed  to  plaintiff, 
set  out  above,  from  the  deed  from  defendant's  grantor  of  said 
Missouri  lands,  with  the  necessary  changes  as  to  the  names, 
dates  and  consideration ;  and  that  the  defendant's  wife  in  copy- 
ing said  deed  inadvertently  and  undesignedly,  and  without 
the  knowledge  or  consent  of  the  defendant,  omitted  to  copy 
into  the  plaintiff's  deed  the  covenant  of  warranty  and  seizin, 
and  of  good  right  to  convey,  which  was  and  is  contained  in 
the  deed  to  defendant  from  which  she  copied."  Want  of  title 
in  the  appellant,  and  other  matters  required  to  show  a  breach 
of  covenant,  are  properly  pleaded. 

Before  considering  the  objections  made  to  this  paragraph 
of  the  complaint,  it  is  proper  to  say  that  it  is  challenged,  not 
by  demurrer,  but  by  the  assignment  of  errors.  It  is  not, 
therefore,  to  be  examined  with  that  particularity  and  scrupu- 
lous care  which  would  be  necessary  if  there  were  errors  as- 
signed upon  a  ruling  made  on  demurrer.  Many  objections 
which  would  be  available  upon  demurrer  are  without  force 
after  verdict.    . 

The  complaint  shows  a  preliminary  contract,  entitling  the 
appellee  to  a  deed,  with  full  covenants ;  it  shows  also  an  at- 
tempt to  carry  the  contract  into  effect  by  the  execution  of 
such  a  deed,  and  that  the  intention  of  the  parties  was  defeated 
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hj  the  mistake  of  the  person  who  drew  the  deed.  It  is  ob- 
jected that  there  is  no  statement  of  what  the  writer  of  the 
deed  omitted^  but  we  are  not  disposed  to  allow  this  objection 
to  prevail,  because  there  are  facts  averred  from  which  it  can 
he  fairly  and  readily  inferred  that  the  writer  omitted  the  full 
covenants  contained  in  the  deeds  executed  to  the  appellant. 
We  are,  indeed,  of  the  opinion,  that,  in  this  particular,  the 
paragraph  would  have  been  good  on  demurrer. 

As  the  law  of  Missouri  was  not  pleaded,  the  presumption 
is  that  the  common  law  prevailed  in  that  State.  Smith  v. 
Jlunde  NaPlBanhy  29  Ind.  158 ;  Robards  v.  Marley,  80  Ind. 
185.  Proceeding  upoi>  this  principle,  the  appellant  argues 
that  a  warranty  deed  at  common  law  need  not  contain  a  cov- 
enant of  seizin,  and  that,  therefore,  the  appellee  was  not  en- 
titled to  such  a  deed.  This  argument  is  fallacious.  The  aver- 
ments of  this  pleading  are,  that  the  appellant  promised  to 
make  a  deed,  with  covenants  of  warranty,  of  seizin,  and  of 
good  right  to  convey,  and  that  he  undertook  to  carry  this 
contract  into  effect  by  executing  a  deed,  but  by  the  mistake  of 
the  draughtsman  was  prevented  from  executing  such  a  deed. 

The  law  of  this  State  is,  that  an  executory  contract  for  a 
general  warranty  deed  calls  for  a  deed  with  full  covenants. 
dark  V.  Redman^  1  Blackf.  379 ;  Leonard  v.  BaieSy  1  Blackf. 
172;  Dawson  y.  Shirley ,  6  Blackf.  531;  Linn  v.  Barkey,  7 
Ind.  69;  Parker  v.  MoAlMer^  14  Ind.  12.  There  can, 
therefore,  be  no  doubt  that,  under  the  allegations  of  the  sec- 
ond paragraph  of  the  complaint  before  us,  the  appellant  was 
entitled  to  a  deed  with  a  covenant  of  seizin,  and  that  the 
mistake  of  the  person  who  drew  the  instrument  prevented 
him  from  securing  such  a  deed.    Eawle  Cov.  (4th  ed.),  35. 

The  covenant  of  seizin  is  a  personal  covenant,  and,  we 
think,  that  as  to  such  a  covenant  a  deed  raav  be  reformed,  al- 
though  the  land  upon  which  the  deed  operates  is  situated  in 
another  State.  Bethell  v.  Bethell,  supra;  Craig  v.  Donovan, 
63  Ind.  513;  McQure  v.  McQure,  65  Ind.  482;  Wilson  v. 
Vol.  92.— 21 
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PeellCy  78  Ind.  384.  A  decree  reforming  a  mistake  operate* 
upon  the  contract  and  the  parties,  and  where  the  contract  is 
made  in  the  State  where  the  parties  reside,  the  suit  to  reform 
is  properly  brought  in  that  State.  We  regard  the  case  of 
Watkim  V.  Holiixan^  16  Peters,  25,  as  against  rather  than  for 
the  appellant  upon  this  point,  for  it  was  there  decided  that 
"A  court  of  chancery,  acting  in  personam,  may  well  decree 
the  conveyance  of  land  in  any  other  State,  and  may  enforce 
their  decree  by  process  against  the  defendant.*^  The  princi- 
ple which  rules  this  case  is  the  same  as  that  which  govema 
suits  to  enforce  the  specific  performance  of  contracts,  and  it 
is  well  settled  that  such  suits  may  be  brought  where  the  par- 
ties reside,  although  the  land  lies  in  a  foreign  State.  The 
doctrine  is  thus  stated  in  Brown  v.  Desmond,  100  Mass.  267 : 
"A  suit  for  specific  performance  of  a  contract  for  the  con- 
veyance of  land  proceeds  in  personam,  and  may  be  main- 
tained in  any  court  of  equity  which  has  jurisdiction  of  the 
parties,  even  if  the  land  lies  in  another  State  or  a  foreign 
country."  The  case  of  Mitchell  v.  Bunch,  2  Paige,  606,  re- 
views many  authorities  and  declares  a  like  principle.  Many 
cases  to  the  same  effect  are  cited  by  a  recent  writer.  1  Pomeroy 
Eq.,  section  135.  Our  own  cases  recognize  the  rule  that  a 
decree  for  specific  performance  operates  upon  the  person,  and 
not  directly  upon  the  property.  Ooon  v.  Gook,  6  Ind.  268 ; 
Dehart  v.  Dehart,  15  Ind.  167.  It  is  true,  that  Parker  v. 
McAUister,  supra,  holds  a  different  doctrine,  but  that  case 
is  at  variance  with  the  later  case,  and  is  in  conflict  with 
the  well  known  rule  that  equity  only  acts  upon  the  person. 
In  Vail  V.  Jones,  31  Ind.  467,  the  case  of  Parker  v.  McAl- 
lister, supra,  is  incidentally  referred  to  as  still  authoritative, 
but  it  is  evident  that  the  question  was  not  considered.  It  is 
not  easy  to  reconcile  the  doctrine  of  the  last  named  case  with 
the  settled  rule  that  new  trials  are  not  deraandable  as  matter 
of  right  in  actions  for  the  specific  performance  of  contracts* 
Benner  V.  Benner,  10  Ind.  256;  Allen  v.  Davison,  16  Ind. 
416 ;  Walker  v.  Cox,  25  Ind.  271 ;  McFen-an  v.  McFerran,  69^ 
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Ind.  29.  But^  whatever  may  be  said  as  to  the  present  force 
of  the  decision  in  Parker  v.  McAllistery  supra,  it  is  clear 
that  it  does  not  conflict  with  our  conclusion,  that  inde- 
pendent of  statnte,  suits  to  reform  contracts,  or  to  enforce 
specific  performance,  may  be  brought  where  the  defendants 
reside.  This  we  say,  because  that  case  is  placed  solely  upon 
the  statute. 

We  are  satisfied  that  the  second  paragraph  of  the  com- 
plaint states  a  cause  of  action. 

The  material  allegations  of  the  third  paragraph  of  the  com- 
plaint may  be  thus  summarized :  For  the  consideration  of 
property  worth  J4,800  appellant  agreed  to  convey  the  Mis- 
souri land  to  the  appellee,  represented  that  he  had  a  perfect 
title  to  it,  and  agreed  to  make  a  deed  with  full  covenants. 
The  appellee  asked  for  a  short  form  warranty  deed,  but  the 
appellant  induced  him  to  accept  another  form,  by  represent- 
ing that  as  the  land  was  situated  in  Missouri,  such  a  deed 
would  not  be  sufficient,  and  that  he  would  make  a  valid  deed, 
with  full  covenants  and  properly  execute  and  record  it.  The 
appellee  was  a  &rmer,  utterly  ignorant  of  the  laws  of  Mis- 
souri, and  he  knew  the  appellant  to  be  a  trader  in  property^ 
and  believed  him  to  be  possessed  of  full  information,  and  re- 
lied upon  him  as  a  man  of  great  business  experience  and  in- 
tegrity ;  that  appellant  did  make  and  record  a  deed,  but  it 
was  not  seen  by  appellee  until  long  after  its  execution  and  re- 
cording; it  did  not  contain  any  covenants,  and  appellant,  as 
he  well  knew,  had  no  title  to  the  land  which  he  assumed  to 
convey. 

This  paragraph  of  the  complaint  is  good.  It  shows  an 
agreement  to  prepare  and  execute  a  deed  with  full  covenants, 
and  that  the  promisor  fraudulently  prepared  and  executed  a 
deed  without  such  covenants.  There  was  a  breach  of  this  con- 
tract, and^  as  it  appears  that  appellant  could  not  make  a  title^ 
the  appellee  is,  under  the  averments  of  this  pleading,  entitled 
to  damages.  The  rule  which  prevails  here  is  thus  laid  down 
in  Hay  v.  Star  F.  Ins.  Oo.,  77  N.  Y.  235  (33  Am.  R.  607) : 
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*^A  party,  whose  duty  it  is  to  prepare  a  written  contract,  in 
pursuance  of  a  previous  agreement,  to  i)repare  one  materially 
changing  the  terms  of  such  previous  agreement,  and  deliver  it 
as  in  accordance  therewith,  commits  a  fraud  which  entitles  the 
other  party  to  relief     1  Pomeroy  Eq.,  section  877,  n. 

A  man  is  not  bound  to  know  the  laws  of  a  foreign  State. 
The  representation  as  to  the  law  of  Missouri  was  not  that  of 
a  matter  of  law,  but  of  a  matter  of  fact.  1  Story  Eq.  (11th 
ed.),  section  140,  auth.  n.  Laws  of  foreign  States  are  to  be 
pleaded  and  proved  as  facts,  and  neither  courts  nor  parties  are 
required  to  take  notice  of  them  as  matters  of  law.  Milligan 
V.  StaUy  ex  reL,  86  Ind.  553 ;  1  Whart.  Ev.,  section  300. 
Where  one  of  two  contracting  parties  represents  that  he  knows 
the  law  of  a  foreign  State,  and  this  representation  is  acted  upon 
by  the  other,  the  plainest  principles  of  natural  justice  require 
that  he  who  made  the  representation  should  be  deemed  guilty 
of  fraud  if  he  misleads  the  person  with  whom  he  is  dealing 
by  a  false  statement  of  the  foreign  law.  1  Pomeroy  Eq.,  sec- 
tion 847,  auth.  n. 

It  is  true  that  a  promise  to  do  a  thing  in  the  future  is  not 
fraud,  although  there  may  be  no  intention  of  fulfilling  the 
promise ;  for  fraud  consists  in  the  misrepresentation  of  an 
existing  fact.  Foviy  v.  Fouty,  34  Ind.  433 ;  President^  etc.,  v. 
Hamilton,  34  Ind.  506 ;  Burt  v.  Bowles,  69  Ind.  1.  But  in  the 
present  case  there  is  more  than  a  &ilure  to  make  good  a 
promise;  there  is  deceit,  misrepresentation,  abuse  of  confi- 
dence, and  a  wrongful  preparation  of  a  written  instrument, 
difiFerent  from  that  agreed  upon.  There  are  facts  pleaded 
showing  fraud,  and  the  absence  of  epithets  does  the  pleading 
no  harm. 

The  appellant  demurred  to  the  appellee's  evidence,  and  in- 
sists that  the  court  did  wrong  in  overruling  this  demurrer. 

It  is  a  familiar  rule  that  a  demurrer  to  evidence  not  only 
admits  all  that  the  evidence  tends  to  prove,  but  all  reasonable 
inferences  that  may  be  drawn  from  it.  Willcuts  v.  Northwestern 
M.  L,  Ins.  Co,,  81  Ind.  300;  Indianapolis,  etc,  R.  iZ.  Go,  v. 
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McIAn,  82  Ind.  435 ;  Playit  v.  Edwards,  85  Ind.  588.  There 
is  no  weighing  of  the  evidence  where  a  demurrer  to  it  is  in- 
terposed ;  all  inferences  are  made  against  the  party  who  de- 
murs. Davis  V.  Steiner,  14  Pa.  St.  275;  Oopeland  v.  New 
England  Ins.  Go.,  22  Pick.  135 ;  Ruddell  v.  Tyner,  87  Ind. 
529 ;  Adams  v.  Slate,  87  Ind.  573. 

It  is  the  general  rule  that  in  cases  where  there  is  no  cove- 
nant and  no  fraud,  a  vendee  can  not  recover,  although  there 
is  a  complete  failure  of  title.  Laughery  v.  McLean,  14  Ind. 
106 ;  Johnson  v.  Houghton,  19  Ind.  359;  James  v.  Hays,  34 
Ind.  272 ;  Church  v.  Fisher,  40  Ind.  145 ;  Gartright  v.  Briggs, 
41  Ind.  184 ;  DeFord  v.  Urbain,  48  Ind.  219 ;  Stratton  v.  Ken- 
tiard,  74  Ind.  302;  G%8on  v.  i2tcAa?'<,  83  Ind.  313.  The  decision 
in  Beai  v.  Beal,  79  Ind.  280,  rests  on  peculiar  facts,  and  the  rul- 
ing there  made  is  not  to  be  extended ;  for  to  extend  it  would 
be  to  carry  the  case  into  conflict  with  settled  elementary  prin- 
ciples;  and  with  a  long  and  unbroken  line  of  decisions  of  this 
court.  We  agree  with  the  learned  counsel  for  appellant  that 
the  case  can  not  be  deemed  authoritative  here,  and  that  its 
effect  is  to  be  restricted  rather  than  enlarged. 

The  case  in  hand  must  turn  upon  the  question,  whether  the 
'  evidence  is  such  as  justifies  an  inference  of  fraudulent  con- 
duct on  the  part  of  the  appellant.  If  there  is  any  evidence 
at  all  justifying  that  inference,  we  must,  under  the  rule  stated, 
make  it  in  favor  of  the  finding  of  the  trial  court.  The  ap- 
pellee gave  testimony  as  to  the  terms  of  the  exchange  and 
said,  among  other  things,  "  We  were  very  particular  in  our 
statements  about  title.  He''  (the  appellant)  ^^told  me  he 
had  a  good  title  to  his  land  in  Missouri,  and  said  that  he 
had  a  good  warranty  deed  and  would  make  me  the  same  kind 
of  a  deed.  I  told  him  I  wanted  a  short  form  deed,  and  he 
said  the  laws  of  Missouri  were  different  from  the  laws  of  In- 
diana ;  that  he  could  not  make  a  short  form  deed  by  the  laws 
of  Missouri ;  that  they  used  the  long  form  like  we  used  to  in 
Indiana;  that  he  had^  form  of  the  deed  and  understood  the 
form  used  in  Missouri ;  that  his  wife  would  make  the  deed  and 
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he  would  send  it  to  Missouri  and  have  it  recorded."  It  was 
also  proved  that  appellee  had  no  acquaintance  with  the  laws 
of  Missouri ;  that  he  relied  on  the  representation  of  the  ap- 
pellant, and  there  were  admissions  of  the  appellant  fully  jus- 
tifying the  inference  that  he  never  had  any  title  to  the  Mis- 
souri land.  The  appellee  further  testified  that  he  believed 
the  deed  to  be  sufficient,  and  was  not  informed  to  the  contrary 
until  the  decision  made  by  this  court. 

It  is  very  plain  that  the  appellee  believed,  and  the  appel- 
lant intended  he  should  believe,  that  he  would  get  a  deed  with 
full  covenants.  We  do  not  see  how  any  one  can  read  the 
evidence  and  doubt  this  conclusion. 

The  appellant,  therefore,  must  be  held  to  have  agreed  to 
prepare  a  deed  of  a  designated  character,  and  as  he  did  not 
do  this  he  was,  under  the  authorities  already,  cited  guilty  of 
fraud. 

There  were  facts,  however,  which  fully  justified  the  infer- 
ence that  the  representations  of  the  appellant  as  to  the  charac- 
ter of  a  deed  required  by  the  laws  of  Missouri,  and  as  to  the 
preparation  of  a  proper  deed,  were  made  for  the  fraudulent 
purpose  of  foisting  upon  the  appellee  a  deed  without  cove- 
nants, and  thus  enabling  him  to  escape  liability  in  case  of 
failure  of  title.  The  appellant  had  stated  that  he  knew  what 
the  laws  of  Missouri  required,  had  represented  that  a  deed 
equivalent  to  our  deed  of  general  warranty  should  be  exe- 
cuted, and  instead  of  executing  such  a  deed  executed  one  of 
an  entirely  different  character;  he  had  also  represented  that 
he  had  a  perfect  title  to  land  to  which,  in  fact,  he  had  no  title 
at  all.  In  view  of  these  untruthful  statements,  confessed  by 
the  demurrer  to  be  so,  there  was  ample  ground  for  the  infer- 
ence that  the  whole  scheme  was  a  fraudulent  one  to  secure  the 
appellee's  property  without  conferring  title  to  the  land  pro- 
posed to  be  given  him  in  exchange,  and  without  incurring 
liability  on  any  covenant. 

The  representation  of  the  law  of  Missouri  was,  as  we  have 
seen,  the  representation  of  a  &ct.    If  the  appellant  was  mis- 
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taken  as  to  the  law,  then  the  appellee  is  entitled  to  relief  on 
the  ground  that  there  was  a  mutual  mistake  of  fact ;  if  he 
was  not  mistaken,  then  he  was  guilty  of  fraud,  and  the  ap- 
pellee is  entitled  to  relief  on  that  ground. 

Where  a  man  professes  to  possess  full  knowledge  of  a  fact, 
and  for  the  fraudulent  purpose  of  inducing  another  to  act 
makes  a  statement  of  fact  which  is  untrue,  and  thus  misleads 
the  person  whom  he  has  induced  to  act,  he  is  guilty  of  fraud, 
although  he  did  not  know  the  statement  to  be  false.  Tn  the 
present  instance,  the  appellant  professed  that  he  knew  the  law 
of  Missouri,  and  induced  the  appellee  to  rely  upon  that  state- 
ment, and  he  should  not  be  allowed  to  escape  upon  the  ground 
that  it  has  not  been  shown  that  he  knew  that  his  profession  and 
statements  were  false.  In  Frenzdv.  iEUer,  37  Ind.  1  (10  Am. 
R.  62),  it  was  held  that ''  If  the  statement  be  in  fact  false,  and 
be  uttered  for  a  fraudulent  purpose,  which  is  in  fact  accom- 
plished, it  has  the  whole  effect  of  a  fraud  in  annulling  the  con- 
tract, although  the  person  uttering  the  statement  did  not  know 
it  to  be  false,  but  believed  it  to  be  true."  This  doctrine  has 
oflen  been  approved.  Brooks  v.  Riding,  46  Ind.  15;  Krewaon 
V.  Cloud,  45  Ind.  273 ;  Booker  v.  Goldsborough,  44  Ind.  490. 
Mr.  Pomeroy  thus  states  the  rule :  "  Where  a  person  makes 
an  untrue  statement,  and  has  at  the  time  no  knowledge  of  its 
truth,  and  there  are  no  reasonable  grounds  for  his  believing  it 
to  be  true,  he  is  chargeable  with  fraud,  although  he  had  no 
absolute  knowledge  of  its  untruth,  and  may  claim  to  have 
had  a  belief  in  its  truth."     2  Pomeroy  Eq.,  section  887. 

In  speakiug  of  a  case  somewhat  like  the  present,  Black- 
ford, J.,  said:  "The  plain,  honest  doctrine  is,  that  if  the 
seller  could  not,  or  would  not,  convey  it  (the  land)  to  the  pur- 
chaser, he  had  no  right  to  the  purchase-money."  Leonard 
V.  Bates,  1  Blackf.  172.  That  remark  applies  here;  "the 
plain,  honest  doctrine"  is,  that  the  appellant  should  not 
get  $4,000  and  more  of  the  appellee's  property  and  yield 
nothing  in  return. 

It  is  exceedingly  doubtful,  whether  a  party  who  demurs  to 
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evidence  can  afterwards  move  for  a  new  trial  on  the  ground 
that  the  court  erred  in  excluding  evidence,  but  we  do  not  de- 
cide that  question  as  it  has  not  been  argued.  Assuming,  buC 
not  deciding,  that  the  appellant  had  a  right  to  move  for  a 
new  trial,  we  inquire  whether  the  court  erred  in  excluding 
evidence  offered  by  him.  The  evidence  offered  by  the  appel- 
lant was  that  he  had  tendered  the  appellee  a  sufficient  deed 
for  the  Missouri  land,  and  that  afler  the  commencement  of 
the  action,  and  before  the  filing  of  the  amended  complaint,  he 
had  acquired  a  perfect  title.  There  was  no  error  in  exclud- 
ing this  evidence.  There  was  no  possession  given  the  appel- 
lee, nor  did  the  deed  vest  in  him  any  right  of  possession, 
for  the  grantor  had  no  right  to  convey  and  no  title  to  grant, 
In  such  a  case  the  rije  is  that  stated  by  Professor  Washburn^ 
if  a  covenantee  has  been  evicted  by  the  rightful  owner,  he 
can  not  be  compelled  to  accept  a  newly  acquired  title  of  the 
grantor^  but  may  sue  for  the  purchase-money  if  he  chooses 
to  do  so.  2  Washb.  Real  Prop.  673 ;  Burton  v.  Eeeds,  20  Ind. 
87;  Lacey  v.  MamaUy  37  Ind.  168. 

Judgment  affirmed. 

FUed  Jan.  2, 1884. 
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EviDEKCE. — Harmlesa  Error, — ^The  admission  of  improper  eridence,  when 
without  it  the  same  verdict  must  have  heen  rendered,  is  a  harmless  error. 

CJONTRAcr. — Merger  of  Oral  Agreement. — Where  a  contract  in  writing  is  ex- 
ecuted, all  oral  stipulations  accompanying  it  are  merged,  and  the  writ- 
ing must  he  treated  as  containing  the  whole  contract,  and  in  such  case 
an  action  can  not  he  maintained  upon  the  oral  agreement. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard  and  M.  E.  Olodfelter,  for  appellant. 
71  H.  Bidine  and  P.  8.  Kennedy,  for  appellees. 
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Hamaiond,  J. — Action  by  the  appellant  against  the  appel- 
lees^ upon  an  oral  agr^ment  for  the  care  and  support  of  one 
Thdiana  Castor. 

The  &cts  stated  in  the  appellant's  complaint  are,  substan- 
tially, as  follows : 

Isaac  Castor,  the  father  of  Indiana  Castor,  died  testate,  and 
his  will  was  admitted  to  probate.  Among  its  provisions  was 
one  devising  to  the  appellant  certain  personal  property  and 
real  estate,  of  the  value  of  $6,000,  with  the  condition  subse- 
quent that  the  appellant  should^support  and  care  for  said  In- 
diana as  long  as  she  remained  unmarried.  In  February,  1876, 
the  appellees  and  others  instituted  suit  against  the  appel- 
lant and  others,  in  the  Mo;itgomery  Circuit  Court,  to  annul 
said  will.  As  the  parties  were  about  to  enter  upon  the  trial 
of  that  case,  they  came  to  terms  of  accommodation,  by  a 
written  agreement,  whereby  that  suit  was  dismissed ;  the  ap- 
pellant was  to  pay  the  plaintiffs  therein,  in  specified  instalments, 
14,500 ;  the  appellant  was  to  be  released  and  secured  by  bond 
from  all  obligations  under  the  will  to  support  said  Indiana ; 
and  the  parties  to  the  suit  were  t^  waive  all  conditions  subse- 
quent in  the  will.  As  this  agreement  did  not  provide,  di- 
rectly, that  the  appellees  should  support  said  Indiana,  the  ap- 
pellant declined  signing  it  until  the  appellees  orally  agreed  to 
furnish  such  support.  This  action  is  based  upon  that  oral 
agreement.  Proper  averments  are  made  that  the  appellees 
have  not  complied  with  their  said  oral  agreement,  and  that  the 
appellant  has  supported  said  Indiana.  Judgment  is  demanded 
in  the  sum  of  $4,000. 

.  The  appellees  answered  by  general  denial.  Trial  by  jury ; 
verdict  for  appellees ;  appellant's  motion  for  a  new  trial  over- 
ruled ;  exceptions ;  judgment  on  verdict ;  appeal  to  this  court. 

The  following  extract  from  the  brief  of  appellant's  counsel 
will  show  the  ground  upon  which  they  rely  for  a  reversal  of 
the  judgment  below : 

"The  error  relied  upon  for  the  reversal  of  the  judgment  is 
the  overruling  of  appellant's  motion  for  a  new  trial. 
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"  One  of  the  grounds  relied  upon  for  a  new  trial,  and  the 
only  one  we  care  to  present,  relates  to  Ijie  admission  of  certain 
evidence  on  the  part  of  appellees  on  the  trial  of  the  cause, 
over  the  objection  of  appellant. 

"  Marquis  Jones,  a  witness  for  appellees,  on  his  examina- 
tion in  chief,  was,  over  the  objections  of  appellant,  permitted 
to  testify  as  follov/s :  'As  I  before  stated,  I  went  to  Khoads' 
house,  at  the  request  of  Mr.  Jones,  and  requested  Indiana  to 
return  to  the  home  of  Mr.  Jones  and  make  her  home  there 
as  before ;  but  Indiana  positively  refused  to  do  so ;  I  had  to 
return  to  Jones'  without  her ;  this  occurred  shortly  after  she 
went  to  Rhoads'  on  Mr.  Jones'  hoFse.' 

*'  This  evidence,  if  a  defence  at  all,  was  not  admissible  under 
the  general  issue.  *  *  * 

"Again,  the  refusal  of  Indiana  Castor  to  return  to  the  home 
of  appellee  and  make  her  home  there,  is  no  defence  to  this  ac- 
tion.'' 

We  are  inclined  to  the  opinion  that  the  appellant's  objec- 
tions to  this  evidence  on  the  ground  that  Indiana's  refusal  to 
live  at  the  home  of  the  appellees,  or  either  of  them,  was  well 
taken.  Such  refusal  would  be  no  defence.  But  notwith- 
standing the  improper  admission  of  the  evidence  complained 
of,  the  judgment,  on  that  account,  can  not  be  reversed.  The 
trial  of  the  case  could  not,  or  at  least  should  not,  have  re- 
sulted differently,  had  the  evidence  complained  of  been  ex- 
cluded. We  are  clearly  of  the  opinion  that  the  appellant,  in 
view  of  the  evidence  introduced  by  himself,  could  not,  in  any 
event,  recover  on  the  oral  agreement  set  out  in  his  complaint. 
At  the  trial  he  put  in  evidence  the  written  contract  executed 
in  compromise  of  the  former  suit  and  signed  by  himself,  the 
appellees  and  others  who  were  parties  to  that  action.  In  this 
contract  occurs  the  following  provision  respecting  said  In- 
diana Castor :  "  Rhoads  to  be  released  and  secured  by  bond 
from  all  obligations  to  take  care  of  Indiana  Castor  and  her 
child."  The  bond  referred  to  was  also  introduced  in  evi- 
dence  by  the  appellant,  as  follows : 
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"  Whereas,  on  the  26th  day  of  February,  1876,  in  the  case 
of  Nancy  J.  Jones  et  aL  v.  Daniel  Rhoada  et  al,,  in  the  circuit 
<50urt  of  Montgomery  county,  to  contest  the  last  will  of  Isaac 
Castor,  deceased ;  and  a  provision  being  contained  in  said 
will  that  said  Daniel  Rhoads  should  keep  and  maintain  In- 
diana Castor  until  she  shall  become  married,  or  as  long  as 
she  remains  single ;  and  whereas,  on  said  day,  a  written  agree- 
ment of  compromise  was  made  between  the  said'  Daniel 
Rhoads  and  the  plaintiff,  which  written  agreement  is  filed  in 
said  cause  and  made  part  of  the  record,  in  which  agreement 
as  part-  thereof,  the*  undersigned,  as  parties  plaintiffs  in  said 
suit,  agreed  that  Daniel  Rhoads  should  be  released  and  se- 
cured by  bond  from  all  obligation  to  take  care  of  Indiana 
Castor  and  her  child  as  aforesaid :  Now.  therefore,  in  order 
to  perform  said  agreement  and  for  the  consideration  therein 
named,  we  do  jointly  and  severally  acknowledge  ourselves 
bound  unto  the  said  Daniel  Rhoads,  in  the  penal  sum  of 
three  thousand  dollars,  well  and  truly  to  be  paid,  if  said 
Daniel  Rhoads  shall  in  any  way  be  injured  or  damaged  in 
any  way  by  reason  of  any  claim  or  demand,  or  any  suit  at 
law,  instituted  by  or  in  behalf  of  said  Indiana  Castor  by  rea- 
son of  any  claim  made  by  her  as  legatee  under  said  w-ill,  as 
aforesaid.  If  we  shall  fail  to  release  or  cause  Daniel  Rhoads 
to  be  released  and  held  harmless  from  all  obligations  under 
said  will  to  take  care  of  Indiana  Castor,  if  said  conditions  bo 
not  performed  fully  on  demand  made  upon  either  of  these 
parties  by  Daniel  Rhoads  or  his  legal  representatives,  then 
the  above  bond  shall  be  absolute  and  a  cause  of  action  accrue 
thereon.  Witness  our  hands,  this  28th  day  of  February,  1876." 

The  above  bond  was  signed  by  the  appellees  and  by  S.  W. 
Castor  and  Asa  Ditamore. 

We  think  that  the  oral  contract  sued  upon  w^as  merged  into 
the  foregoing  written  instruments.  Taken  together,  they  are 
broad  enough  to  cover  the  claim  upon  which  the  appellant 
seeks  to  recover.  His  action  should  have  been  based  upon 
said  written  instruments.     The  rule  is  well  established  that 
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when  a  contract  is  reduced  to  writing,  the  legal  presump- 
tion is  that  the  entire  contract,  as  finally  settled,  is  embraced 
therein,  and  all  oral  negotiations  or  stipulations  between  the 
parties  which  preceded  or  accompanied  the  execution  thereof 
are  to  be  regarded  as  merged  in  it,  and  it  is  to  be  treated  as 
the  exclusive  medium  of  ascertaining  the  contract  by  which 
the  parties  bound  themselves.  Oiler  v.  Gard,  23  Ind.  212; 
Gindnnatif  etc.,  R.  R.  Oo.  v.  Pearce,  28  Ind.  502 ;  Coleman  v. 
Hart,  25  Ind.  256 ;  Headrick  v.  Wiaehart,  41  Ind.  87 ;  Dur- 
land  V.  Pitcaim,  51  Ind.  426  ;  Johnston  Harvester  Go.  v.  Bart- 
ley,  81  Ind.  406 ;  HaH  v.  Pennsylvania  Go,,  90  Ind.  45.9. 

It  follows,  as  was  expressly  decided  in  the  first,  and  last  two 
cases  above  cited,  that  where  there  is  a  written  contract  be- 
tween the  parties,  the  action  must  be  based  thereon.  A  party 
can  not  declare  upon  a  verbal  coptract  and  recover  upon  a 
written  one.  And  where  he  sues  upon  a  verbal  contract,  and 
it  is  disclosed  in  the  evidence  that  the  contract  was  put  in 
writing,  there  can  be  no  recovery. 

No  harm,  therefore,  resulted  to  the  appellant  from  the  ad- 
mission of  the  evidence  objected  to,  for  the  reason  that,  if 
such  evidence  had  been  excluded,  a  different  result  in  the  trial 
could  not  have  been  reached.  The  error  in  admitting  the  evi- 
dence was  harmless. 

Judgment  affirmed,  at  appellant's  cost43. 

Filed  Oct.  20, 1883.    Petition  for  a  rehearing  overruled  Jan.  2, 1884. 


1%^  No.  10,915. 

166   887  W ATKINS  V.  PICKERING  ET  AL. 

A  petition  for  the  establishment  of  a  ditch  under  the  provisions  of  the 

act  of  March  9th,  1875,  need  not  contain  the  names  of  the  owners  of  the 
land  afTected  by  such  proposed  ditch. 
Same. — EemoMifanL — Costs, — When,  in  such  proceeding,  a  remonstrator  re- 
monstrates on  the  ground  that  the  same  will  not  be  of  public  utility, 
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and  such  issue  is  found  against  him  in  the  circuit  court,  he  is  properly 
taxed  with  the  costs  of  such  issue. 

Same. — Damages. — When  he  remonstrates  on  the  ground  that  he  will  sus- 
tain damages,  and  such  issue  is  found  against  him  before  the  board  of 
commissioners,  and  in  his  fayor  on  appeal,  he  is  entitled  to  costs  upon 
such  issue. 

Practice. — TnterrogatorieB  to  Jury, —  Verdict. — In  order  to  predicate  a  mo- 
tion for  judgment  upon  answers  of  the  jury  to  interrogatories  notwith- 
standing the  general  verdict,  it  must  affirmatively  appear  that  such  in* 
terrogatories  were. submitted  to  the  jury  by  the  court. 

From  the  Montgomery  Circuit  Court. 

6.  W.  Paul,  M,  D.  White  and  J.  E.  HumphrieSy  for  appel- 
lant. 

P.  SI  Kennedy y  W.  T.  Brush  and  E.  C,  Snyder,  for  appellees. 

Best,  C. — ^The  appellee  Mary  Pickering  filed  her  petition 
before  the  commissioners  of  Montgomery  county  to  establish 
a  ditch  in  pursuance  of  the  provisions  of  the  act  of  March 
9th,  1875. 

Pending  these  proceedings  the  appellant,  whose  land  will 
be  affected  by  the  establishment  of  the  proposed  ditch,  filed 
his  application  for  damages,  and  also  remonstrated  on  the 
ground  that  such  ditch  would  not  be  of  public  utility  or  con- 
ducive to  the  public  health.  Reviewers  were  api>ointe^  and 
reported  in  fiivor  of  the  proposed  ditch  and  against  the  ap- 
pellant upon  the  question  of  damages.  This  report  was  ap- 
proved and  the  ditch  established. 

The  appellant  appealed  to  the  circuit  court  and  there  made 
an  unsuccessful  motion  to  dismiss  the  proceedings,  after 
which  the  issues  were  tried  by  a  jury,  and  a  verdict,  with  an- 
swers to  interrogatories,  was  returned  in  fiivor  of  the  estab- 
lishment of  the  proposed  ditch,  and  assessing  the  appellant's 
damages  at  $25.  Motions  for  judgment  non  obstante  vere- 
d{do,Biud  for  a  new  trial,  were  overruled,  and  judgment  was 
entered  upon  the  verdict.  Various  motions  were  made  by 
appellant  to  tax  costs  to  the  appellee  Mary  Pickering  and  to 
the  board  of  commissioners,  all  of  which  were  overruled, 
and  all  these  rulings  are  assigned  as  error. 
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It  is  insisted  that  the  petition  was  insuflScient,  and  that  for 
this  reason  the  court  erred  in  refusing  to  dismiss  the  proceed- 
ings. I'wo  objections  are  made  to  the  petition.  The  first 
is  that  it  does  not  contain  the  names  of  the  owners  of  land 
affected  by  the  ditch,  and  the  second  is  that  the  route  and 
terminus  of  the  ditch  are  not  given. 

The  answer  to  thje  first  objection  is  that  the  statute  does 
not  require  such  petition  to  contain  the  names  of  the  owners 
of  land  to  be  affected  by  the  establishment  of  such  ditch.  It 
requires  such  petition  to  be  signed  by  one  or  more  of  the  land- 
owners whose  lands  will  be  affected  by,  or  is  liable  to  be  as- 
sessed for  the  expenses  of  constructing  such  ditch,  and  re- 
quires it  to  set  "  forth  the  necessity  thereof,  with  a  general 
description  of  the  proposed  starting  point,  route,  and  ter- 
minus." This  is  all  the  petition  must  contain.  The  require- 
ment that  the  petition  must  be  "  signed  by  one  or  more  of 
the  land-owners,"  etc.,  does  not  make  it  necessary  to  state  the 
names  of  those  who  do  not  sign,  but  simply  authorizes  one 
or  any  number  to  file  the  petition.  This  is  rendered  certain 
by  the  latter  portion  of  the  second  section,  which  requires 
the  auditor,  after  the  viewers  have  made  their  report,  to  give 
notice  of  the  pendency  and  prayer  of  such  petition,  "  which 
notice  shall  contain  a  pertinent  description  of  the  terminus 
of  such  proposed  work,  its  direction  and  course  from  its 
source  to  its  outlet,  and  the  names  of  the  owners  of  the  lands 
that  will  be  affected  thereby." 

The  petition  states  the  necessity  and  gives  a  general  de- 
scription of  the  starting  point,  route  and  terminus,  and  after  the 
viewers  have  ascertained  the  lands  affected  by  such  ditch,  the 
auditor  gives  notice  containing  a  pertinent  description  of  the 
ditch  and  the  names  of  the  owners  of  the  land.  It  is,  there- 
fore, apparent  that  the  statute  does  not  require  the  petition 
to  state  the  names  of  the  owners  of  lands  affected  by  the 
ditch,  and  hence  there  is  nothing  in  the  first  objection. 

The  second  objection  is  equally  untenable,  for  the  reason 
that  the  petition  does  state  the  starting  point,  the  route  and 
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terminus  of  the  ditch.  The  motion  to  dismiss  the  proceed- 
ings was,  therefore,  properly  overruled. 

It  is  next  insisted  that  the  court  erred  in  overruling  the 
motion  for  judgment  upon  the  answers  of  the  jury  to  the  in- 
terrogatories notwithstanding  the  general  verdict. 

These  interrogatories  do  not  appear  to  have  been  submitted 
to  the  jury  by  the  court.  The  record  is  entirely  silent  upon 
this  question.  After  the  general  verdict,  interrogatories  with 
answers  by  the  jury  thereto  are  copied  into  the  record,  but 
there  is  no  entry  that  these  were  submitted  to  the  jury  by 
the  court,  and  under  these  circumstances  the  same  can  not  be 
considered  a  part  of  the  record,  as  has  heretofore  been  de- 
cided by  this  court.  Olevdandy  etc.,  R.  W.  Co.  v.  Bowen,  70 
Ind.  478 ;  Hervey  v.  Pany,  82  Ind.  263.. 

No  question,  therefore,  arises  upon  this  ruling. 

It  is  also  insisted  that  the  court  erred  in  overruling  the 
various  motions  of  appellant  to  tax  costs.  The  court  in  ren- 
dering judgment  apportioned  the  costs,  awarding  to  appel- 
lant the  costs  made  on  the  issue  as  to  damages,  and  to  the 
appellee  Mary  Pickering,  costs  on  the  other  issue,  and  re- 
fused to  tax  the  costs  of  the  case  to  the  board  of  commis- 
sioners or  the  costs  of  the  review  before  the  board  of  com- 
missioners to  the  appellee  Mary  Pickering.  This  was  right. 
The  remonstrance  of  the  appellant  was  not  sustained,  and  by 
statute  he  is  liable  for  such  costs  as  were  made  upon  such 
issue.     Sections  6,  7,  1  R.  S.  1876,  p.  430. 

No  error  was,  therefore,  committed  in  overruling  these  va- 
rious motions. 

This  disposes  of  all  the  questions  discussed,  and  as  no 
error  appears  in  the  record,  the  judgment  should  be  aflBrmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed  Oct.  17,  1883,    Petition  for  a  rehearing  overruled  Dec.  21,  1883. 
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No.  10,038. 

The  State,  ex  bel.  Snyder,  v.  Eiggs,  Tbeasuber. 

Mandamus. — Betum, — iVeu^iee. — Where  no  objection  is  luade  to  the  suffi- 
ciency of  the  return  to  a  writ  of  mandate  in  the  trial  court,  none  can  be 
urged  against  it  on  appeal. 

New  Tbial. — AisignmerU  of  Oatuea  for, — An  assignment  of  a  cause  for  a 
new  trial  on  account  of  error  in  the  admission  of  evidence  must  show  with 
reasonable  certainty  the  particular  portion  ol  evidence  objected  to. 

From  the  Sullivan  Circuit  Court. 

J.  0,  Brigga  and  O.  E.  Barrett,  for  appellant. 
/.  T.  Beasley  and  A.  B.  WiUiama,  for  appellee. 

Elliott,  J. — It  is  alleged  in  the  petition  of  the  appellant, 
that  in  October,  1864,  the  board  of  commissioners  of  Sulli- 
van county  duly  made  an  order  allowing  to  each  person  who 
should  enlist  in  the  army  of  the  United  States  $300 ;  that 
the  relator  became  a  soldier  and  entitled  to  that  sum  under 
the  order  of  the  board ;  that  a  warrant  was  issued  therefor  on 
the  treasurer  of  the  county,  payable  to  the  relator  or  bearer ; 
that  the  warrant  has  never  been  paid,  and  that  it  has  been 
lost.  Prayer  for  a  writ  of  mandate  to  compel  payment  of 
the  warrant.  The  return  to  the  alternative  writ  avers  that 
the  warrant  was  paid  to  the  relator's  wife  with  his  knowledge, 
and  that  it  was  by  her  used  in  the  support  and  maintenance 
of  the  relator's  family. 

No  question  was  made  as  to  the  sufficiency  of  this  return 
in  the  trial  court,  and  none  can  be  urged  here.  If  a  peti- 
tioner desires  to  test  the  sufficiency  of  a  return,  he  must  take  the 
proper  steps  in'the  trial  court.  High  Ex.  Legal  Rem.,  sec.  496. 

The  assignments  of  causes  for  a  new  trial,  on  the  ground 
of  error  in  the  admission  of  evidence,  'are  not  sufficiently 
specific  to  present  any  question.  It  is  well  settled  that  the 
motion  for  a  new  trial  must,  with  reasonable  certainty,  point 
out  the  particular  evidence  objected  to,  and  so  designate  it 
as  to  enable  the  court  to  ascertain  and  identify  the  particular 
evidence  against  which  objection  is  urged. 
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The  only  question  which  the  motion  for  a  new  trial  pre- 
sents is,  whether  the  finding  is  or  is  not  sustained  by  suffi- 
<$ieDt  evidence.  The  appropriation  of  money  was  for  the  bene- 
fit of  the  families  of  those  who  should  enlist ;  the  records  of 
the  county  auditor  showed  payment  to  the  relator's  wife ;  a 
former  treasurer  testified  that  the  warrant  was  actually  paid 
by  him,  cancelled  and  returned  to  the  auditor;  and  there  are 
circumstances  strongly  tending  to  show  that  the  payment  was 
made  to  the  relator's  wife  by  his  consent,  and  that  the  money 
was  used  by  her  in  supporting  herself  and  her  six  children. 
We  are  satisfied  that  the  finding  was  right.  The  demand  is 
a  stale  one  and  should  be  viewed  with  dis&vor. 

The  warrant  was  payable  to  bearer,  and  authorities,  to  the 
effect  that  where  a  note  is  paid  without  a  transfer  by  endorse- 
ment the  payee  is  not  protected,  are  not  in  point,  for  a  very 
different  rule  prevails  in  such  a  case  as  this. 

Judgment  affirmed. 

Filed  Dec.  20, 1883. 
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pROMisaoBT  Note. — OonsideraHon. — ExUngion  of  T^me. — Brineipal  and  Surety, 
— Where  a  debtor  asks  for  an  extension  of  time  upon  a  debt  that  is  past 
due,  and,  to  secure  the  same,  agrees  to  and  does  give  a  new  note,  with  a 
certain  named  surety,  for  the  whole  or  a  part  of  such  debt  and  for  a  def- 
inite period  of  time,  and  such  new  note  is  accepted  by  the  creditor,  and 
time  is  given  accordingly,  such  extension  of  time  is  a  sufficient  considera- 
tion for  the  execution  of  the  new  note  as  well  by  the  surety  as  by  the 
principal. 

From  the  Superior  Court  of  Marion  County. 

A,  B.  Youngy  for  appellants. 

jB.  B.  Duncan,  C.  W.  Smith  and  J.  8.  Duncan,  for  appellee. 

HowK,  C.  J. — This  was  a  suit  by  the  appellee  against  the 
Vol.  92.-22 
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appellants,  upon  a  promissory  note,  of  which  the  foIIowing^ 

is  a  copy : 

"  $1,000.  Indianapolis,  Nov.  30tb,  1866. 

"  One  year  after  date  we  promise  to  pay  to  the  order  of  the 
trustees  of  the  Indiana  Asbury  University  one  thousand  dol- 
lars,  value  received,  without  any  relief  from  valuation  or  ap-- 
praisement  laws.  (Signed)     B.  &  S.  C!offin. 

''  D.  W.  Coffin, 
"  J.  A.  Coffin." 

The  cause  was  put  at  issue  and  submitted  to  the  court  for 
trial,  and  the  court  made  a  special  finding  of  the  &cts,  and 
stated  its  conclusions  of  law  thereon,  in  substance,  as  follows  r 

"  Prior  to  the  year  1866  the  plaintiff  had  loaned  to  Barna- 
bas Coffin  and  Stephen  Coffin,  partners  doing  business  under 
the  firm  name  and  style  of  ^  B.  &  S.  Coffin,'  $3,000,  and  had 
taken  therefor  a  promissory  note,  as  follows : 
"'$3,000.  Indianapolis,  Ind,,  Dec.  5th,  1864. 

"'Six  months  after  date,  we  promise  to  pay  to  the  order  of 
the  trustees  of  the  Indiana  Asbury  University  three  thousand 
dollars,  without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  value  received,  payable  at  Fletcher^s  Bank, 
Indianapolis,  with  interest,  payable  semi-annually,  at  the  rate 
of  eight  per  cent,  per  annum.     (Signed)  B.  &  S.  Coffin.'  " 

"Afi;er  the  maturity  of  said  note,  the  same  still  being  un- 
paid, the  makers  thereof  became  financially  embarrassed,  and 
executed  to  one  Bobbins  a  trust  deed  for  the  benefit  of  their 
creditors.  Learning  of  their  embarrassment,  the  treasurer  of 
plaintiff  had  a  consultation  with  them,  at  which  it  was  stated 
by  the  makers  of  said  note  that  the  trust  deed  would  go  a 
great  ways  to  secure  the  debt  due  plaintiff,  but  they  desireil 
further  time  and  proposed  to  give  additional  securities,  and, 
amongst  other  additional  securities,  offered  the  note  in  suit, 
which  was  executed  by  said  Barnabas  and  Stephen  Coffin  as 
principals,  under  the  firm  name  of  B.  &  S.  Coffin,  and  by 
defendants  David  W.  Coffin  and  James  A.  Coffin  as  sureties, 
by  their  respective  names  of  D.  W.  and  J.  A.  Coffin. 
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"  The  treasurer  of  plaintiff  thereupon  agreed  to  accept  said 
note^  and  to  give  said  Barnabas  and  Stephen  Coffin  the  time 
they  desired. 

'^  The  said  treasurer^  in  what  he  did,  was  duly  authorized 
to  act  for  the  plaintiff.  In  pursuance  of  said  agreement,  the 
note  sued  on  was  delivered  to  and  accepted  by  the  plaintiff. 

"There  was  no  consideration  for  the  note  sued  on  other 
than  as  may  be  implied  from  the  facts  hereinbefore  stated. 
The  said  $3,000  note  and  the  note  sued  on  are  still  due  and 
unpaid,  and  there  is  now  due  upon  the  note  sued  on  the  sum 
of  $1,810." 

Upon  the  foregoing  &cts  the  court  stated  its  conclusions  of 
law,  as  follows : 

"  1st.  The  note  sued  upon  was  founded  upon  a  good  consid- 
eration ; 

"  2d.  Upon  the  facts  hereinbefore  found,  the  plaintiff  is  en- 
titled to  recover  against  the  defendants  in  the  sum  of  $$1,810. 

(Signed)     "  Daniel  Wait  Howe,  Judge.'' 

Over  the  appellants'  exceptions  to  the  conclusions  of  law, 
and  their  motion  for  a  new  trial,  the  court  rendered  judg- 
ment for  the  appellee  upon,  and  in  accordance  with,  its  con- 
clusions of  law.  On  appeal  the  judgment  at  special  term  was 
affirmed  by  the  general  term. 

In  this  court  the  appellants  David  W.  and  James  A.  Coffin 
have  assigned  the  proper  error  to  present  here  the  errors  as- 
signed jointly  by  them  and  their  co-defendants  Jones  and 
Churchman,  executors,  etc.,  in  general  term.  In  addition 
thereto,  all  the  appellants  severally  assign  here  as  error,  ^^  that 
the  complaint  in  said  cause  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

In  his  brief  of  this  cause  the  appellants'  counsel  has  not 
discussed,  or  even  alluded  to,  the  alleged  failure  of  the  com- 
plaint to  state  facts  sufficient  to  constitute  a  cause  of  action. 
Under  the  settled  practice  of  this  court,  the  error  assigned 
here,  calling  in  question  for  the  first  time  the  sufficiency  of 
appellee's  complaint,  must  be  regarded  as  waived.  Goldsberry 
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V.  State,  ex  rel.,  69  Ind.  430;  Boyd  v.  FUch,  71  Ind.  306; 
WiUiams  v.  Potter,  72  Ind.  354.  But,  if  the  error  were  not 
waived,  the  appellee's  complaint  is  good. 

In  the  general  term  below  errors  were  assigned  as  follows : 

"  The  appellants  David  W.  and  James  A.  Coffin,  and  the 
executors  of  the  last  will  and  testament  of  Barnabas  Coffin, 
deceased,  that  is^  Jesse  Jones  and  Francis  M.  Churchman,  say 
there  is  manifest  error  in  the  record  and  proceedings  of  said 
cause,  in  this,  to  wit : 

"  Fird.  The  court  erred  in  refusing  to  render  judgment  for 
the  appellants  on  the  special  finding  of  the  fiicts  made  by  it ; 

"  Second,  The  court  erred  in  its  conclusions  of  law  from 
the  facts  specially  found  by  it,  and  judgment  should  have  been 
rendered  for  the  appellants,  instead  of  the  appellees; 

"  Uih'd,  The  court  erred  in  overruling  the  appellants'  mo- 
tion for  a  new  trial,  and  in  rendering  judgment  thereon 
against  them.'' 

The  record  fails  to  show  that  the  executors  of  the  last  will 
of  Barnabas  Coffin,  deceased,  either  excepted  to  the  court's 
conclusions  of  law,  or  moved  the  court  upon  written  cause 
for  a  new  trial.  It  is  clear,  therefore,  that  as  to  such  execu- 
tors no  error  is  properly  saved  in  or  presented  by  the  record, 
and  as  to  them-  the  judgment  below  must  be  affirmed. 

It  is  shown  by  the  transcript,  that  the  appellants  David  W. 
and  James  A.  Coffin  excepted  to  each  of  the  conclusions  of 
law,  "  for  the  reason  that  upon  the  facts  found  they  are  not 
liable  under  the  law,  and  the  court  should  have  so  concluded, 
for  the  reason  that  the  not«  sued  on  was  not,  as  to  them, 
founded  upon  a  good  consideration."  This  exception  states 
the  ground  upon  which  the  appellants'  counsel  asks  for  the  ' 
reversal  of  the  judgment  against  David  W.  and  James  A. 
Coffin.  Counsel  says:  "The  only  question  presented  for  the 
decision  of  the  court  below,  at  special  terra,  was  whether  or 
not  the  note  sued  on  was  executed  by  appellants  upon  a  valid 
consideration."  He  then  insists  that  the  special  finding  of 
facts  "  is  fatally  defective,  and  does  not  warrant  any  judg- 
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ment  against  appellauts/'  because,  he  says,  '^  that  instead  of 
stating  as  a  &ct  whether  or  not  any  consideration  was  shown 
for  the  note  sued  on,  the  finding  merely  details  the  items  of 
evidence  upon  that  issue,  and  reversing  the  rule  governing 
the  court  in  such  cases,  states  as  a  conclusion  of  law  that 
which  could  only,  if  at  all,  be  stated  as  a  fact/'  The  special 
finding  o£  &cts  does  not  seem  to  us  to  be  open  to  this  criti- 
cism. The  fiicte  found  by  the  court  are  that  the  principals 
in  the  note  in  suit  were  owing  the  appellee  a  large  sum  of 
money,  evidenced  by  their  note  then  past  due,  which  was 
partially  secured  by  a  trust  deed  for  the  benefit  of  their  cred- 
itors ;  that  they  asked  an  extension  of  time  on  the  note  then 
past  due,  and,  as  an  additional  security  for  a  part  of  such 
debt,  they  offered  the  note  now  in  suit  with  David  W.  and 
James  A.  Coffin,  as  their  sureties  therein ;  and  that  the  ap- 
pellee accepted  the  note  in  suit,  and  gave  them,  the  princi- 
pals therein,  the  time  they  desired.  These  were  the  facts 
found  by  the  court,  and  they  showed  that  the  extension  of 
time  on  the  note  then  past  due,  for  the  time  the  makers 
thereof  desired,  was  the  consideration  of  the  note  now  in 
suit.  Thereupon,  the  court  stated,  as  a  conclusion  of  law 
and  not  of  fisict,  that  '^  the  note  sued  upon  was  founded  upon 
good  consideration.'^ 

But  the  appellants' counsel  insists  that  the  note  in  suit  is  not 
binding  on  the  sureties  therein,  because,  he  says,  that  the  ap- 
pellee's promise  to  give  B.  &  S.  Coffin  "  the  time  they  desired  '^ 
on  their  note,  then  past  due,  was  not  a  sufficient  consideration 
to  support  the  note  sued  upon,  as  against  such  sureties.  Coun- 
sel says :  "  There  is  one  inflexible  rule  stated  by  all  the  text- 
writers  on  the  subject  and  followed  in  the  decided  cases,  so 
&r  as  our  reading  and  search  has  extended,  and  that,  is  that  a 
promise  to  forbear  the  collection  of  a  pre-existing  debt  will 
be  no  consideration  for  the  promise  of  a  third  person  to  pay 
it,  unless  it  be  shown  that  such  forbearance  was  actually 
granted  upon  the  faith  of  such  third  person's  promise.  But 
in  no  case  will  the  creditor's  agreement  to  foi4>ear  be  a  suffi* 
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cient  consideration  to  support  the  promise  of  such  third  per- 
son, unless  a  definite  time  is  agreed  upon,  or  the  terms  of  the 
agreement  are  susceptible  of  being  construed  as  fixing  a  defi- 
nite time." 

In  Wills  V.  Bo88y  77  Ind.  1,  this  court  approved  of  the  fol- 
lowing statements  of  the  law  applicable  to  the  question  under 
consideration :  ''An  agreement  on  the  part  of  the  creditor 
for  geuerafindulgence  toward  the  principal,  without  any  defi- 
nite time  being  specified,  with  proof  of  actual  forbearance 
for  a  reasonable  time,  is  sufficient."  Brandt  Suretyship,  etc., 
section  8 ;  afid  again, ''  It  appears  also  to  be  the  better  opin- 
ion, that  such  postponement  need  not  be  for  a  specific  length 
of  time,  but  that  an  agreement  to  postpone  indefinitely,  with 
proof  of  actual  forbearance  for  a  reasonable  term,  will  be 
sufficient."  Browne  Stat.  Frauds,  section  190;  1  Parsons 
Con.  442;  1  Chitty  Con.  (11th  Am.  ed.)  36,  note. 

The  rule  invoked  by  appellants'  counsel,  if  it  were  cor- 
rectly stated,  and  were  not  subject  to  any  exceptions,  does 
not  seem  to  us  to  be  at  all  applicable  to  the  case  in  hand. 
Here,  the  third  persons,  David  W.  and  James  A.  Coffin,  do 
not  undertake  to  pay  the  entire  debt  of  B.  &  S.  Coffin,  then 
past  due,  to  the  appellees ;  but  they  virtually  propose,  as  to 
the  sum  of  $1,000  of  such  debt,  that  if  appellee  would  ex- 
tend the  time  as  to  such  sum  for  the  definite  period  of  one 
year,  they  would  become  the  sureties  of  B.  &  S.  Coffin  for 
that  sum.  This  proposition  was  accepted,  and  the  note  in 
suit,  payable  one  year  after  date,  was  executed  accordingly. 
Certainly,  the  extension  of  time  for  one  year  constituted  a 
sufficient  consideration  for  the  note  sued  upon  as  to  the  prin- 
cipals therein ;  and,  this  being  so,  it  follows  of  necessity,  as 
it  seems  to  us,  that  the  consideration  was  also  sufficient  as  to 
the  sureties  in  such  note. 

We  are  of  opinion  that  the  evidence  in  the  record  fully 
sustains  the  trial  court's  special  finding  of  facts,  and  that  the 
&cts  so  found  fully  warrant  and  authorize  the  court's  conclu- 
Bions  of  law.    * 
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We  find  DO  error  in  the  transcript  of  this  cause  which 
would  justify  us  in  reversing  the  judgment  of  the  general 
term. 

The  judgment  is  affirmed^  with  costs. 

FUed  Dec.  18, 1883. 


No.  10,122. 

Meredith  v.  Citizens  National  Bank  et  al. 

Husband  and  Wife. — Oomneyance  by  Hwband  to  Wife, — Action  to  Quia  TUle, 
— ConnderaHon. — Burda^  </  Isaue. — Where  a  husband  bad  purchased  a 
tract  of  land  in  1847,  and  in  1880  i^onveyed  it  to  his  wife,  who  brought 
an  action  against  his  creditors,  who  had  acquired  liens  while  he  held  it, 
on  the  ground  that  she  had,  during  all  that  time,  been  the  equitable 
owner  of  said  land,  the  burden  is  upon  her  to  show  that  she  furnished 
the  consideration  with  which  such  land  was  purchased. 

SamIs. — Trua  and  Tnuiee. — Statute  Gonatrued, — In  such  case,  where  the  hus- 
band paid  a  horse  and  buggj  worth  $100,  and  paid  the  balance  of  the 
price  with  money  obtained  from  his  father-in-law,  who  afterwards  gave 
the  wife  the  note  made  for  the  money,  no  trust  arises,  as  such  money  is 
not  the  wife's,  and  if  it  were  it  became  the  husband's  as  soon  as  furnished 
under  the  law  then  in  force.  R  8.  1843,  p.  145,  sections  170-172.  Nor 
would  a  trust  arise  where  only  a  portion  of  the  consideration  was  fur- 
nished. 

£ah£. — IndeUednest  af  Kv/harvd  to  Wife, — A  conveyance  made  by  a  husband 
to  his  wife  in  payment  of  an  existing  indebtedness,  and  accepted  for 
such  purpose,  can  not  be  assailed  by  hb  creditors.  The  mere  fact,  how- 
ever, that  the  wife's  father  sent  her  a  note  against  her  husband  which 
fihe  destroyed  without  holding  it  against  him  as  a  claim,  is  not  equivalent 
to  a  finding  that  he  was  thus  indebted  to  her. 

Same. — Fraudvlent  Conveyance. — When  a  conveyance  is  made  without  con- 
sideration, it  is  not  necessary  to  show  that  it  was  accepted  for  the  purpose 
of  defrauding  creditors,  in  order  to  set  it  aside  at  their  instance. 

From  the  Decatur  Circuit  Court. 

J,  S.  Scobey  and  D.  WaMs,  for  appellant. 
M.  S.  Robinson,  J.  W.  Lovetty  C.  Efwing  and  J".  K.  Ewing, 
for  appellees. 

Best^  C. — ^The  appellant  brought  this  action^  alleging  in 
her  complaint  that  for  the  last  twenty  years  she  has  been  the 
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equitable  owner  of  three  several  parcels  of  land,  particularljr 
described,  situated  in  Decatur  county,  and  that  since  the  2d 
day  of  October,  1880,  she  has  been  and  yet  is  the  legal  owner 
of  said  land;  that  each  of  the  appellees  claims  some  interest 
in  said  lands  adverse  to  the  appellant  by  virtue  of  certain 
judgments  received  against  Henry  H.  Meredith,  and  that  snch 
claims  create  a  cloud  upon  her  title.  Prayer  that  the  same  be 
quieted. 

An  answer  of  three  paragraphs  was  filed.  The  first  was  a 
general  denial,  and  the  others  were  special.  A  counter-claim 
was  also  filed  against  the  appellant  and  Henry  H.  Meredith, 
her  husband,  alleging  that  the  land  belonged  to  him,  and  that 
he  had  conveyed  it  to  the  appellant,  without  consideration, 
and  for  the  purpose  of  defrauding  the  appellees,  who  are  cred- 
itors of  said  Henry  H.  Meredith.  Prayer  that  said  convey- 
ance be  set  aside,  and  the  land  be  subjected  to  the  payment 
of  their  respective  claims. 

An  answer  in  denial  of  the  counter-claim,  and  a  reply  in 
denial  of  the  special  paragraphs  of  the  answer  were  filed. 
The  issues  thus  formed  were  referred  to  a  master  commissioner 
with  directions  to  report  the  evidence  and  the  facts,  with  his 
conclusions  of  law  thereon.  At  the  ensuing  term  of  the 
court  the  master  commissioner  made  a  report  of  the  fiicts,  in 
substance,  as  follows :  "  That  in  the  latter  part  of  the  year 
1847  Henry  H.  Meredith  purchased  from  Abraham  Jordan 
133  acres  of  land,  the  tract  in  dispute  here,  and  on  the  18th 
day  of  February,  1848,  the  same  was  conveyed  by  Jordan  to 
him ;  that  he  paid  Jordan  a  horse  and  wagon,  estimated  at 
$100,  and  paid  upon  a  mortgage  one  Wallace  then  had  upon 
the  land  $414;  that  about  Christmas,  1847,  Henry  H.  Mere- 
dith received  from  Nathan  Berne,  the  father  of  his  wife, 
$425,  and  gave  his  note  to  him  for  the  same,  and  with  this 
money  paid  the  $414  to  Wallace ;  that  about  two  years  after- 
wards said  Nathan  Berne  sent  the  note  of  Meredith  to  ap- 
pellant and  made  her  a  present  of  it ;  that  she  tore  the  name 
of  Meredith  from  the  note ;  kept  the  note  as  a  relic  until  it 
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was  lost,  but  never  held  it  as  a  claim  against  him ;  that  he 
took  the  title  and  retained  it  until  the  2d  day  of  October, 
1880;  that  on  the  28th  of  January,  1850,  appellant  traded 
a  cow  her  &ther  gave  her  for  one  acre  of  land,  another  par- 
cel, and  this  was  conveyed  to  Henry  H.  Meredith,  though 
appellant  always  claimed  it;  that  in  1854  or  1855  she  re- 
ceived from  the  estate  of  a  deceased  brother  $400,  which  was 
loaned  to  George  Carver;  that  on  the  16th  day  of  November, 
1858,  Henry  H.  Meredith  purchased  of  George  Patrick  forty 
acres  of  land,  the  remaining  parcel,  and  paid  him  $400  for 
it,  f  100  of  wjiich  he  received  from  George  Carver  of  the 
money  so  lofybed  him,  and  the  balance  he  borrowed  of  George 
Jones ;  thaVin  1863  Nathan  Berne  died  testate,  bequeathing 
to  appellant  but  %1,  and  in  1864  she  received  from  her  brother 
in  compromise  of  a  threatened  suit  to  contest  said  will  (500 ; 
that  $300  of  this  money  was  paid  to  Jones,  and  the  balance 
of  it  and  thB  balance  of  the  money  loaned  to  Carver  were 
used  about  the  house,  but  for  what  purpose  is  unknown.  She 
also  received  at  one  time  $90  from  an  aunt  and  $30  from  the 
sale  of  a  cow  given  her  by  her  £Either ;  that  a  part  of  her 
money  was  used  in  building  a  house  and  barn  upon  the  133 
acre  tract,  but  the  exact  amount  is  unknown;  that  appel- 
lant knew  that  the  title  to  said  tracts  of  land  were  in  her 
husband,  and  she  was  willing  the  title  should  remain  in  him 
so  long  as  he  was  not  financially  involved;  that  in  1878  he 
sold  all  of  said  land  for  about  $7,000,  received  $800  of  the 
purchase-money,  gave  bond  for  a  deed,  and  took  notes  in  his 
own  name  for  the  purchase-money ;  that  afterwards  said  con- 
tract was  rescinded,  and  said  notes  and  bond  were  surren- 
dered ;  that  on  the  2d  day  of  October,  1880,  said  Henry  H. 
Meredith,  without  consideration,  conveyed  said  lands  to  John 
D.  Armond,  and  said  Armond  and  wife,  on  the  same  day, 
without  consideration, conveyed  the  same  to  appellant;  that 
no  change  was  made  in  the  possession,  but  the  same  remained 
under  the  control  of  said  Meredith  the  same  as  before  said 
conveyance  was  made ;  that  said  Meredith  did  not  want  to 
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put  the  title  to  said  lands  in  his  wife's  name  until  compelled 
by  his  creditors,  and  for  this  reason  the  deeds  were  placed  in 
the  hands  of  an  attorney,  with  instructions  to  withhold  them 
from  record  until  near  the  expiration  of  forty-five  days^  and 
that  they  were  not  recorded    until  November  12th,  1880; 
that  appellant  did  not  request  the  lands  to  be  conveyed  to  her 
until  September,  1880,  and  before  that  time  Henry  H.  Mere- 
dith became  indebted  to  the  Citizens  National  Bank  in  the 
sum  of  $580,  to  Charles  and  Lewis  Zollar  in  the  sum  of 
$250,  and  to  David  Brown  in  the  sum  of  $400,  all  of  which 
were  afterwards  reduced  to  judgments;   that  from  the  Ist 
day  of  November,  1878,  until  the  26th  day  of  April,  1880, 
Henry  H.  Meredith  was  in  partnership  with  Abel  Ewing  in 
the  Leitz  House  Hotel ;  that  he  then  bought  out  the  latter 
and  assumed  to  pay  the  debts,  which  were  estimated  at  $600 
or  $700,  but  they  were  much  more,  and  that  Meredith  had 
already  paid  on  them  $2,200;  that  before  making  the  deed 
to  the  land  he  had  sold  his  other  property,  and  was  not  then 
worth  over  $600;    that  before    these  deeds  were    made  he 
told  appellant  that  he  was  ^ tangled^  with  the  invoice  debt 
at  the    Leitz  House;   that  'he  was  badly  in  debt  and  he 
thought  he  could  not  pay  out,'  but  it  was  not  shown  that  she 
knew  of  any  other  debt;  that  the  debts  of  the  bank  and  of 
the  ZoUarswere  made  upon  the  belief  that  Henry  H.  Meredith 
owned  said  lands,  and  that  he  had  at  all  times  promised  her 
to  convey  said  lands  to  her  upon  request;  that  the  value  of 
the  land  on  the  2d  day  of  October,  1880,  was  $20  per  acre, 
and  the  value  of  the  improvements  was  $900.^' 

On  the  facts  thus  found,  the  master  commissioner  concluded 
that  the  conveyance  of  the  forty  acre  tract  of  land  was  valid, 
and  the  conveyance  of  the  one  hundred  and  thirty-three  acre 
tract  and  the  one  acre  tract  was  fraudulent  and  void  as  against 
the  creditors  of  Henry  H.  Meredith,  and  stated  conclusions 
of  law  accordingly.  The  appellant  filed  various  ezceptioos 
to  the  conclusions  of  law  and  fact,  but  these  were  all  over^ 
ruled  as  to  the  one  hundred  and  thirty-three  acre  tract.    The 
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<x)urt  then  rendered  a  judgment  upon  the  report,  adjudging 
the  one  hundred  and  thirty-three  acre  tract  to  be  subject  to 
the  appellee's  judgments,  but  quieting  the  appellant's  title  to 
the  remaining  tracts.    Thereupon,  the  appellant  moved  for  a 
new  trial  on  the  ground  that  the  finding  was  not  supported 
by  the  evidence  and  was  contrary  to  law,  but  this  motion  was 
likewise  overruled. 
These  rulings  are  assigned  as  error  in  this  court. 
The  first  question  presented  is  whether  the  appellant  has 
heen  the  equitable  owner  of  the  parcel  in  dispute  from  the 
time  her  husband  purchased  and  paid  for  it  until  his  convey- 
ance on  October  2d,  1880?    The  appellant  maintains  that 
she  was,  and  upon  this  theory  sought  to  quiet  her  title  agninst 
the  claims  of  the  appellees.     This  position  can  not  be  main- 
tained.   The  law  in  force  at  the  time  the  deed  was  made  to 
Henry  H.  Meredith  provided  that  where  a  conveyance,  for 
a  valuable  consideration,  shall  be  made  to  one  person,  and  the 
<x)nsideration  therefor  shall  be  paid  by  another,  no  trust  shall 
arise  unless  the  alienee  takes  an  absolute  conveyance  in  his 
■own  name  without  the  consent  or  knowledge  of  the  person 
with  whose  money  the  consideration  was  paid.    R.  S.  1843,  p. 
445,  sections  170-172.     The  facts  found  do  not  bring  the  ap- 
pellant within  this  rule  of  law.     She  did  not  furnish  the  con- 
sideration, and  hence  a  trust  did  not  arise.     Her  husband 
paid  $100  in  property  and  the  balance  in  money,  which  he 
obtained  from  the  appellant's  father.     It  was  not  found  that 
the  money  so  procured  was  the  appellant's,  and  in  the  ab- 
sence of  such  finding  it  must  be  regarded  as  the  money  of 
the  husband.     Thus  regarded  no  trust  could  arise.     If  the 
money  procured  from  the  father-in-law  is  to  be  regarded  as 
the  money  of  appellant,  the  result  is  the  same.    The  husband 
having  paid  a  portion  of  the  consideration,  no  trust  can  arise 
in  such  case  in  the  absence  of  an  agreement  or  understand- 
ing to  the  contrary.     Brookville  Nafl  Bank  v.  Kimble,  76  Ind. 
195.     Again,  if  the  money  is  regarded  as  belonging  to  appel- 
lant, it  became  the  husband's  as  soon  as  received,  by  virtue  of 
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the  law  then  in  force  in  this  State,  and  no  trust  arose.  Buch- 
anan  v.  Lee,  69  Ind.  117;  HoUand  v.  Moody,  12  Ind.  170; 
Wester/idd  v.  Kmrner,  82  Ind.  365. 

It  is  not  found,  however,  that  this  money  belonged  to  the 
appellant,  and  hence  there  is  no  ground  upon  which  it  can 
be  insisted  that  she  was  the  equitable  owner  of  said  land. 
We  are  of  opinion,  upon  the  facts  found,  that  Henry  H. 
Meredith  was  the  owner  of  said  land  until  his  conveyance 
as  aforesaid. 

It  is  next  insisted  that  Henry  H.  Meredith  was  indebted 
to  the  appellant  for  the  money  furnished  him  by  her  fiither, 
and  that  such  conveyance  was  made  in  consideration  of  such 
indebtedness.  If  so,  and  such  conveyance  was  accepted  for 
such  purchase  alone,  the  same  can  not  be  assailed  by  his  cred- 
itors. Brookville  NaPl  Bank  v.  Kimble,  supra,  and  authorities 
cited. 

The  fiicts  found,  however,  do  not  show  any  indebtedness. 
It  is  found  that  the  fiither,  about  two  years  after  he  furnished 
the  money,  sent  the  note  to  the  appellant,  but  she  destroyed 
it  without  treating  or  regarding  it,  or  the  money  which  it  rep- 
resented, as  a  claim  against  her  husband.  This  is  not  a  find- 
ing that  the  husband  was  indebted  to  the  appellant,  nor  ^as 
it  found  that  such  conveyance  was  made  in  consideration  of 
such  indebtedness  or  of  any  indebtedness.  The  facts  found, 
we  think,  show  that  the  appellant  was  a  volunteer,  and  that 
the  land  in  question  was  conveyed  to  het  without  considera- 
tion. It  is  true  that  the  note  was  sent  her,  and  that  it  repre- 
sented $425,  but  she  did  not  hold  it  as  a  claim  against  her 
husband,  and  the  disposition  that  was  made  of  it  evinced  do 
intention  to  treat  it  as  a  subsisting  obligation  upon  the  part 
of  the  husband.  Some  money  was  used  in  the  family  and 
some  on  building  the  house  and  barn,  but  no  debt  existed 
against  him  for  this  money,  because  it  was  not  so  intended— 
at  least  it  is  not  so  found.  The  facts  found,  as  before  stated, 
do  not  show  a  conveyance  for  value,  and  therefore  this  con- 
veyance is  void  as  against  creditors. 
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The  appellant  also  insists  that  the  conveyance  can  not  be 
set  aside  until  it  is  shown  that  she  participated  in  the  alleged 
'fraudulent  intent  of  her  husband.  This  is  not  necessary  where 
the  conveyance  is  made  without  consideration.  Spaulding  v. 
BlythCy  73  Ind.  93,  and  authorities  cited. 

Various  other  propositions  are  discussed,  but  as  all  of  theni 
are  based  upon  the  assumption  that  the  facts  found  show  that 
the  appellant  is  a  purchaser  for  value,  the  conclusion  we  have 
reached  upon  that  question  renders  it  unnecessary  for  us  to 
notice  them.  For  these  reasons  we  think  the  court  did  not 
err  in  overruling  the  appellant's  exceptions  to  the  report  of 
the  master  commissioner. 

The  appellant  also  insists  that  the  facts  found  are  contrary 
to  the  evidence;  but  we  think  the  evidence  justified  the  find- 
ing, and  there  was  no  error  in  overruling  the  motion  for  a  new 
trial.  There  is  no  error  in  the  record^  and  the  judgment  should 
be  affirmed. 

Peb  CtTBiAM. — It  is  therefore  ordered,  upon  the  foregoing 
opinion^  that  the  judgment  be  affirmed,  at  the  appellant's  costs. 

Filed  Mar.  14, 1883.  Petition  for  a  rehearing  oTerrnled  Dec.  21, 1883. 
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HoBTOAGE. — Foredofntre, — Junior  Lien- Holder, —  Judgment. — £Sitoppe2. — One 
who  is  made  defendant  to  a  suit  to  foreclose  a  mortgage  to  answer  to  his 
interest,  is  served  with  process  and  makes  default,  and  a  decree  is  en- 
tered against  him  barring  all  his  interests,  is  estopped  from  setting  up  98  349 
an  J  title  or  Hen  then  held  b^  him,  in  hostilitj  to  a  title  acquired  under  ^^  .^f^ 
the  decree.                                                                                                                    153  ^9^ 

Sascb. — Pleading, — In  .such  case  it  is  not  necessary  in  the  complaint  to  set  1 

out  specifically  the  interest  of  a  lien-holder,  who  is  made  defendant.  |]67     ^7 

From  the  Noble  Circuit  Court. 

J".  H.  Bakery  J,  A,  8.  MitcheJl  and  H,  G,  Zimmerman^  for 
appellant. 
A.  A.  Ohapin  and  R.  P.  Barry  for  appellees. 
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Elliott,  J. — This  action  was  instituted  by  the  appellees 
Jacob  C.  Zimmerman  and  William  Henderson  to  establish  a 
lien  on  real  property  and  adjust  priorities.    Woodworth  filed  • 
a  cross  complaint,  wherein  he  alleged  that  prior  to  Septem- 
ber 1st,  1874,  the  mortgaged  premises  were  owned  by  Joseph 
Henderson,  F.  W.  Straus  and  Samuel  Braden ;  that  they  were 
partners ;  that  the  property  was  a  mill  and  its  appurtenances, 
and  was  used  by  the  firm  as  partnership  property ;  that  on 
the  1st  day  of  September,  1874,  appellant  bought  the  interest 
of  Straus  in  the  property  and  in  the  partnership ;  that  Jo- 
seph Henderson  was  the  owner  thereafter  of  a  one-third  inter- 
est in  said  property ;  that  on  the  14th  day  of  October,  1874^ 
Joseph  Henderson  and  appellant  entered  into  a  partnership 
for  the  purpose  of  conducting  the  business  of  milling;  that 
they  continued  in  partnership   until  May   6th,  1878;  that 
during  the  continuance  of  the  partnership  the  premises  were 
improved  and  the  expense  paid  with  partnership  funds;  that 
the  firm  contracted  debts  to  the  amount  of  $1,692.22 ;  that 
appellant  expended  a  like  sum  for  improvements  over  and 
above  the  amount  expended  by  Joseph  Henderson,  for  which 
sums  the  note  of  the  latter  was  executed ;  that  two  of  the 
mortgages  under  which  the  appellees  claimed  their  rights,, 
executed  by  Joseph  Henderson  to  the  Ligonier  Building  As- 
sociation, were  executed  while  the  mill  property  was  owned 
by  the  partnership  and  while  in  its  use,  and  that  the  mort- 
gagee had  knowledge  of  that  fact,  and  that  one  of  the  mort- 
gages, that  to  William  Henderson,  was  executed  to  secure  an 
antecedent  debt.     To  this  cross  complaint  it  was  answered 
that  Joseph  Henderson  owned  the  one  undivided  third  of 
the  property,  and  the  appellant  the  undivided  fourth  before 
the  partnership  was  formed;  that  each  bought  and  paid  for 
his  individual  interest ;  that  it  had  been  agreed  by  appellant 
and  Joseph  Henderson  that  each  might  sell  his  separate  in- 
terest, and  that  such  sale  should  not  operate  to  dissolve  the 
partnership  for  sixty  days  thereafter;  that  when  the  note  was 
executed  on  a  final  dissolution,  the  appellanix  took  a  mortgage 
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to  secure  the  debt  due  him  from  his  former  partner,  and 
waived  any  equitable  lien  he  might  have  had ;  that  when  the 
appellant  accepted  the  mortgage  he  had  actual  notice  of  the 
prior  mortgages  of  William  Henderson  and  the  Ligonier 
Building  Association,  and  that  they^were  executed  in  good 
&ith ;  that  to  the  suit  of  the  Ligonier  Building  Association 
to  foreclose  its  mortgage,  appellant  was  made  a  party  to  an- 
swer as  to  his  interest,  as  was  also  William  Henderson ;  that 
appellant  was  served  with  process,  but  suffered  default;  that 
a  decree  was  entered  barring  all  his  rights  and  interest  in  the 
land;  that  the  land  was  sold  pursuant  to  the  decree;  that 
after  the  sale  appellant  claimed  to  be  a  junior  mortgagee,  re- 
deemed from  the  sale  and  took  an  assignment  of  the  certifi- 
cate of  the  sheriff;  that  upon  the  faith  of  these  acts,  and  be- 
lieving the  land  to  be  the  individual  property  of  Joseph 
Henderson,  the  appellee  William  Henderson  redeemed  the 
land  from  appellant ;  that  the  latter  received  the  redemption 
money  and  surrendered  the  sheriff's  certificate. 

This  answer  is  criticised  because  it  closes  with  a  denial. 
This  denial  was,  perhaps,  out  of  place,  but  it  did  not  invali- 
date the  answer.  Pleadings  are  not  controlled  by  mere  isola- 
ted expressions,  but  are  to  be  judged  by  their  general  scope 
and  tenor.  If  two  defences  are  blended  in  one  paragraph, 
the  remedy  is  by  motion  and  not  demurrer. 

The  appellant,  having  been  challenged  to  contest  the  rights 
of  the  parties  claiming  under  the  mortgages  set  up  in  the 
foreclosure  suit  of  the  Ligonier  Building  Association,  has 
had  his  day  in  court,  and  is,  by  the  decree  rendered  in  that 
suit,  concluded  from  denying  the  validity  of  these  mortgages, 
or  of  the  titles  acquired  under  them  pursuant  to  the  decree. 
Where  a  party  claiming  an  interest  in  real  property  is  made 
a  party  to  a  suit  to  foreclose  a  mortgage  alleged  to  be  the 
senior  one,  and  is  asked  to  assert  his  interest,  he  must  do  so 
in  that  suit  or  the  decree  will  conclude  him.  Ulrlch  v.  Dri8- 
chdl,  88  Ind.  354. 

Appellant's  counsel  are  in  error  in  supposing  that  the  an- 
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8wer  does  not  aver  that  their  client  was  made  a  partj  to  an- 
swer as  to  his  interest.  It  is  averred  in  direct  terms.  They 
are  likewise  in  error  in  asserting  that  the  answer  does  not  al- 
lege that  the  decree  adjudicated  his  rights  in  the  land  in  con- 
troversy. Holding,  as  we  do,  that  the  decree  estops  the  ap- 
pellant, it  becomes  unnecessary  to  consider  the  effect  of  the 
other  matters  alleged  in  the  answer. 

The  record  of  the  proceedings  in  the  foreclosure  suit 
brought  by  the  Ligonier  Building  Association  shows  that  the 
complaint  named  the  appellant  as  a  defendant,  and  contained 
the  following :  ^^And  they  (the  defendants)  are  made  parties 
to  answer  what  interest  they  claim,  if  any,  in  said  mortgaged 
premises,  and  to  bar  their  right  of  redemption,"  and  that  it 
also  stated  that  the  defendants,  other  than  the  mortgagor, 
^^  hold  mortgages  on  said  premises  and  judgments  which  are 
liens,  but  they  are  subsequent  in  priority  to  plainti£&.''  It 
has  been  held,  as  we  now  hold,  that  it  is  not  necessary  in  a 
complaint  to  foreclose  a  mortgage  to  specifically  set  oat 
the  interests  of  lien-holders  who  are  made  parties  for  the 
purpose  of  enabling  them  to  ass^t  their  claims.  Marot  v. 
Germaniay  etc.,  Aas'n,  54  Ind.  37 ;  SiriMing  v.  Brougher,  79 
Ind.  328 ;  DumarU  v.  Dufore,  27  Ind.  263 ;  GilleU  v.  Cbr- 
sham,  50  Ind.  381.  The  averment  in  the  complaint  filed  by 
the  building  association  was  sufficient  to  require  the  appel- 
lant to  assert  his  rights,  if  any  he  had,  or  lose  them  by  the 
adjudication  sought  by  the  complaint. 

The  decree  foreclosed  the  mortgage  and  barred  the  equity 
of  redemption  of  the  appellant  and  all  the  other  defendants 
to  that  suit.  The  default  admitted  the  averment  of  the  com- 
plaint, that  the  lien  of  the  plaintiff  in  that  suit  was  paramount 
to  that  of  appellant,  and  there  was,  therefore,  nothing  in  him 
to  foreclose  and  bar  except  an  equity  of  redemption. 

It  has  been  decided  that,  under  the  code,  the  question  of 
priorities  may  be  settled  in  foreclosure  proceedings.  Ulrich 
V.  Dinschell,  supra;  JEtna  L,  Ins,  Co.  v.  Finehj  84  Ind.  301 ; 
Harrison  v.  Phoenix  Mviual  L,  Ins.  Co.y  83  Ind.  575 ;  Daven-^ 
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pari  V.  Bametty  51  Ind.  329 ;  Oreenup  v.  Crooks,  50  Ind.  410 ; 
JStick  V.  Diekinsany  38  Cal.  608.  We  think  these  decisions 
give  just  effect  to  our  code  by  affording  parties  an  opportunity 
to  settle  in  one  action  all  controversies  concerning  the  real 
property  in  dispute^  and  thus  give  security  to  titles  and  pre- 
vent multiplicity  of  actions. 

As  the  decree  given  in  evidence  concluded  the  appellant 
from  asserting  any  interest  in  the  property  superior  to  the  ti- 
tle of  the  appellees^  we  need  not  examine  as  to  the  nature  of 
the  interest  which  his  partnership  relations  with  the  former 
owner  of  the  land  conferred  upon  him. 

Judgment  affirmed. 
Filed  Kov.  8, 1883.    Petition  for  a  rehearing  overruled  Dec.  21, 1883. 
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OoxMON  School  Fund.— £Si^ray»  and  Property  Adrift,^  Unclaimed  iVoceedl 
of  Sale$. — Act  af  Jawuary  ISthy  I844. — Under  the  firti  clause  of  the  schedule 
annexed  to  the  Constitution  of  1851,  the  act  of  January  15th,  1844,  en- 
titled "An  act  converting  the  moneys  arising  from  the  sale  of  estrays  and 
property  taken  up  adrift  into  the  common  school  fund  "  (Acts  1844,  p. 
'SO),  not  heing  inconsistent  with  the  Constitution,  and  not  having  ex- 
pired or  been  repealed,  has  remained  and  is  in  force ;  and  under  its  pro- 
visions and  those  of  section  4325,  B.  S.  1881,  all  moneys  arising  from 
the  sale  of  estray  animals  and  property  taken  up  adrift,  "so  soon  as  the 
same  shall  have  vested  absolutely  in  any  county,"  become  a  part  of  the 
common  school  fund  of  the  State. 

ISame. — AUomey  OeneraL — Relator. — ^Where  suit  is  brought  by  the  State  for 
the  recovery  of  any  part  of  its  common  school  fund,  the  Attorney  General 
is  the  proper  officer  to  wage  such  suit,  and  is  a  proper  relator  therein. 

From  the  Tippecanoe  Circuit  Court. 
F,  B.  Everetty  for  appellant. 

D,  P.  Baldwiuy  Attorney  General,  and  C.  H,  Wallace,  for 
appellee. 

Vol.  92.-23 
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HowK,  C.  J. — This  was  a  claim  presented  for  allowance  Id 
the  name  and  on  behalf  of  the  State  of  Indiana^  on  the  rela* 
tion  of  its  Attorney  General,  to  and  against  the  appellant,  the 
Board  of  Commissioners  of  Tippecanoe  county.  The  claim 
was  disallowed  by  the  appellant,  and  the  State,  by  its  Attor- 
ney General,  appealed  to  the  court  below.  There  the  cause 
was  tried  by  the  court,  and^  at  the  request  of  the  appellant, 
the  court  made  a  special  finding  of  the  facts,  and  stated  its 
conclusions  of  law  thereon,  in  writing,  in  favor  of  the  appel- 
lee. Over  the  appellant's  exceptions  to  the  conclusions  of 
law  the  court  rendered  judgment  in  accordance  therewith. 

In  the  appellee's  claim  or  complaint  in  this  cause  it  was 
averred  that,  prior  to  December  1st,  1880,  the  treasurer  of 
Tippecanoe  county  had  collected  from  the  various  officers  of 
such  county,  as  the  proceeds  of  the  sales  of  estrays  and  prop- 
erty adrift,  the  sum  of  $903.49 ;  that,  on  that  day,  all  of  said 
sum  of  money  had  ceased  to  be  reclaimable  by  the  owners 
thereof;  that  said  money  had  become,  and  then  was,  a  part  of 
the  common  school  fund  of  this  State ;  that  such  moneys  had 
been  placed  among,  and  made  a  part  of,  the  county  revenue 
of  Tippecanoe  county ;  that  although  demanded  on  the  14th 
day  of  December,  1881,  and  requested  so  to  do,  the  appellant 
refused  to  transfer  said  ^um  of  money  to  the  common  school 
fund ;  and  that  no  officer  had  ever  taken  any  steps  whatever 
to  have  such  money  transferred  from  the  county  revenue  fund 
of  Tippecanoe  county  to  the  common  school  fund.  It  was 
further  averred  that  the  moneys  aforesaid  had  been  used  by 
the  appellant  for  county  purposes  for  the  last  ten  years;  and 
that  the  appellant,  having  received  the  benefit  of  such  moneys 
for  county  purposes,  and  having  felled  to  turn  the  same  over 
to  the  common  school  fund,  was  chargeable  with,  and  should 
be  compelled  to  pay,  interest  thereon  to  the  amount  of  $500; 
and  that  the  principal  sum,  and  such  interest,  were  then  due 
the  common  school  fund  and  school  revenue  for  tuition,  and 
unpaid.     Wherefore,  etc. 

A  number  of  errors  are  assigned  by  the  appellant,  but  we 
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need  not  set  them  out  nor  notice  them  further  now  than  to 
say  that  they  seem  to  us  to  properly  present  the  "  two  ques- 
tions '^  which,  appellant's  counsel  says,  "  are  by  this  appeal 
presented  for  the  decision  of  this  court."  These  two  ques- 
tions are  as  follows : 

1.  "  Do  the  unclaimed  moneys  arising  from  the  sales  of 
estrays  belong  to  the  county  or  to  the  common  school  fund 
of  the  State  ? 

2.  "  If  the  foregoing  question  be  decided  against  the  appel- 
lant, is  the  Attorney  General  the  proper  party  to  wage  this 
suit?'' 

In  section  2  of  article  8  of  the  State  Constitution  of  1851 
(section  183,  R.  S.  1881),  it  is  declared  that  the  common  school 
ihnd  shall  consist  of  certain  named  funds,  and  of  the  funds 
to  be  derived  from  the  sales  of  certain  described  real  prop- 
erty. We  need  not  copy  this  section  of  the  fundamental  law 
in  this  opinion,  but  it  will  suffice  to  say  that  the  fund  to  be 
derived  from  the  sales  of  estrays  and  property  adrift  is  not 
thereby  made  a  constituent  part  of  the  common  school  fund. 
It  must  be  noted,  however,  in  this  connection,  that  while  sec- 
tion 3  of  article  8  of  the  State  Constitution  (section  184,  R. 
S.  1881)  positively  inhibits  the  diminution  of  the  common 
school  fund,  and  declares  that  it  "shall  remain  a  perpetual 
fund,"  it  expressly  provides  that  such  fund  "may  be  increased." 

Prior  to  the  adoption  of  the  State  Constitution  of  1851,  to 
wit,  on  January  15th,  1844,  an  act  of  the  liegislatiire  was  ap- 
proved, entitled  "An  act  converting  the  moneys  arising  from 
the  sale  of  estrays  and  property  taken  up  adrift  into  the 
common  school  fund."  Section  1  of  this  act,  omitting  the 
enacting  clause,  provided  as  follows :  "  That  all  moneys  aris- 
ing from  the  sale  of  estray  animals  and  property  taken  up 
adrift,  so  soon  as  the  same  shall  have  vested  absolutely  in 
any  county,  shall  be,  by  the  proper  officers,  transferred  to  the 
common  school  fund  of  the  county,  and  shall  be  ratably  ap- 
portioned amongst  the  several  school  districts  thereof." 
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Section  2  of  the  same  act  provided,  that  it  should  be  ''  in 
force  from  and  after  its  passage/'     Acts  1844,  p.  86. 

We  do  not  find  that  this  act  has  ever  been  expressly  re- 
pealed in  or  by  anj  later  act.  In  the  frfi  clause  of  the 
schedule  annexed  to  the  Constitution  of  1851,  ^^That  no  in- 
convenience may  arise  from  the  change  in  the  government/' 
it  is  ordaiAcd  as  follows : 

^^  Fird.  All  laws  now  in  fol*ce,  and  not  inconsistent  with 
this  Constitution,  shall  remain  in  force  until  they  shall  ex- 
pire or  be  repealed." 

As  the  aforesaid  act  of  January  15th,  1844,  was  not  incon- 
sistent with  any  of  the  provisions  of  the  State  Constitution 
of  1851,  it  is  clear  that  it  has  remained  in  force  and  is  still 
the  law,  uuless  it  can  be  said  that  it  has  been  repealed,  either 
expressly  or  by  implication,  in  or  by  some  later  enactment 
of  the  Greneral  Assembly  of  this  State.     At  the  first  session 
of  the  General  Assembly  after  the  adoption  of  the  Constitu- 
tion of  1851,  an  act  was  passed  and  approved  June  14th, 
1852,  to  provide  for  a  general  and  uniform  system  of  com- 
mon schools.     In  Section  2  of  this  act,  it  was  provided  that 
'^  the  county  common  school  fund,  and  all  funds  heretofore 
appropriated  to  common  schools,"  among  other  named  funds, 
''shall  be  denominated   the   common   school  fund."     1  R. 
S.  1852,  p.  439.     On  March  5th,  1855,  a  new  law  was  en- 
acted in  relation  to  common  schools,  in  section  2  of  which 
act  it  was  provided  that  "'all  funds  heretofore  appropriated 
to  common  schools,"  and  other  designated  funds,  "  shall  be 
denominated  the  common  school  ftind."     Acts  1855,  p.  161 ; 
1  G.  &  H.,  p.  543.     A  new  law  was  approved  on  March 
11th,  1861,  in  relation  to  common  schools,  and,  in  section  2 
of  that  law  it  was  again  provided  that  "all  funds  heretofore 
appropriated  to  common  schools,"  and  other  named  funds, 
"  shall   be   denominated   the  common  school  fund."     Act5 
1861,  Reg.  Sess.,  p.  68.     So,  also,  in  section  2  of  the  act  of 
March  6th,  1865,  in  relation  to  common  schools,  which  sec- 
tion is  still  in  force  as  section  4325,  R.  S.  1881,  it  is  pro- 
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vided  that  ^^all  funds  heretofpre  appropriated  to  common 
schools/'  and  other  designated  funds^  "  shall  be  denominated 
the  common  school  fund."  •  Acts  1865,  p.  2;  1  R.  S.  1876, 
p.  779. 

If  there  were  no  other  legislation  bearing  upon  the  subject 
under  consideration,  except  what  we  have  heretofore  quoted, 
it  would  seem  to  be  reasonably  clear  that  the  unclaimed 
moneys  arising  from  the  sales  of  estrays  belonged  to  the  com- 
mon school  fund  of  the  State,  and  not  to  the  county.  We 
have  said  that  we  have  been  unable  to  find  any  express  repeal 
of  the  act  of  January  15th,  1844,  aboVe  quoted.  It  is  clear 
that  the  act  in  question  was  continued  in  force  by  the  Consti- 
tution of  1851.  As  the  act  would  never  "expire,"  and  as  it 
has  never  been  expressly  repealed,  the  only  remaining  enquiry 
is,  has  it  been  repealed  by  implication  ? 

The  Greneral  Assembly  of  this  State,  at  its  first  session  after 
the  adoption  of  the  Constitution  of  1851,  passed  an  act,  ap- 
proved June  16th,  1852,  entitled,  "An  act  regarding  estrays 
and  articles  adrift."  It  will  be  observed  that  this  act  was 
approved  two  days  aft;er  the  approval  of  the  common  school 
act  of  June  14th,  1852,  and  is  to  be  regarded,  therefore,  if 
there  be  any.  conflict  between  the  two  acts,  as  the  later  ex- 
pression of  the  legislative  will.  In  section  11  of  the  act  re- 
garding estrays,  etc.,  being  section  4814,  R.  S.  1881,  it  is 
provided  as  follows : 

"All  sums  paid  to  the  county  treasurer  under  the  provi- 
sions of  this  act  shall  be,  by  him,  entered  to  the  credit  of  the 
county,  under  the  head  of  estray  fund." 

This  section  is  a  re-enactment,  almo^  verbaiim,  of  section 
14,  chapter  21,of  part  1  of  the  Revised  Statutes  of  1843,  p.  372. 

We  are  of  opinion  that  it  can  not  be  correctly  said  that  the 
provisions  of  section  4814,  above  quoted,  repeal  by  necessary 
implication  the  act  of  January  15th,  1844,  heretofore  set  out 
in  this  opinion.  It  will  be  observed  that  section  4814  does 
not  authorize  the  appropriation  of  the  sums  of  money  arising 
from  the  sale  of  estrays  and  of  property  taken  up  adrift  to  the 
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county  fund  or  to  any  of  the  purposes  of  the  county.  It 
simply  requires,  as  did  the  estray  law  of  1843,  that  the  county 
treasurer  shall  credit  the  county  in  a  separate  account,  under 
the  head  of  estray  fund,  with  all  sums  received  by  such  treas- 
urer from  the  sales  of  estrays  and  of  property  taken  up  adrift. 
But  the  estray  statute  of  June  16th,  1852,  does  not  provide, 
nor  does  any  act  since  passed  provide  in  express  terms,  what 
shall  be  done  by  the  county  or  by  any  county  officer  with 
such  "estray  fund,"  after  it  had  "vested  absolutely''  in  the 
proper  county.  There  is  no  necessary  conflict  between  the 
provisions  of  the  act  of  January  15th,  1844,  authorizing  and 
directing  the  transfer  of  the  "estray  fund''  to  the  common 
school  fund,  and  any  subsequent  legislation  on  the  subject  of 
the  estray  fund,  and,  therefore,  there  has  been  no  repeal  by 
implication  of  the  above  entitled  act  of  January  15th,  1844« 
This  latter  act  is  a  continuing  authority  and  direction  for  the 
transfer  of  the  estray  fund,  "so  soon  as  the  same  shall  have 
vested  absolutely  in  any  county,"  to  the  common  school  fiind 
of  the  county ;  and  this  latter  fund  is  made  a  component  part 
of  the  common  school  fund  of  the  State,  as  we  have  seen,  in 
every  act  passed  since  the  adoption  of  the  Constitution  of 
1851  providing  for  our  system  of  common  schools. 

We  conclude,  therefore,  that  the  estray  fund  in  controversy, 
in  the  case  at  bar,  belongs  to  the  common  school  fiind  of  the 
State,  and  not  to  Tippecanoe  county. 

From  this  conclusion  it  follows  necessarily  that,  under  the 
jwovisions  of  section  5668,  R.  S.  1881,  the  Attorney  General 
is  the  proper  relator  to  wage  this  suit  on  behalf  of  the  State. 
StaUy  ex  rel.y  v.  Denny,  67  Ind.  148. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed  with  costs. 
Filed  Dec.  19, 1883. 


hiss  881 


NOVEMBER  TERM,  1883.  369 

Rinard  tioLv,  West 
No.  10,614. 

Rinard  et  al.  v.  West.  Ji?  f*^ 

Decedents'  Estates. — Liability  of  Heirs  to  Creditor. — Statute  Construed, — 
ComplainL — ^The  suit  against  heirs,  etc.,  authorized  by  section  2442,  R.  S. 
1881,  only  lies  where  there  has  been  administration  of  the  intestate  debtor's 
estate,  and  the  defendants  have  received  assets  therefrom,  and  the  plain- 
tifiTs  claim  remains  unpaid;  and  a  complaint  which  does  not  aver  these 
facts,  and,  also,  does  not  contain  such  averments  as  would  make  a  good 
cause  of  action  against  the  deceased  debtor,  is  bad  on  demurrer. 

Same.—- The  word  "  representatives,"  used  in  section  2443,  R.  8. 1881,  means 
only  executors  and  administrators. 

Res  Abjudicata. — Where  on  appeal  a  case  is  reversed  on  account  of  the 
insufficiency  of  the  complaint,  its  subsequent  amendment  as  to  the  defects 
pointed  out  by  the  Supreme  Court  does  not  make  it  good  with  respect  to 
others  not  considered. 

Froin  the  Henry  Circuit  Court. 

J,  JT.  Mdlett  and  /.  Broton,  for  appellants. 
W.  Grose,  R.  Gregory  and  E.  H.  Bundy,  for  appellee. 

Hammond,  J. — ^This  case  was  in  this  court  before,  and  is 
reported  in  48  Ind.  159.  The  complaint  was  then  in  three 
paragraphs,  each  of  which  was  held  insufficient,  and  upon 
that  account  the  judgment  was  reversed.  On  being  remanded 
to  the  circuit  court  of  Delaware  county  the  venue  was  changed 
to  the  court  below.  The  appellee  then  filed  an  amended  com- 
plaint in  two  paragraphs,  to  each  of  which  the  appellants  un- 
successfully demurred  for  want  of  facts.  Issues  were  made ; 
trial  by  jury;  verdict  for  appellee;  and  judgment  on  the 
verdict  over  the  appellants^  motion  for  a  new  trial. 

It  is  claimed  in  this  court  that  the  court  below  erred  in 
overruling  the  appellants'  demurrer  to  the  complaint,  and 
also  in  overruling  their  motion  for  a  new  trial. 

We  set  out  the  first  paragraph  of  the  complaint  in  full, 
which  is  sufficient  for  our  purpose,  as  the  appellee^s  counsel 
say  in  their  brief,  ^^  The  second  paragraph  of  the  complaint 
is  substantially  the  same  as  the  first.'* 

The  first  paragraph  of  the  complaint  is  as  follows : 

'^  William  West  complains  of  Adam  Rinard  and  Emma 
Jane  Binard^  and  says  that  plaintiff  was^  on  the  19th  day  of 
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Jannarj,  1855,  a  resident  of  said  county  of  Delaware  and 
the  owner  of  a  &rm  in  said  county,  of  which  some  forty -five 
acres  were  cleared,  fifteen  of  which  were  in  wheat ;  and  be- 
sides owned  personal  property,  which  was  on  said  &rm,  of 
the  value  of  $500 ;  that  Jesse  Mundenhall  was  his  brother-in- 
law,  being  the  husband  of  Rachel,  sister  of  plaintiff.  Jesse 
was  by  arrangement  living  on  said  farm  and  in  the  posses- 
sion of  all  the  aforesaid  property,  consisting  of  horses  and 
wagons,  harness  and  implements  generally.  The  wheat  m 
the  groand  belonged  to  the  plaintiff,  the  which  said  Jesse 
Mundenhall  was  to  harvest  and  market  and  account  to  plain- 
tiff for  it  after  deducting  expenses.  Plaintiff  avers  that  said 
wheat  was  of  the  value  of  $300.  The  plaintiff  on  the  day 
and  year  aforesaid,  to  wit,  January  19th,  1855,  was  then  a 
bachelor,  and,  being  desirous  of  seeing  California,  left  all  his 
substance  in  the  hands  of  said  Jesse,  who  was  to  account  to 
plaintiff  on  his  return.  He  avers  that  the  annual  rental  of 
the  &rm,  on  which  was  a  comfortable  dwelling  and  all  the 
necessary  improvements,  was  $1 50.  He  further  avers  and 
charges  that  soon  aft;er  his  arrival  in  California;  to  wit,  on  or 
about  January  1st,  1856,  he  forwarded  to  said  Jesse  $140  io 
gold,  the  which  was  duly  received  by  said  Jesse.  Jesse  con- 
tinued to  occupy  plaintiff's  land  and  used  his  property  and 
the  gold,  acquiring  large  profits  therefrom,  and  out  of  the 
proceeds  of  plaintiff's  property  and  money  in  his  hands,  on 
the  18th  of  August,  1860,  bought  and  acquired  title  to  the 
following  land  in  said  county,  to  wit :  The  southeast  quar- 
ter of  the  southwest  quarter  (forty  acres),  and  the  south  half 
of  the  northeast  quarter  of  the  southwest  quarter  (twenty 
acres),  in  section  13,  of  township  19  north,  of  range  10  east, 
estimated  to  contain  sixty  acres,  and  of  the  value  of  $3,000» 
Said  Jesse  Mundenhall  died  intestate  at  said  county  on  the 
19thof  December,  1860,  leaving  as  his  heirs  at  law  his  widow 
Rachel  and  three  children,  William,  Amelia  and  John  Mun- 
denhall. The  estate  of  said  Jesse  Mundendall  was  adminis- 
tered by  Thomas  Tamer  in  said  county  of  Delaware,  and  waa 
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finally  settled  in  the  common  pleas  court  of  said  county,  and 
said  administrator  discharged  on  the  20th  day  of  June,  1863^ 
as  by  the  record  of  said  court  and  by  the  clerk  of  said  court 
under  the  seal  of  said  court  more  fully  and  at  large  appears. 
William  died  soon  after  Jesse.  On  the  9th  of  November^ 
1862,  Bachel  Mundenhall  intermarried  with  Adam  S.  Rinard* 
Of  this  marriage  Emma  Jane  Binard  was  born,  who  still 
survives.  Subsequently  to  her  birth,  Willie  and  John  Mun- 
denhall, the  other  two  children  of  Rachel  Mundenhall,  or 
rather  Rinard,  died,  in  the  order  named,  leaving  Emma 
Rinard  surviving.  David  Ogle  became  administrator  of 
RachePs  estate,  which  said  estate  was  by  him  fully  settled  in 
the  common  pleas  court  of  said  county  on  the  6th  day  of  Feb- 
ruary, 1866,  and  said  administrator  discharged,  as  by  the  cer- 
tificate of  the  clerk  of  said  court  under  the  seal  thereof  and 
the  record  of  said  court  more  fully  and  at  large  appears* 
Plaintiff  avers  that  said  Adam  S.  Rinard  was  duly  appointed 
guanlian  of  the  person  and  estate  of  the  said  Emma  Jane 

Rinard  on  the  —  day  of ,  186-,  by  the  proper  court 

of  said  county.  On  the  settlement  of  the  personal  estate  of 
said  Rachel,  said  Adam  S.  Rinard  received  as  his  distributive 
share  of  said  personal  estate  the  sum  of  (321.72,  and  as  the 
guardian  of  said  Emma  J.  Rinard  the  further  sum  of  (320.96^ 
as  by  the  record  of  said  court  more  fully  and  at  length  ap- 
pears. And  the  said  Adam  S.  Rinard  has  now  in  his  posses- 
sion for  himself  and  the  said  Emma  J.  Rinard  the  land  here- 
tofore succinctly  described  as  having  been  bought  by  said 
Jesse  Mundenhall,  which  (was?)  and  is  of  the  value  of 
$3,000,  and  which  has  not  been  alienated  in  good  &ith  before 
the  commencement  of  this  action,  and  receiving  the  rents 
and  profits  of  the  same  for  all  the  years  since  the  death  of 
said  Rachel.  Plaintiff  alleges,  for  more  than  six  months  im- 
mediately prior  to  each  of  the  said  final  settlements  of  the 
personal  estate  of  said  Rachel  and  said  Jesse,  he  was  out  of 
the  State  of  Indiana,  and  alleges  and  charges  that  he  re- 
tamed  to  the  State  of  Indiana  for  the  first  time  since  his  de- 
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parture  in  1855  on  the  6th  day  of  June,  1869^  and  brought 
this  action  in  the  common  pleas  court  of  Henry  county^  In- 
diana^ on  the  25th  day  of  May,  1870.  He  also  avers  and 
charges  that  the  defendants  hold  the  money  and  property  as 
above  described  as  the  heirs  and  distributees,  mediately^  of 
Jesse  Mundenhall,  deceased,  and  as  such  are  liable  for  the 
claim  of  plaintiff.  Plaintiff  claims  judgment  on  this  para- 
graph for  $2,500.'' 

The  law  in  force  when  the  transactions  mentioned  in  the 
complaint  occurred,  and  upon  which  the  appellee  bases  his 
right  to  recover,  was  section  178  of  the  decedents'  act  of 
June  17th,  1852.  2  R.  S.  1876,  p.  554.  That  section  reads 
as  follows: 

^^  The  heirs,  devisees  and  distributees  of  a  decedent,  shall  be 
liable  to  the  extent  of  the  property  received  by  them  from 
such  decedent's  estate,  to  any  creditor  whose  claim  remains 
unpaid,  who,  six  months  prior  to  such  final  settlement,  was 
insane,  an  infant,  or  out  of  the  State ;  but  such  suit  must  be 
brought  within  one  year  after  the  disability  is  removed." 
(For  the  present  law  upon  this  subject,  see  section  2442,  R. 
S.  1881.) 

A  complaint  against  heirs,  devisees  or  distributees,  under 
the  above  statute,  to  be  sufficient,  must,  in  the  first  place, 
allege  facts  showing  that  the  plaintiff  had  a  valid  demand 
against  the  decedent  at  the  time  of  his  death.  The  appellee's 
complaint  wholly  fiiils  to  show  that  he  ever  had  any  cause  of 
action  against  Jesse  Mundcnhall.  It  avers  that  the  appellee, 
in  1855,  went  to  California,  leaving  his  land  in  the  occu- 
pancy of  said  Mundenhall ;  that  the  annnal  rental  value  of 
the  farm  was  $150,  and  that  Mundenhall  occupied  it  up  to 
the  time  of  his  death..  But  there  is  no  averment  that  there 
was  any  contract,  express  or  implied,  whereby  Mundenhall 
was  to  pay  rent.  Under  the  facts  stated  in  the  complaint, 
the  relationship  of  the  parties,  the  failure  to  make  any  con- 
tract for  the  payment  of  rent,  and  the  long  absence  of  the 
appellee  without  making  any  claim  for  rent  until  long  after 
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MundenhalPs  death^  and  the  settlement  of  his  estate  show, 
prima  fade,  that  the  occupancy  of  the  land  was  to  be  free  of 
charge.  In  Wills  v.  Wills,  34  Ind.  106,  the  complaint,  which 
this  court  with  reluctance  held  sufficient,  alleged  that  the  de- 
fendant had  occupied  the  plaintiff's  real  estate  by  permission 
of  the  plaintiff  as  his  tenant  for  a  specified  time ;  that  the  use 
of  the  premises  for  the  period  named  was  reasonably  worth 
•$1,412.50;  that  no  part  of  the  same  had  been  paid,  and  that 
the  same  was  due  and  owing.  In  the  present  case,  there  is 
no  averment  that  Mundenhall  occupied  the  land  as  appellee's 
tenant,  nor  that  the  rental  value  of  the  land  is  due  and  owing. 

The  complaint  also  states  that  when  the  appellee  left  in 
January,  1855,  there  were  fifteen  acres  of  wheat  in  the  ground 
on  said  &rm  of  the  value  of  $300;  that  Mundenhall  was  to 
harvest  and  market  it  and  account  to  the  appellee  for  the 
proceeds,  less  expenses.  But  whether  Mundenhall  did  or  did 
Tiot  harvest  and  market  the  wheat  is  not  stated.  In  fact,  it 
does  not  even  appear  from  the  complaint  that  there  was  any 
wheat  to  harvest. 

The  appellee  further  charges  in  his  complaint  that  when 
be  started  to  California  in  1856,  he  had  upon  the  farm  per- 
sonal property  of  the  value  of  $500,  consisting  of  horses, 
wagons,  harness  and  farm  implements  generally,  which  he 
left  with  Mundenhall,  who  was  to  account  for  the  same  on 
his  return.  The  contract,  if  any,  under  which  the  property 
was  left  with  Mundenhall  is  not  stated.  It  is  not  averred 
what  became  of  the  property,  nor  what  use  or  disposition,  if 
any,  Mundenhall  made  of  it,  to  the  appellee's  prejudice. 

Soon  after  arriving  in  California,  the  appellee  alleges,  in  his 
complaint,  he  sent  Mundenhall  $140  in  gold.  It  is  not  averred 
that  he  sent  this  money  at  MundenhalPs  instance  or  request ; 
nor  is  any  conversion  or  misappropriation  of  the  money 
charged. 

There  is  a  general  allegation  in  the  complaint  that  Munden- 
hall, with  the  proceeds  of  the  appellee's  property  and  with 
the  appellee's  money,  bought  real  estate  of  the  value  of  $3^- 
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000.  But  this  action  is  not  brought  to  recover  the  land  on 
the  theory  of  a  resulting  trust  in  favor  of  the  appellee ;  the 
&cts  stated  are  not  sufficient  for  that  purpose ;  nor  do  they 
authorize  a  recovery  for  the  money  used  in  the  purchase  of 
the  land,  for,  while  the  value  of  the  land  is  given,  the  amount 
of  the  appellee's  money  that  was  paid  for  it  is  not  named. 

The  complaint  is  also  fatally  defective  in  not  averring  that 
the  appellee's  alleged  claim  is  unpaid.  It  is  charged  that  the 
appellee  was  out  of  the  State  for  six  months  prior  to  each  of 
the  final  settlements  of  the  estates  of  Mundenhall  and  Sachel, 
\\\xt  it  is  not  charged  that  the  appellee's  claim  remained  un- 
paid after  such  final  settlements,  or  at  the  time  of  the  com- 
mencement of  this  action.  Without  the  averment  that  the 
plaintiff's  claim  is  unpaid,  the  complaint  is  bad  under  section 
178,  supra,  and  also  under  the  general  rules  of  pleading  in 
money  demands  on  contract.     1  Works  Pr.,  section  363. 

By  section  178,  supra,  heirs,  devisees  and  distributees  of  a 
decedent  are  liable  U^  the  extent  of  property  received  by  them 
from  such  decedent's  estate  to  any  creditor  whose  claim  re- 
mains unpaid,  who,  six  months  prior  to  the  final  settlement 
of  the  estate,  was  insane,  an  infant,  or  out  of  the  State.  The 
&cts  stated  in  the  complaint  do  not  show  that  the  appellants 
were  heirs,  devisees  or  distributees  of  the  estate  of  Jesse  Mun- 
denhall, for  whose  debt  the  appellee  attempts  to  hold  them 
responsible.  It  is  true  the  complaint  shows  that  they  have 
property  which  indirectly  came  to  them  from  Mundenhall  by 
<lescent.  Some  reliance  seems  to  have  been  placed  upon  sec- 
tion 179,  2  B.  S.  1876,  p.  555,  which  authorizses  a  suit  like  the 
present  to  be  instituted  against  all  who  are  liable,  or  their 
representatives.  But  the  representative  of  a  deceased  person 
is  his  executor  or  administrator.  Bouv.  Diet.,  Title,  Repre- 
sentative. 

An  examination  of  the  several  sections  of  the  statute  re- 
lating to  the  liability  of  heirs,  devisees  and  distributees, 
shows  very  clearly  that  the  claim  of  the  creditor  who  may 
proceed  against  them  is  in  no  respect  a  lien  upon  the  prop- 
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erty  received  by  them.  Their  liability  is  personal^  limited  by 
the  amoant  of  property  received  by  them  from  the  decedent. 

Where  an  heir  dies  against  whom  such  a  claim  exists,  it 
stands  on  a  footing  with  other  general  claims  against  his  es- 
tate. It  must  be  fil^d  against  his  estate.  His  heirs  can  be 
proceeded  against  only  in  the  manner  provided  in  section  178, 
supra^  by  showing  that  his  estate  has  been  administered  and 
settled,  and  that  the  claimant  was  insane,  an  in&nt,  or  out  of 
the  State  for  six  months  prior  to  its  settlement. 

It  is  not  shown  that  MundenhalPs  widow  received  anything 
from  his  estate  that  would  make  her  liable  for  his  debts.  The 
one-third  of  the  real  estate  to  which  she  was  entitled  as  the 
decedent's  widow  went  to  her  free  from  the  demands  of  cred- 
itors. It  is  averred  that  the  appellants  received  personal 
property  from  her  estate,  but  there  is  no  charge  that  she  re- 
ceived any  such  property  from  Mundenhall's  estate.  The 
property  liable  for  his  debts,  as  appears  from  the  complaint, 
went  by  descent  to  his  three  children.  fThe  appellee's  claim 
against  Mundenhall,  if  valid,  became,  under  the  facts  stated 
in  the  complaint,  a  claim  against  the  children,  whom,  while 
living,  he  might  have  sued,  notwithstanding  their  infancy. 
Section  186, 2  R.  S.  1876,  p.  556.  After  their  death  his  remedy 
was  against  their  estates ;  and  after  the  final  settlement  of  their 
estates  he  could,  under  section  178,  supra^  have  brought  an 
action  against  their  heirs,  devisees,  or  distributees.  In  this 
way,  by  the  proper  averment  in  the  complaint,  the  appellants 
might  be  liable ;  but  they  can  not  be  held  responsible  to  the 
appellee  without  allegations  in  the  complaint  showing  that 
the  estates  of  the  children,  as  well  as  those  of  Mundenhall 
and  Rachel,  have  been  administered  and  settled,  and  that  the 
appellee,  during  the  six  months  preceding  such  settlements, 
was  out  of  the  State.  The  law  is  well  settled  in  this  State 
that  a  creditor  of  a  decedent's  estate  must  proceed  to  enforce 
his  claim  against  the  estate  through  an  executor  or  adminis-; 
trator,  and  can  not  sue  heirs,  devises  and  legatees  where  there 
has  been  no  executor  or  administrator;  nor  can  he  maintain 
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a  Buit  against  them  where  there  has  been  an  executor  or  ad- 
ministrator^ without  showing  a  valid  excuse  for  not  proceed- 
ing  against  the  decedent's  estate  before  its  final  settlements 
Wilson  V.  DamSf  37  Ind.  141 ;  Gindnnaii^  etc.,  R.  R.  Ch.  v. 
Heaston,  43  Ind.  172 ;  Leonard  v.  Blair,  59  Ind.  510;  Baugk 
V.  Boles,  66  Ind.  376 ;  Garr  v.  Hudie,  73  Ind.  378 ;  McCoy 
V.  Payne,  68  Ind.  327;  Chandler  v.  Chandler,  78  Ind.  417. 
The  appellee's  claim^  if  valid^  exists  against  the  estates  of  the- 
three  children.  Their  heirs,  devisees  and  distributees  can 
not  be  sued  until,  with  respect  to  such  children's  estates,  the 
appellee  brings  himself  within  the  provisions  of  section  178. 

We  do  not  deem  it  necessary  to  controvert  the  law  as  an- 
nounced by  this  court  when  the  case  was  here  the  former  time,, 
that  the  appellants,  to  whom  Mundenhall's  property  descended 
mediately,  may,  under  proper  averments  and  proof,  be  made- 
liable  for  his  debts. 

The  appellee's  complaint  on  the  former  appeal  was  held  in- 
sufficient, and,  whil^  pointing  out  some  of  its  defects,  we  do 
not  understand  that  the  decision  precludes  us  from  consider- 
ing others  not  then  referred  to. 

If,  upon  appeal  to  this  court,  a  complaint  is  held  good  upon 
demurrer,  the  decision  is  incontrovertibly  the  law  of  the  case 
in  all  of  its  subsequent  stages,  either  in  the  court  below  or 
upon  other  appeals  to  this  court.  But  where  a  complaint  is- 
held  insufficient,  a  reference  to  or  a  discussion  of  some  of  its 
defects,  does  not  make  the  complaint  good  with  regard  to  others- 
not  considered. 

As  the  judgment  will  have  to  be  reversed,  it  is  not  neces- 
sary to  consider  the  alleged  error  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

Reversed,  at  appellee's  costs,  with  instructions  to  the  court 
below  to  sustain  the  appellants'  demurrer  to  each  paragraph 
of  the  amended  complaint,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Filed  Jan.  2, 1884. 
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No.  10,341. 

Johnson  v.  Briscoe  bt  al.  ,  _    ^ 

1 187    9Wl 
Pkactice. — Issue, — TriaL — ^The  submission  of  a  cause  to  trial  without  an-  .'S'Tm 

swer  waives  an  issue  and  requires  the  cause  to  proceed  as  if  the  aver-  |W  586 

ments  of  the  complaint  were  denied.  ^  ^ 

Same. — Pleading  Puis  Darrein  Continuance, — A  defence  arising  after  suit  be- 
gun can  only  be  pleaded  on  leave  and  specially,  even  in  ejectment,  by 
virtue  of  section  399,  R.  S.  1881. 

Sheriff's  Sale. — Rents  and  Pro/Us, — Redemption, — A  purchaser  at  sheriff  V 
sale  of  the  rents  and  profits  of  lands  has  no  right  to  possession  until  thet 
year  for  redemption  has  expired. 

Real  Estate,  Action  to  Recover. — Evidence. — Tax  Deed, — In  ejectment 
it  is  not  error  to  exclude  a  tax  deed  as  evidence,  unless  further  proof 
showing  its  validity  is  offered. 

From  the  Spencer  Circuit  Court. 

C.  L.  Wedding  and  E,  M.  Swan,  for  appellant, 
(r.  L.  Reinhard  and  W.  H,  Thomas,  for  appellees. 

BiCKNELL,  C.  C. — This  was  an  action  to  recover  possession 
of  land  and  damages  for  detaining  it. 

The  parties  submitted  the  cause  to  the  court  for  trial  upon 
an  amended  complaint.  Such  a  submission  waives  an  issue^ 
and  the  pleading  not  answered  is  regarded  as  denied.  Cogs- 
toell  V.  State,  ex  rel.,  65  Ind.  1 ;  Kirkpatrick  v.  Alexander,  60 
Ind.  95. 

The  court  found  for  the  plaintiffs,  with  $20  damages.  The 
defendant's  motion  for  a  new  trial  was  overruled,  judgment 
was  rendered  on  the  finding,  and  the  defendant  appealed.  He 
assigns  as  error  the  overruling  of  the  motion  for  a  new  trial. 

The  reasons  for  a  new  trial  are : 

1.  Excessive  damages. 

2.  The  finding  was  not  sustained  by  the  evidence. 

3.  The  finding  was  contrary  to  law. 

4.  Error  of  law  occurring  at  the  trial,  in  several  particu- 
lars, none  of  which  are  discussed  in  the  appellant's  brief  ex-^ 
cept  the  following,  to  wit: 

A,  Refusing  to  allow  the  defendant  to  introduce  in  evi-^ 


368  SUPREME  COURT  OF  INDIANA, 

Johnson  v.  Briscoe  el  ai. 

dence  the  judgment  of  George  Deege  «,,  William  Briscoe,  the 
execution  thereon  and  the  certificate  of  sale  thereunder. 

B.  Refusing  to  allow  the  defendant  to  introduce  in  evi- 
dence the  judgment  of  Elbert  L.  Johnson  v.  William  Briscoe 
et  al.,  the  decree  issued  thereon  and  the  certificate  of  sale. 

(7.  Refusing  to  allow  the  defendant  to  introduce  in  evi- 
dence the  tax  deed  to  Charles  L.  Wedding. 

The  bill  of  exceptions  contains  the  following  statement : 

^'  Be  it  remembered  that  upon  the  trial  of  this  cause  it  was 
conceded  and  admitted  by  the  defendant  that  the  plaintiffs, 
William  Briscoe,  Nancy  M.  Vanada,  Mary  J.  Bennett,  Wil- 
liam S.  Briscoe,  Laura  T.  Briscoe,  Elizabeth  H^rger  and 
Sarah  T.  Bates,  were,  at  the  commencement  of  suit,  the  owners 
of  all  the  land  described  in  plaintiffs'  complaint  by  deeds  of 
conveyance  or  by  inheritance,  except  and  subject  to  the  de- 
fences to  be  given  in  evidence  herein  by  said  defendant,  and 
further  that  said  plaintiffs  are  the  only  surviving  heirs  ofJle- 
becca  Briscoe,  deceased,  and  of  such  of  her  heirs  as  were 
dead  at  the  commencement  of  this  suit ;  and  it  was  conceded 
and  admitted  by  said  plaintiffs  that  said  defendant  Elbert  L. 
Johnson  held  a  deed  from  said  plaintiff  Elizabeth  Harger 
and  her  husband,  conveying  her  entire  interest  in  said  real 
estate  to  said  defendant,  but  that  said  deed  was  made  and  ex- 
ecuted since  the  commencement  of  this  suit." 

The  record  further  states  that  the  parties  in  open  court 
admitted  that  '^  all  questions  of  damages  and  rents  and  profits 
of  said  real  estate  to  January  11th,  1882,  were  adjusted  in 
another  action  between  said  parties." 

The  only  testimony  introduced  by  either  party  as  to  dam- 
ages was  confined  to  the  period  between  said  January  lltb, 
1882,  and  the  day  of  trial,  which  was  April  10th,  1882. 

In  such  an  action  damages  may  be  recovered  up  to  the  ren- 
dition of  the  judgment.  Dobbins  v.  Baker,  80  Ind.  52.  The 
witnesses  put  the  rental  value  of  the  premises  for  the  time 
above  stated  at  various  suras  between  $50  and  $150 ;  the  dam- 
ages allowed,  $20,  were  clearly  not  excessive. 
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As  to  the  second  and  third  reasons  for  a  new  trial,  the  ap- 
pellant in  his  brief  claims  that  those  reasons  are  valid,  because 
of  the  admission  hj  the  appellees  that  Mrs.  Harger  and  her 
husband  had  conveyed  to  the  appellant  two  twenty-first  parts 
of  160  acres  of  the  land  in  controversy,  but  this  conveyance 
having  been  made  on  the  9th  of  March,  1882,  long  after  the 
commencement  of  the  suit^  it  had  no  effect  on  the  suit.  Mu8~ 
^man  v.  Mafdy,  42  Ind.  462 ;  Garr  v.  Ellis,  37  Ind.  466. 

The  finding  was  sustained  by  the  evidence,  and  was  not 
contrary  to  law.  Admissions  made  in  open  court  are  con- 
clusive for  the  purposes  of  the  trial.  Thompson  v.  Thomp- 
son,  9  Ind.  323 ;  1  Greenl.  Ev.,  section  27. 

There  was  no  error  in  refusing  to  allow  the  defendant  to 
read  in  evidence  the  judgment  of  George  Deege  r.  William 
Briscoe^  and  the  execution  and  certificate  of  sale  thereupon. 
They  did  not  show  a  sale  of  the  land  in  Controversy ;  they 
showed  that  on  the  17th  of  December,  1881,  the  sheriff  had 
sold  to  Elbert  L.  Johnson  the  rents  and  profits  of  the  land,  and 
that  if  there  were  no  redemption  within  a  year  from  the  day 
of  sale,  he  would  then  be  entitled  to  the  rents  and  profits  for 
seven  years.  The  trial  was  had  before  the  expiration  of  the  year 
of  redemption. 

The  papers  offered  in  evidence  in  reference  to  the  judg- 
ment of  Elbert  L.  Johnson  v.  William  Briscoe  et  cU.,  were  a 
transcript  of  the  judgment  of  a  justice  of  the  peace,  the  cer- 
tificate of  the  justice  that  execution  had  been  issued  thereon 
and  returned  nulla  bona,  an  affidavit  of  the  plaintiff  showing 
the  amount  due  on  the  judgment,  and  an  execution  issued  on 
the  judgment  by  the  clerk  of  the  circuit  court  after  the 
transcript  had  been  filed  in  his  office.  They  did  not  show 
any  sale  of  the  land  in  controversy  to  Johnson.  There  was 
no  error  in  excluding  them.  And  there  was  no  error  in  ex- 
cluding the  tax  deed  to  Charles  L.  Wedding.  It  amounted 
to  nothing  without  further  proof,  and  no  further  proof  was 
offered. 

Vol.  92.-24 
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There  is  no  error  in  the  record.  The  judgment  ought  to* 
be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same- 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant.. 

FUed  Oct  11, 1883. 

On  Petitiok  for  a  Behearino. 

BiCKNELL,  C.  C. — ^The  only  question  presented  by  the  pe- 
tition is  this :  In  an  action  of  ejectment,  can  the  defendant,, 
under  the  general  denial,  avail  himself  of  a  defence  not  exist- 
ing at  the  commencement  of  the  suit  ? 

It  was  always  a  rule  that  under  the  original  pleadings  suita 
are  determined  upon  the  &cts  existing  at  their  commencement. 

Therefore,  in  an  action  of  ejectment  at  common  law,  it 
was  held  in  Jackson  v.  Rice,  7  Johns.  194,  that  matter  of  de- 
fence occurring  after  suit  brought  was  not  available. 

The  code  has  not  changed  the  law  in  this  respect.  In  IfiM- 
selman  v.  Marilyn  42  Ind.  462,  this  court  said :  '^  Nor  can  a 
defendant  set  up  a  defence  that  did  not  exist  at  the  com- 
mencement of  the  action.^'  See,  also,  Maxwell  v.  Boyne,  36  Ind. 
120;  Cbn- V.  jBflw,  37  Ind.  465 ;  JHfoore  v.  TTorfey,  24  Ind.  81. 

The  code  declares  that  a  defendant,  in  an  action  to  re- 
cover real  estate,  may  give  in  evidence  every  defence  that  he 
may  have  either  legal  or  equitable.  B.  S.  1881,  section  1055. 
But  this  does  not  change  the  rule  under  consideration,  the 
defence  to  be  thus  given  in  evidence  under  the  general  denial 
must  still  be  a  defence  existing  at  the  commencement  of  the 
action.  Matter  of  defence  arising  aft;er  suit  brought  is  avail- 
able only  under  section  399,  B.  S.  1881,  which  provides  that 
the  courts  on  motion,  "  may  *  allow  supplemental  pleadings, 
showing  fects  which  occurred  after  the  former  pleadings  were 
filed."  This  is  a  general  provision  governing  all  suits.  If 
the  defendant  had  a  defence  which  arose  after  suit  brought, 
he  should  have  applied  to  the  court  for  leave  to  file  such  a 
supplemental  pleading,  analogous  to  the  old  -phs.  of  puis  darrein. 
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continuanee,  and  under  section  399,  supra,  that  pleading  could 
not  have  been  a  general  denial,  but  must  have  been  a  special 
plea  '^ showing  &ots  which  occurred  after  the  former  pleadings 
were  filed/^ 

I  Under  the  original  pleadings  a  cause  of  action  arising  after 

suit  brought  is  no  cause  of  action  in  that  suit,  and  a  defence 
arising  aftier  suit  brought  is  no  defence  in  that  suit. 
The  petition  should  be  overruled. 

[  Feb  Cubiam. — ^The  petition  for  a  rehearing  is  overruled. 

FUed  Jan.  3, 1884. 


No.  10,939.  tjt  m 
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Bailboads. — DfiHes  to  Ihsaengers. — Negligence. — IngtnuAxoM, — Kailroads  are 
required  to  proyidesafe  places  and  seats  for  their  passengers,  and  a  state- 
ment of  this  or  any  general  principle  to  the  jury,  in  a  suit  by  a  passen-  ^ 
ger  for  an  injury,  if  not  strictly  necessary  under,  the  evidence,  is  not 
improper,  and  is  certainly  harmless. 

Same. — lAabUiiy  to  Boaaenger  for  AcU  of  Servant, — In  a  suit  by  a  railroad 
passenger  for  injury  caused  by  a  careless  or  wilful  act  of  a  brakeman^ 
an  instruction  that  it  was  the  duty  of  the  defendant  to  carry  its  pas- 
sengers safely  and  properly,  that  it  was  responsible  for  the  manner  in 
which  its  servants  executed  that  duty,  and  bound  to  protect  its  passen- 
gers from  their  violence  and  from  violence  from  any  other  source,  is  cor- 
rect as  far  as  it  goes,  and  could  not  mislead  the  jury. 

Samb. — It  is  the  duty  of  a  passenger  to  obey  reasonable  directions  of  the 
conductor  of  the  train  as  to  passing  from  one  car  to  another  to  find  a  seat 
while  the  train  is  in  motion  unless  he  knows  that  to  do  so  would  be  dan- 
gerous ;  and  the  passenger  may  assume  that  the  conductor  has  reasonable 
knowledge  that  obedience  in  that  respect  will  not  be  dangerous. 

Same. — A  carrier  is  responsible  for  acts  of  agents  performed  in  the  line  of 

their  duty,  whether  the  particular  act  is  authorized  or  not. 
iNSTRtTcnoNS. — J^uctioe, — If  instructions,  taken  all  together,  express  the 
law  of  the  case  correctly,  there  can  be  no  available  error  in  the  fact  that» 
taken  singly,  some  one  of  them  is  found  to  be  imperfect 

From  the  Vanderburgh  Circuit  Court. 

8.  B.  Vance,  for  appellant. 

C.  L.  Wedding  and  D.  B.  Miller,  for  appellee. 
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Elliott,  J.— On  the  night  of  the  4th  of  July,  1882,  the 
sppellee  was  a  passenger  on  an  excursion  train  of  the  appel- 
lants ;  he  entered  a  car  before  the  train  moved,  found  it  so 
•crowded  that  he  could  not  obtain  a  seat ;  remained  standing 
until  near  midnight,  when  the  conductor  directed  him  to  go 
forward  to  the  front  car  and  there  take  a  seat ;  he  undertook 
to  obey  this  order,  and  in  attempting  to  cross  from  one  car  to 
the  other  was,  as  the  evidence  adduced  in  his  behalf  tends  to 
prove,  either  carelessly  or  purposely  jostled  by  one  of  appel- 
lant's brakemen  and  thrown  from  the  train. 

Railway  companies  are  bound  to  provide  safe  places  for 
those  whom  they  accept  as  passengers,  and  to  make  reasona- 
ble provision  for  seating  those  whom  they  undertake  to  carry 
Thomp.  Car.  224 ;  Hutch.  Car.,  section  225. 

The  fourth  instruction  given  in  this  case  declares  this  rule 
of  law,  and  was  not  erroneous.  It  is  sometimes  proper  to 
give  a  general  statement  of  the  duty  of  carriers,  and  when  the 
statement  is  a  correct  one,  even  though  not  strictly  necessary 
under  the  evidence,  there  is  no  material  error.  Sawyer  v. 
Saner y  10  Kan.  470;  Thomp.  Charging  the  Jury,  section  475. 

The  fifth  instruction  reads  thus :    ^'  The  defendant's  obli- 
gation was  to  carry  the  plaintiff  safely  and  properly ;  and,  if 
the  defendant  entrusted  this  duty  to  servants,  the  law  holds 
the  defendant  responsible  for  the  manner  in  which  they  exe- 
cuted it.     The  carrier  is  obliged  to  protect  the  passenger  from 
violence  from  its  own  servants,  and  from  every  source  what- 
soever.''    It  is  established  law  that  carriers  are  responsible 
for  the  negligent  and  wilful  wrongs  of  their  servants  suffered 
or  done  in  the  line  of  their  employment.     It  is  also  true,  as 
a  general  rule,  that  carriers  are  under  a  duty  to  protect  their 
passengers  from  violence  from  all  sources.     In  Goddard  v. 
Grand  Think  Railway,  57  Maine,  202  (2  Am.  R.  39),  it  was 
said :  "  The  law  seems  now  to  be  well  settled  that  the  carrier 
is  obliged  to  protect  his  passengers  from  violence  and  insults 
from  whatsoever  source  arising,"  and  this  view  is  well  sus- 
tained.   BriUan  v.  Atlantic,  etc.,  R.  R.  Go.,  43  Am.  R.  749 ; 
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Hutch.  Car.,  section  696 ;  Thomp.  Car.  365*    There  rests  on 
carriers  this  obligation  to  protect  passengers  from  violence, 
and  an  instruction  which  asserts  in  general  terms  this  obliga- 
tion can  not,  in  such  a  case  as  the  present,  be  deemed  erro- 
neous. It  is  no  doubt  true  that  if  the  violence  could  not  have 
been  foreseen  or  prevented  by  the  highest  degree  of  care,  the 
carrier  would  be  absolved  from  liability.     Thomp.  Car.  364, 
365 ;    Hutch.  Car.,  section  552 ;    Orand  Bapids,  etc.,  R.  B. 
Oo.  V.  Boydy  65  Ind.  526.    This,  however,  does  not  prove 
that  the  statement  of  the  general  rule  is  incorrect,  for  the  duty 
of  protecting  passengers  from  violence  does  rest  on  all  car- 
riers, although  this  duty  is  not  an  absolute  ooe.    If  the  care 
which  the  law  requires  is  exercised  by  the  carrier,  then  the 
duty  is  discharged  and  there  is  no  liability. 

A  carrier  is  responsible  for  injuries  wilfully  or  carelessly 
inflicted  upon  passengers  by  servants  engaged  in  the  perform- 
ance of  duties  within  the  general  scope  of  their  employment, 
whether  the  particular  act  was  or  was  not  authorized  by 
the  master.  The  question  in  such  cases  is  whether  the  ser- 
vant was,  when  he  inflicted  the  injury,  acting  within  the  line 
of  his  duties,  and  not  whether  the  particular  act  was  author- 
ized. Terre  HatUe,  etc,j  R.  R.  Oo.  v.  Jooifcwm,  81  Ind.  il9; 
NoblewiUe,  etc.,  O.  R.  (h.  v.  Oause,  76  Ind.  142  (40  Am.  R. 
224) ;  J^erwfmOe  R.  R.  Oo.  v.  Rogers,  38  Ind.  116  (10  Am. 
R.  103) ;  SteioaH  v.  Brooklyn,  etc.,  R.  R.  Co.,  90  N.  Y.  588 ;  8. 
C,  43  A  m.  R.  1 85 ;  Lynch  v.  Metropolitan,  etc.,  R.  R.  Co.,  90  N. 
Y.  77 ;  8.  C,  43  Am.  R.  141. 

The  duty  of  a  carrier  is  to  safely  carry  passengers.  This  is 
a  duty,  but  not  an  absolute  one.  It  is  true  that  carriers  of 
passengers  are  not  insurers  of  the  safety  of  those  whom  they 
undertake  to  carry  against  all  the  risks  of  travel,  but  there 
nevertheless  rests  upon  them  this  general  duty  of  safely  car- 
rying. The  adjudged  cases,  and  the  authors  of  text-books, 
in  stating  the  duty  of  carriers,  state  in  general  terms  that  they 
are  under  obligation  to  carry  safely.  Terre  Haute,  etc.,  R.  R* 
Oo.  V.  Jaekeon,  eupra;  Giridie  v.  Griggs,  2  Campb.  79.     It 
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waa  said  in  Sherlock  v.  AUing,  44  Ind.  184^  in  speaking  of  the 
duty  of  a  carrier  to  bis  passengers :  ^'  His  contract  with  them 
is  to  provide  for  their  safe  conveyance,  as  &r  as  human  fore- 
sight  will  go/'  An  instruction  stating  in  general  terms  that 
the  carrier's  duty  is  to  carry  safely  could  not  have  misled  the 
jury  in  the  present  case,  if,  indeed,  it  could  be  said  that  such 
au  instruction  could  have  that  effect  in  any.  If  the  defend- 
ant had  desired  a  more  complete  instruction  upon  this  point, 
it  would  no  doubt  have  been  entitled  to  it,  but  as  the  instruc- 
tion given  purports  to  be  a  statement  of  a  general  rule,  and  is 
correct  as  fer  as  it  goes,  and  as  no  request  was  made  to  in- 
struct more  specifically  upon  this  point,  there  is  no  such  error 
as  will  warrant  a  reversal. 

The  ninth  instruction  reads  thus:  '^It  is  the  duty  of  a 
passenger  to  follow  the  reasonable  directions  given  by  the 
agent  in  charge  of  the  railway  train  in  respect  to  passing  from* 
one  car  to  another,  while  the  same  are  in  motion,  for  the  pur- 
pose of  finding  a  seat,  but  if  the  passenger  himself  knows  that 
the  movement  would  be  attended  with  danger  it  would  not 
in  such  case  be  his  duty  to  obey  the  conductor."  The  twelfth 
instruction,  after  stating  the  law  substantially  as  in  the  ninth, 
declares  that  passengers  may  assume  that  the  agents  and 
servants  are  &miliar  '^with  the  operation  of  the  cars,  and 
have  reasonable  knowledge  of  what  is  required  for  safety  and 
protection  while  giving  such  directions."  We  think  these 
instructions  stated  the  law  correctly.  It  is  the  duty  of  pas- 
sengers to  obey  the  reasonable  directions  of  the  agents  in 
charge  of  the  train,  where  there  is  no  knowledge  that  such 
obedience  would  lead  to  danger.  No  cases  asserting  an  op- 
posite rule  are  cited  by  the  able  counsel  for  appellant,  nor 
have  we,  aft;er  a  careful  search,  been  able  to  find  any.  We 
do  find  many  well  considered  cases  fully  sustaining  it.  In  a  late 
case,  that  of  Pool  v.  GhicagOy  etc.f  R.  W,  Ob.,  56  Wis.  227,  the 
court,  after  reviewing  cases  decided  by  the  New  York  Court 
of  Appeals,  said :  "  These  authorities  ftilly  justify  the  position 
taken  by  this  court  on  the  former  appeal,  and  the  remark  of 
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the  chief  justice,  in  speaking  upon  that  pointy  that  'he  [the 
plaintiff]  relied — and  we  think  he  had  a  right  to  rely — on  the 
Judgment  of  the  person  in  charge  of  the  car,  presuming  that 
bj  following  his  directions  in  the  matter  he  would  not  expose 
himself  to  any  unnecessary  or  unusual  peril.'"  In  FUer  v« 
New  Yorkf  etc.,  R,  iZ.  Co.j  59  N.  Y.  351,  the  court  conceded 
it  to  be  the  general  rule  that  it  is  negligence  for  a  passenger 
to  leave  a  car  while  it  is  in  motion,  but  remarked  that, ''  When 
the  conductor  or  a  brakeman  directs  a  passenger  to  get  off  the 
train,  although  in  motion,  such  passenger  will  naturally  as- 
sume that  he  knows  it  is  entirely  safe,  or  he  would  not  give 
the  direction/'  In  the  case  of  Filer  v.  N.  F.,  etc.,  R.  R.  Oo., 
49  N.  Y.  47,  the  court  said :  '^  The  defendant  can  not  com- 
plain that  the  plaintiff  did,  under  the  circumstances,  encounter 
some  degree  of  peril,  the  jury  having  found  that  it  was  not 
imprudent  for  her  so  to  do,  and  was  encountered,  at  the  in- 
stance of  the  brakeman  on  the  cars/' 

The  case  of  the  Fennstflvania  R.  R.  Co,  v.  MoCloskey,  23  Pa. 
St.  526,  carries  the  rule  much  further,  for  it  was  there  said : 
^'A  railroad  company  carrying  passengers,  can  not  allege  that  a 
passenger  is  in  fault  in  obeying  specific  directions  of  the  con- 
ductor, instead  of  the  general  directions  of  which  he  has  been 
informed."  Our  own  cases  hold  that  passengers  are  war- 
ranted in  obeying  the  directions  of  the  agents  and  servants 
of  the  carrier,  unless  such  obedience  leads  to  known  danger 
which  a  prudent  man  would  not  encounter.  Lake  Erie,  do,,^ 
R.  W.  Oo.  V.  Fix,  88  Ind."  381  (45  Am.  R.  464) ;  Nave  v. 
IJack,  90  Ind.  205 ;  Pennsylvania  Oo.  v.  Hoagland,  78  Ind.  203. 

Instructions  are  to  be  taken  as  a  whole,  and  if,  when  so 
taken,  they  express  the  law  correctly,  and  without  material 
oontradiction,  they  will  be  sustained  upon  appeal.  It  is  not 
to  be  expected  that  a  trial  court  will  embody  in  one  instruc- 
tion all  the  rules  applicable  to  the  various  phases  of  the 
case ;  especially  is  this  true  where  negligence  is  the  issue, 
for  it  can  not  be  expected  that  the  court  will  group  in  one 
instruction  the  law  of  contributory  negligence  with  rules  for 
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determining  the  defendant's  negligence.  Where^  as  here^  the 
court  in  full  and  explicit  terms  informs  the  jury  that  no  re- 
covery can  be  had  in  case  the  plaintiff's  negligence  contrib- 
uted to  the  injury^  it  is  not  necessary  to  qualify  all  the  other 
instructions  by  repeating  the  rule. 

We  can  not  disturb  the  verdict  upon  the  evidence. 

Judgment  affirmed. 

Filed  Oct  20, 1883.    Petition  for  a  rehearing  oTermled  Jan.  2, 1884. 


No.  11,312. 

Strabeb  V.  The  State. 

-I       Cbhonal  Law. — Jn/brautfioti. — Affidavit — In  a  prosecution  hj  informatioii^ 

f  169     2461  ^  ^^®  affidavit  be  not  as  certain  in  charging  the  offence  as  is  required  of 

~~  an  indictment,  the  information  based  on  it  should  be  quashed. 

Same. — Bape, — Where  the  affidavit  stated  that  the  defendant,  at,  etc,  ^  upon 
one  A.,  a  female  child,  *  *  did  then  and  there,  unlawfully,  feloniously 
and  forcibly  make  a  violent  assault  upon  her,  the  said  A.,  then  and  there, 
nnlawfullj  and  feloniously  did  ravish  and  carnally  know,"  the  infonna- 
tion  founded  thereon  should  be  quashed. 

From  the  Morgan  Circuit  Court. 

J.  F.  Mitchell  and  J.  J''.  OoXj  for  appellant. 
F.  T.  Hordy  Attorney  General,  F.  P.  A.  Phdp$,  Prosecat* 
ing  Attorney,  and  A.  W.  8coU,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  upon  affidavit  and 
information  against  Brantly  Strader,  the  appellant,  for  rape 
upon  a  female  child  under  the  age  of  twelve  years.  Trial  by 
jury.  Verdict  finding  the  appellant  guilty  as  charged,  and 
fixing  his  punishment  at  imprisonment  in  the  State's  prison 
for  the  term  of  five  years.     Judgment  on  the  verdict. 

Before  pleading  to  the  charge  against  him,  the  appellant 
moved  to  quash  both  the  affidavit  and  information,  but  the 
court  overruled  his  motion,  and  it  is  upon  that  decision  that 
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error  is  first  assigned  upon  the  proceedings  in  the  circuit 
court 

The  charging  part  of  the  affidavit  was  as  follows :  ''  Levi 
Baker^  being  by  me  duly  sworn,  upon  oath,  states  that  on 
the  4th  day  of  May,  1883,  at  the  county  of  Morgan,  State  of 
Indiana,  one  Brantly  Strader  did  then  and  there,  in  and 
upon  one  Addie  Young,  a  female  child  under  the  age  of 
twelve  years,  to  wit,  of  the  age  of  ten  years,  did  then  and 
there,  unlawfully,  feloniously  and  forcibly  make  a  violent  as- 
sault upon  her,  the  said  Addie  Young,  then  and  there,  un- 
lawfully and  feloniously  did  ravish  and  carnally  know/' 

The  ancient  strictness  required  in  framing  indictments  or 
informations  has  been  very  much  relaxed  in  this  State  by 
statutes  enacted  since  our  present  Constitution  was  adopted, 
but  criminal  charges  must  still  be  preferred  with  reasonable 
certainty  in  all  their  essential  averments.  There  must  be  suf- 
ficient certainty  to  fully  inform  the  defendant  as  to  the  na- 
ture of  the  offence  intended  to  be  charged  against  him,  and 
to  enable  the  court  and  jury  to  understand  distinctly  what 
they  are  to  try ;  also,  to  make  the  record  show  for  what  the 
defendant  was  put  in  jeopardy.  Ambiguity  or  uncertainty  in 
charging  an  offence  must  be  taken  most  strongly  against  the 
State.  As  to  certainty  in  pleading  generally,  see  the  cases  of 
Pittdmrgh,  etc.,  R.  W.  Go.  v.  Troxett,  57  Ind.  246 ;  Pittsburgh, 
etc.,  R.  W.  Co,  V.  flixnnon,  60  Ind.  417 ;  Richetts  v.  Sandifer, 
69  Ind.  318. 

An  indictment  or  information  may  be  quashed  when  it 
does  not  state  the  offence  with  sufficient  certainty.  K.  S.  1881, 
section  1759;  Bicknell  Crim.  Pr.  81 ;  Indiana  Crim.  L.  8; 
Moore  Crim.  L.,  section  155;  Walker  v.  State,  23  Ind.  61 ; 
Kdler  v.  State,  51  Ind.  Ill ;  Arbintrode  v.  State,  67  Ind.  267 
(33  Am.  B.  86) ;  1  Bishop  Crim.  Proc,  sections  323  and  606. 
In  charging  a  criminal  offence  the  same  certainty  is  required 
in  the  affidavit  and  information  that  is  necessary  in  an  indict- 
ment, and  the  information  must  be  quashed  if  the  affidavit 
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iupon  which  it  is  based  is  insufficient.  State  v.  Beebe,  83  Ind. 
171.  As  a  careful  reading  will  disclose^  the  last  clause 
of  the  charging  part  of  the  affidavit,  herein  above  set  onty 
has  no  conjunctive  connection  with,  and  is  hence  not  qnali* 
iied  by,  that  which  precedes  it.  Considered  in  the  discon- 
nected position  in  which  we  find  it,  this  clause  convevs  no 
definite  legal  meaning.  It  does  not  charge  that  the  appel- 
lant ravished  and  carnally  knew  Addie  Young,  or  any  other 
specifically  named  person.  As  an  independent  or  discon- 
nected part  of  a  sentence,  it  is  fatally  uncertain  and  palpably 
incomplete. 

We  may  easily  infer  what  the  affiant  probably  had  in  his 
mind  when  he  made  the  affidavit,  but  that  is  not  sufficient  in 
criminal  pleading.  The  affidavit,  in  a  case  like  this,  must  be 
•construed  with  reference  to  the  words  and  phrases  used  in 
its  construction,  and  to  the  relative  connection  in  which  those 
words  and  phrases  are  employed,  each  with  reference  to  the 
other.  Thus  construed,  the  affidavit  in  this  case  was  in- 
:sufficient  to  support  an  information  for  rape  against  the  ap- 
pellant. It  can  not  be  sustained  either  as  containing  a  charge 
of  an  assault  merely  as  a  distinct  and  independent  offence, 
because  of  its  failure  to  resort  to  the  present  statutory  defini- 
tion of  an  assault  by  charging  the  appellant's  ability  to  in- 
jure the  said  Addie  Young.  State  v.  Trulock,  46  Ind.  289 ; 
R.  S.  1881,  section  1910;  McOuUey  v.  State,  62  Ind.  428. 

The  circuit  court  ought  to  have  sustained  the  appellant's 
motion  to  quash  both  the  affidavit  and  the  information. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

The  clerk  will  give  the  proper  notice  for  the  return  of  the 
appellant  to  the  custody  of  the  sheriff  of  Morgan  county. 

Piled  Jan.  2, 1883. 
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No.  10,616. 

Wheeleb  et  al.  V.  Beitz. 

LAin>LOBD  AND  Tekant.^  Ccn^pUmi  to  Beeover  i^Maewum. — A.  complaint 
agaiiist  a  tenant  holding  over,  to  recorer  poaeeesion,  need  not  allege  that 
the  holding  over  is  hj  force. 

PsAcncE. — IniaTogatorieg,  Tune  n/  FUi$ig, — Until  a  defendant  has  pleaded 
he  can  not  obtain  an  order  that  the  plaintiff  answer  interrogatories  filed. 

From  the  Vanderburgh  Circuit  Court. 

8.  B.  Hombrooh  and  A,  (X  HawhiTUi^  for  appellants. 

Hakmokd,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  to  recover  possession  of  certain  real  estate. 
The  complaint  was  in  two  paragraphs,  each  averring,  sub- 
stantially, that  the  appellants  entered  into  possession  of  the 
premises  in  controversy  under  a  lease  from  the  appellee ;  that 
the  tenancy  expired  October  1st,  1882;  but  that  the  appel- 
lants continued  in  possession  without  right,  and  unlawfully 
kept  the  appellee  out  of  possession. 

The  appellants'  demurrer  was  overruled  to  each  paragraph 
of  the  complaint.  They  then  answered  by  the  general  denial. 
The  case  was  tried  by  the  court ;  there  was  a  finding  for  the 
appellee,  and  judgment  on  the  finding  over  the  appellants' 
motion  for  a  new  trial. 

The  objection  made  to  the  complaint  is  that  it  does  not  aver 
that  the  appellants  held  over,  after  the  expiration  of  their 
tenancy,  by  force.  This  averment  was  not  necessary.  The 
action  was  against  tenants  unlawfully  holding  over,  and  to 
make  such  holding  over  unlawful,  it  is  not  required  that  it 
should  be  attended  with  such  a  demonstration  of  force  as  would 
authorize  an  action  for  forcible  detention. 

The  appellants  addressed  certain  interrogatories  to  the  ap- 
pellee, which  the  court  refused  to  require  the  appellee  to  an- 
swer.  The  record  does  not  show  that  the  interrogatories  were 
filed  with  or  after  the  answer ;  in  fact,  from  the  record,  they 
appear  to  have  been  filed,  and  the  ruling  of  the  court  com- 
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plained  of  made,  several  days  before  tjie  filing  of  the  answer. 
This  was  not  a  compliance  with  the  statute,  which  provides 
that  ^'  Either  party  may  propound  interrogatories,  to  be  filed 
with  the  pleadings,  relevant  to  the  matter  in  controversy,  and 
require  the  opposite  party  to  answer  the  same  under  oath.'' 
Section  359,  K  S.  1881.  The  court  could  not,  before  the  fil- 
ing of  the  answer,  know  that  there  was  any  *^  matter  in  con- 
troversy^'  respecting  the  points  involved  in  the  interrogatories. 

The  evidence  upon  the  })art  of  the  appellee  tended  to  show 
that  the  lease  was  made  to  the  firm  of  ^'  Wheeler  &  Co.,''  com- 
posed of  the  appellants.  The  evidence  for  the  appellants 
tended  to  show  that  said  firm  was  composed  of  the  appellant 
Charles  Wheeler  and  his  mother,  Eliza  Wheeler,  the  wife  of 
the  appellant  Edward  E.  Wheeler,  and  that  said  Edward  was 
not  a  member  of  the  firm.  It  was  for  the  trial  court  to  settle 
the  conflict  in  the  evidence,  and,  under  the  established  prao^ 
tice  of  this  court,  we  may  not  say  that  it  was  not  settled  cor- 
rectly. 

We  find  no  error  authorizing  a  reversal.  Judgment  af- 
firmed, at  appellants'  costs. 

Filed  Nov.  21, 1883.    Petition  for  a  rehearing  overraled  Jan.  8, 1884. 


^ 
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Egberts  et  al.  v.  Lanam. 

Ejectment. — CkmplcUni, — Daeription. — A  complaint  in  ejectment,  deecrib- 
ing  the  lands  as  "  the  northeast  part  of  the  northwest  quarter  of,"  etc^ 
"  containing  thirty-five  acres,"  is  bad  on  demurrer. 

Saice. — PartUiotL-^I^udice, — Upon  a  complaint  in  ejectment,  where  the 
answer  is  a  general  denial,  partition  can  not  be  awarded. 

From  the  Brown  Circuit  Court. 

W.  W.  Herod,  F.  WitUer,  R.  L.  Coffey, Qutot  and  — 

Roberts,  for  appellants. 
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F&ANKLiNi  C. — ^Appellee  sued  appellants  for  the  posses- 
8100  of  real  estate. 

The  first  paragraph  of  the  complaint  was  general ;  the  sec- 
ond was  specific^  setting  forth  the  alleged  fiicts ;  the  third  was 
for  damages  for  &iling  to  keep  an  alleged  condition  subse- 
quent in  a  deed. 

A  demurrer  was  overruled  to  the  second,  and  sustained  to 
the  third  paragraph  of  the  oomplaintj  and  an  answer  in  de- 
nial filed.  There  was  a  trial  hj  the  court;  a  special  finding 
made,  and  conclusions  of  law  stated,  in  ikvor  of  the  appellee, 
and  over  a  motion  for  a  new  trial  and  exceptions  to  the  con- 
dosions  of  law,  judgment  was  rendered  for  partition  of  one- 
third  of  the  land  described,  to  the  appellee. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  second  paragraph  of  the  complaint ;  the  overruliog  of 
the  motion  for  a  new  trial,  and  the  exceptions  to  the  conclu- 
sions of  law;  and  that  neither  paragraph  of  the  complaint 
stated  &cts  sufficient  to  constitute  a  cause  of  action. 

The  first  and  second  paragraphs  of  the  complaint,  as  well 
as  the  third,  describe  the  land  as  being  '^  the  northeast  part 
of  the  northwest  quarter  of  the  northeast  quarter  of  section 
seventeen  (17),  in  township  nine  (9)  north,  and  range  two  (2) 
east,  containing  thirty-five  acres.'' 

This  is  not  like  an  action  to  reform  a  defective  description 
in  an  instrument,  by  necessary  averments  in  a  complaint, 
making  that  certain  and  specific  which  is  indefinite  and  un- 
certain^ but  the  defect  here  is  in  the  complaint  itself.  See 
the  cases  of  Jotty  v.  Oheringj  40  Ind.  139 ;  Lewis  v.  OweUy  64 
Ind.  446 ;  City  of  OrawfordamUe  v.  BarVy  65  Ind.  367 ;  l^oe- 
maker  v.  MeMonigh,  86  Ind.  421. 

In  the  case  of  Shoemaker  v.  McMonigle,  supra,  the  descrip- 
tion in  the  complaint  was  'Hhe  southeast  part,''  etc.,  '^contain- 
ing thirty-two  acres."  And  the  court  held  that  "  This  de- 
scription did  not  fix  the  boundaries  or  shape  of  the  land  in- 
tended to  be  conveyed.  From  it  a  surveyor  could  not  de- 
termine whether  its  form  should  be  in  a  square,  parallelogram, 
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or  some  other  irregular  shape/'  and  the  description  was  held 
insufficient. 

The  description  in  the  case  under  consideration  is  identical 
with  that^  except  as  to  the  number  of  acres ;  and  upon  ih^i 
authority  this  complaint  must  be  held  bad. 

The  third  paragraph,  to  which  the  demurrer  was  sustained, 
was  bad  for  other  and  additional  reasons,  and  the  assignment 
of  error^  that  the  complaint  did  not  contain  &cts  sufficient  to 
constitute  a  cause  of  action^  must  be  held  to  be  well  made. 

The  court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint.  We  think  the  court  also  erred 
in  its  conclusions  of  law,  that  the  appellee  was  entitled  to 
partition. 

This  is  not  a  complaint  for  partition ;  the  appellee  did  not 
ask  for  that,  and  there  was  no  issue  in  the  case  upon  that 
question. 

The  judgment  ought  to  be  reversed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  reversed,  at  appellee's  costs,  an(f  that  the  cause  be 
remanded  to  the  court  below  with  instructions  to  sustain  the 
demurrer  to  the  second  paragraph  of  the  complaint,  and  for 
further  proceedings  in  accordance  with  this  opinion. 


t»   4711 
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i«^*»  No.  9032. 

Weik  et  al.  v.  Pugh  et  al. 

Pleadd^o. — Demurrer. — iVai^^ee.— Uncertainty  or  indefiniteness  io  a  plead- 
ing can  be  reached  only  by  motion,  and  not  by  demurrer 

Principal  and  Surety. — Bond. — Assignment  cf  Adion. — Partie», — One  of 
several  obligees  in  a  bond  may,  after  breach,  assign  his  interest  in  the 
cause  of  action  accrued,  to  a  stranger,  who  may  then  join  as  a  plaintiff 
with  the  remaining  obligees. 

Same. — Contmet, — Sureties, — Notice, — Sureties  for  the  performance  of  a  con- 
tract, unlike  guarantors,  are  not  entitled  to  notice  of  the  default  of  the 
principal. 
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Sahb.— Jiuioer. — ^An  answer  hj  sareties  on  a  bond  conditioned  for  the  per- 
formance of  work  and  labor  hj  the  principal,  that  by  the  terms  of  the* 
contract  the  plaintifis  were  to  retain  from  time  to  time,  as  payments  were* 
made  for  the  work,  ten  per  cent,  of  the  sum  earned,  until  the  comple- 
tion of  the  work,  which  was  not  done,  but  that  the  full  amount  earned, 
was  paid. 

Eddy  that  as  a  defence  to  the  whole  action  the  answer  was  insufficient. 

Supreme  Court. —  Tramcripi. — ItuiruetionB. —  Sill  qf  Ezeepiiona, — Instruc* 
tions,  not  shown  by  the  record  to  have  been  filed,  are  no  pari  of  the  rec- 
ord unless  made  so  by  bill  of  exceptions. 

Sake. — Evidenee. — Ldodmg  Queaeiofw. — The  allowance  of  leading  questions. 
18  not  available  error  unless  injury  resulted. 

Same. — husompeUncy, — That  evidence  is  incompetent,  stated  as  an  objection 
to  its  admissibility,  is  too  general  to  present  any  question. 

Same. — Immaieriality. — iVesumption.— Where  evidence  is  wholly  immaterial^ 
it  will,  on  appeal,  be  presumjed  not  to  have  influenced  the  verdict,  and 
its  admission  is  not  available  error. 

From  the  Monroe  Circuit  Court. 

/.  JET.  Ixmden  and  22.  W,  MierSy  for  appellants. 
/.  8.  WilHaTos,  E.  K  Miller,  8.  H.  Dunn  and  H.  Frkdleyy. 
for  appellees. 

Black,  C. — The  appellees,  David  C.  Pugh,  William  H.  Mc-^ 
Henry  and  John  W.  Williams,  the  last  as  the  assignee  of 
Thomas  Baker,  sued  the  appellants,  George  Stevens,  Jamea 
Aitken,  Fred  Weik,  Robert  S.  Higert,  John  Sage  and  Thomas 
Baker,  upon  a  bond  executed  on  the  2d  of  June,  1879,  to 
said  Pugh,  McHenry  and  Baker  by  the  appellants  except 
Baker,  conditioned  in  the  sum  of  $1,000  for  the  performance 
by  said  Stevens  and  Aitken  of  a  certain  contract  of  the  same 
date  between  them  and  Pugh,  McHenry  and  Baker,  whereby 
it  was  agreed  that  Stevens  and  Aitken  should  cut  and  rub,, 
according  to  the  plans  and  specifications  of  cei'tain  architects 
named,  all  the  limestone  for  a  new  court-house  to  be  erected 
at  Rockville,  Parke  county,  Indiana,  and  superintend  the 
loading  thereof  upon  the  cars  at  Stinesville,  and  furnish  one- 
third  of  the  labor  for  said  loading,  and  begin  said  work  on 
or  before  the  9th  of  June,  1879,  and  continue  it  as  fast  as  re- 
quired by  said  obligees,  and  finish  it  on  or  before  the  1st 
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of  December,  1879,  for  the  sum  of  $3,175.  Breaches  were 
alleged  as  follows:  Fird.  That  said  Stevens  and  Aitkeo 
failed  and  refused,  on  demand  of  said  obligees,  to  cut  and  rub 
and  finish  for  said  court-house  the  limestone  required  there- 
for ;  Second.  That  they  &iled  and  refused  to  superintend  the 
loading  and  shipping  of  said  stone,  and  to  furnish  one-third 
of  the  labor  in  loading  it,  and  to  cut  and  rub  said  stone  in 
conformity  to  the  plans  and  specifications,  and  to  continue 
said  work  as  &st  as  required  by  said  obligees,  and  to  fully 
complete  said  work  on  or  before  December  1st,  1879 ;  that 
said  obligees  continually  requested  and  demanded  of  said' 
Stevens  and  Aitken  to  prosecute  said  work  to  completion, 
but  they  wilfully  and  wrongfully  failed  and  refused  to  do  so, 
and  abandoned  said  work  altogether.  It  was  all^^  that 
said  obligees  performed  the  requirements  of  them  as  stipu- 
lated in  said  agreement  and  said  bond,  and  that  said  Stevens 
and  Aitken  were  paid  $2,879.65  on  said  work ;  that  on  the 

—  day  of ,  1880,  said  Baker  sold  and  delivered  to  said 

Williams  the  entire  interest  of  the  former  in  said  contract  and 
said  bond ;  and  said  Baker  was  made  a  party  to  answer  as  to  his 
interest.  It  was  further  alleged  that  the  plaintiffs  were  dam- 
aged in  the  sum  of  $1,394.05,  and  a  bill  of  particulars  was 
filed  which  showed  the  payments  made  to  said  Stevens  and 
Aitken,  and  various  expenses  of  the  obligees  in  the  completion 
of  the  work  which  Stevens  and  Aitken  had  contracted  to  do. 

The  defendants  severally  demurred  to  the  complaint  for 
want  of  sufficient  facts.  The  demurrer  was  overruled  and 
an  answer  of  three  paragraphs  was  filed.  A  demurrer  to  the 
third  paragraph  was  sustained.  The  plaintifis  replied  by  de- 
nial. Baker  was  defaulted.  A  trial  by  jury  resulted  in  a 
verdict  for  the  plaintiffs  for  $600.  A  motion  for  a  new  trial 
was  made  by  the  defendants  and  was  overruled.  Judgment 
was  rendered  on  the  verdict. 

The  appellants,  except  Baker,  assign  as  errors,  overruling 
the  demurrer  to  the  complaint,  sustaining  the  demurrer  to  the 
third  paragraph  of  answer,  and  overruling  the  motion  for  a 
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new  trial ;  and  the  appellants  Weik,  Higerl  and  Sage  sepa- 
rately assign  as  error  sustaining  the  demurrer  to  the  third 
paragraph  of  answer,  which  was  pleaded  by  them  separately. 

It  is  first  objected  that  the  complaint  was  too  indefinite, 
because  it  did  not  state  the  amount  of  stone  which  Stevens 
and  Aitken  were  to  prepare.  If  the  appellants  desired  that  a 
more  particular  statement  in  this  regard  should  be  made  in 
tbe^complaint,  they  should  have  moved  to  make  the  complaint 
more  definite  in  this  respect. 

^  It  is  next  objected,  on  behalf  of  Weik,  Higert  and  Sage, 
that  as  the  bond  was  given  to  Pugh,  McHenry  and  Baker, 
conditioned  for  the  performance  by  Stevens  and  Aitken  of 
their  contract  with  said  obligees,  Weik,  Higert  and  Sage  could 
not  be  liable  thereon  to  Pugh,  McHenry  and  Williams.  After 
breach  of  the  obligation  one  of  the  obligees  might  assign  his 
accrued  cause  of  action  to  a  stranger,  who  could  unite  in  his 
own  name  with  the  other  obligees  in  an  action  on  the  bond. 

The  only  otjier  objection  made  to  the  complaint  is,  that  it 
did  not  aver  notice  to  Weik,  Higert  and  Sage  of  the  defeult 
of  Stevens  and  Aitken.  The  authorities  referred  to  in  sup- 
port of  this  objection  relate  to  guaranties.  Weik,  Higert  and 
Sage  were  not  guarantors,  and  they  were  not  entitled  to  such 
notice. 

The  third  paragraph  of  answer  alleged  that  Weik,  Higert 
and  Sage  were  sureties  for  Stevens  and  Aitken,  and  received 
no  consideration  for  signing  the  bond,  and  had  no  interest  in 
the  contract ;  that  by  the  terms  of  said  contract  between  said 
plaintiffs  and  the  defendants  Stevens  and  Aitken,  said  plain- 
tiffs were  to  pay  said  defendants  Stevens  and  Aitken  for  the 
work  done  by  them  as  the  same  was  done,  less  ten  per  cent, 
that  was  to  be  retained  by  said  plaintiffs  until  the  completion 
of  the  work ;  that  said  plaintiffs  failed  to  retain  said  ten  per 
oent.,but  paid  said  Stevens  and  Aitken  the  full  amount  com- 
ing to  them  for  the  work  on  said  stone.  Wherefore  said  sure- 
ties say  they  are  released. 
Vol.  92.-25 
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It  is  a  settled  principle,  that  a  surety  is  entitled  to  the  ben- 
efit of  all  securities  for  the  debt  that  are  held  by  the  creditor^ 
and  it  follows  from  this  right  of  subrogation  that  the  creditor 
can  not,  without  the  surety's  assent,  surrender,  release,  waste- 
or  render  unavailable  to  tho  surety  any  of  such  securities, 
without  affecting  the  creditor's  remedy  against  the  surety; 
but  the  surety  is  discharged  on  such  ground  only  to  the  ex- 
tent to  which  the  creditor  has  parted  with  such  securities.  Offl" 
vert  V.  London  Dock  Co.,  2  Keen,  638 ;  Phares  v.  Barbour ^  4ft 
111.  370;  Taylor  v.  Jefei-,  23  Mo.  244;  SUwaH  v.  DavU,  1» 
Ind.  74;  PhUbrooks  v.  McEwen,  29  Ind.  347;  HoUand  v. 
Johnson^  51  Ind.  346  ;  Sample  v.  Ooeliran,  84  Ind.  594. 

The  agreement  for  the  retention  of  ten  per  cent,  of  the  com- 
pensation until  the  completion  of  the  work,  provided  an  in- 
demnity for  the  obligees  and  through  them  for  the  sureties, 
and  constituted  a  security  in  the  hands  of  the  creditor  within 
the  meaning  of  the  equitable  doctrine  above  stated.  But  if 
the  surrender  of  this  security  to  the  principal  debtor  was  suf- 
ficiently pleaded  to  show  ground  of  release  of  the  safeties 
pro  tanto,  it  was  not  shown  to  constitute  a  defence  to  the  en- 
tire cause  of  action,  as  it  was  pleaded ;  and  there  was  no  error 
in  sustaining  the  demurrer. 

The  motion  for  a  new  trial  assigned  sevea  reasons.  The 
first  and  second  reasons,  so  far  as  noticed  by  counsel,  are  suf- 
ficiently disposed  of  in  what  has  been  said.  There  is  no  ar- 
gument under  the  third  reason.  The  fourth  relates  to  the 
giving  of  certain  instructions,  which  are  not  contained  in  a 
bill  of  exceptions,  and  the  record  does  not  show  that  they 
were  filed.  They  can  not,  therefore,  be  regarded  as  in  the 
record.  Supreme  Lodge^  etc.,  v.  Johnson,  78  Ind.  110;  R.  & 
1881,  section  533,  cl.  6. 

The  fifth  reason  assigns  error  in  overruling  the  motion  of 
the  defendants  to  strike  out  certain  questions  and  the  answers 
thereto.  The  motion  did  not  state  in  what  writing  these  ques- 
tions and  answers  were,  or  to  whom  the  questions  were  pro- 
pounded, or  by  whom  or  on  what  occasion  they  were  answered* 
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It  is  said  in  the  brief  for  the  appellants  that  this  reason  re- 
lates to  questions  and  answers  referred  to  in  the  next  reason. 
The  sixth  reason  was,  permitting  the  plaintiffs,  over  the  ob- 
jection of  the  defendants,  to  read  in  evidence  questions  num- 
bered one  to  ninety-two,  and  the  answers  thereto,  and  each 
of  them,  in  the  depositions  of  three  persons  named. 

A  very  few  of  the  questions  referred  to  are  briefly  men- 
tioned in  argument  under  the  fifth  and  sixth  reasons,  and  the 
grounds  of  objection  to  these  stated  to  the  court  were  that  the 
questions,  and  each  of  them,  were  leading  and  suggestive,  and 
immaterial  and  incompetent.  The  objection  that  they  were 
incompetent  was  not  sufficiently  definite.  Stanley  v.  Sidher^ 
landy  54  Ind.  339. 

Where  material  evidence  has  been  improperly  admitted,  it 
will  be  presumed  that  it  influenced  the  verdict  or  finding,  un- 
less the  contrary  clearly  appear.  Baker  v.  De89auery  49  Ind. 
28.  That  offered  evidence  is  immaterial,  that  is^  unimpor- 
tant, of  no  particular  consequence,  may  be  good  reason  for  its  \ 
exclusion  by  the  trial  court,  upon  objection  made  on  that 
ground,  and  there  can  be  no  error  in  excluding  it.  But  on 
appeal  the  presumption  can  not  be  indulged  that  immaterial 
evidence  influenced  the  verdict  or  finding  to  the  injury  of  the 
objecting  party ;  on  the  contrary,  it  must  be  presumed  that 
such  evidence  did  not  have  such  effect.  KiTig  v.  Enterprise 
Ins.  Go.,  45  Ind.  43. 

One  question  only  is  objected  to  in  argument  on  the  ground 
of  its  being  leading.  Permitting  the  asking  of  a  leading 
question  in  the  examination  of  a  witness  is  much  in  the  dis- 
cretion of  the  trial  court;  and  unless  it  clearly  a|>pears  that 
such  discretion  has  been  abused,  and  that  the  answer  was  in- 
jurious to  the  objecting  party,  the  judgment  will  not  be  re-  ^ 
versed  because  of  such  permission.  Oulbertson  v.  Stanley,  6> 
Blackf.  67 ;  Snyder  v.  Snyder,  50  Ind.  492 ;  Shockey  v.  MiBs,. 
71  Ind.  288  (36  Am.  R.  196). 

Applying  this  rule,  there  was  no  available  error  in  permit- 
ting the  appellees  to  read  the  question  so  referred  to  in  argu- 
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ment  and  the  answer  thereto,  on  the  ground  urged  bjoounael. 

The  only  other  reason  stated  in  the  motion  for  a  new  trial 
was  error  of  the  court  in  overruling  the  motion  of  the  de- 
fendants to  strike  out  the*  deposition  of  a  witness  named^  for 
the  reason  that  the  adjourning  order  of  the  notary  had  no  seal 
attached. 

If  this  was  a  sufficient  reason  for  suppressing  the  deposi- 
tion, we  find  no  adjourning  order  in  the  record.  No  available 
error  is  shown. 

Per  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  Jan.  3, 1884. 


No.  10,700. 

Cbumley  bt  al.  v.  Hickman  et  al. 

StTPRBMH  CoTTRT. — Record. — Motion  to  Ditmiee, — Bill  of  ExDeptions, — ^A  mo- 
tion in  the  circuit  court  to  dismiss  an  appeal  from  the  board  of  county 
commissionerSi  and  affidavits  in  support  thereof,  are  part  of  the  record 
only  when  made  so  by  bill  of  exceptions  or  order  of  court. 

Same. — Tmnscript. — A  transcript  upon  appeal,  reserving  a  question  of  law 
on  the  dismissal  of  an  appeal  from  the  county  board,  showed  the  motion 
and  affidavits  in  support  of  it,  in  connection  with  the  entries,  but  they 
were  omitted  in  the  bill  of  exceptions,  which,  at  the  proper  place  for 
them,  contained  a  mere  reference  to  the  prior  pages  of  the  transcript 
where  they  would  be  found. 

Heldj  that  the  motion  and  affidavits  would  not  be  regarded  by  the  Supreme 
Court  as  in  the  record. 

Appeal  Bond. — Statute  Construed, — Section  1283,  R.  S.  1881,  does  not  au- 
thorize, on  appeal  from  the  county  board,  an  appeal  bond  to  be  filed  in 
the  circuit  court,  where  no  bond  whatever  has  been  filed  with  the  county 
auditor. 

From  the  Blackford  Circuit  Court. 

J.  M,  Hay7ie8  and  W.  H.  GarroU,  for  appellants. 
J.  W.  Headingtony  D.  T.  Taylor j  J.  31.  Smith  and  X  J.  M, 
LaFollette,  for  appellees. 

Hammond,  J. — This  case  comes  to  this  court  on  a  reserved 
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qaestioQ  of  law  growing  out  of  the  dismissal  by  the  trial  ooort 
of  the  appellaDts'  appeal  from  certain  proceedings,  the  nature 
of  which  does  not  appear,  had  before  the  county  board.  The 
appeal  was  dismissed  on  the  appellees'  written  motion,  sup- 
ported by  two  affidavits.  The  motion  and  affidavit  appear, 
in  the  transcript  in  connection  with  the  order-books  entries 
made  by  the  clerk,  but  are  omitted  at  their  proper  place  in 
the  bill  of  exceptions.  The  clerk  there  refers  to  them  at  the 
previous  pages  in  the  transcript,  where  they  are  copied. 

The  motion  and  affidavits  are  not  properly  in  the  record. 
It  is  provided  in  section  626,  B.  S.  1881,  that  ''It  shall  not 
be  necessary  to  copy  a  written  instrument  or  any  documentary 
evidence  into  a  bill  of  exceptions,  but  it  shall  be  sufficient  to 
refer  to  such  evidence,  if  its  appropriate  place  be  designated 
by  the  words  '  here  insert.' "    The  former  code  contained  the 
same  provision.    Section  343,  2  R.  S.  1876,  p.  176.    In  con* 
struing  this  statute  it  has  been  held  that  where  a  written  in- 
strument properly  and  legally  constitutes  a  part  of  the  record 
without  being  made  such  by  a  bill  of  exceptions  or  an  order 
of  court,  and  where  it  has  already  been  copied  into  the  tran- 
script^ the  clerk  is  not  required  to  again  copy  such  instrument 
into  the  bill  of  exceptions,  but  may  make  the  same  a  part 
thereof  by  inserting  in  the  designated  place  a  reference  to  the 
page  and  line  of  the  transcript  where  the  same  can  be  found. 
But  if  such  instrument  does  not  properly  constitute  a  part  of 
the  record,  without  a  bill  of  exceptions,  or  an  order  of  court, 
it  has  also  been  held  that  it  is  the  duty  of  the  clerk  in  such 
case^  in  making  a  transcript,  to  insert  such  instrument  at  its 
proper  place  in  the  bill  of  exceptions ;  otherwise  it  is  no  part 
of  the  record.  Stewart  v.  Rankin,  39  Ind.  161 ;  Kesler  v.  Myers^ 
41   Ind.  643 ;  Garter  v.  Carver,  44  Ind.  265 ;  Aurora  Fire 
Ins.  Co.  V.  Johnson,  46  Ind.  315 ;  Ktmball  v.  Loomis,  62  Ind. 
201 ;  Coleev.State,^^  Ind.  511 ;  Blizzard  v.  Riley; S3  Ind.  30a 
A  motion  in  the  trial  court  to  dismiss  an  appeal  from  an 
inferior  tribunal  is  not  a  part  of  the  record  unless  made  so  by 
bill  of  exceptions  or  an  order  of  court    Bumirager  v.  Jfc* 
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DoncMy  34  lud.  277 ;  Meeker  v.  Boards  etc.,  53  Ind.  31 ;  Scat- 
ten  V.  DimOnsay  60  Ind.  37. 

The  motion  to  dismiss  the  appeal,  and  the  affidavits  filed 
therewith,  not  being  properly  in  the  record,  we  can  look  only 
to  what  is  contained  in  the  bill  of  exceptions  to  ascertain  the 
action  of  the  court  relating  to  the  dismissal.  The  bill  of  ex- 
ceptions shows  that  the  court  dismissed  the  appeal  for  the 
want  of  an  appeal  bond,  over  the  appellants'  offer  to  file  such 
bond  with  penalty  and  surety  as  the  court  might  require.  In 
an  appeal  from  the  board  of  county  commissioners  an  appeal 
bond  is  required  to  be  filed  to  the  approval  of  the  county 
auditor.  Section  6773,  B.  S.  1881.  If  the  bond  filed  with 
the  auditor  is  defective  in  substance  or  form,  or  for  want  of 
proper  approval,  the  case  may  not  be  dismissed  for  such  de- 
fect or  want  of  approval,  if  the  appellant,  when  required  by 
the  court  to  which  the  appeal  is  taken,  files  a  sufficient  bond 
to  the  acceptance  of  such  court.  Section  1283,  R.  S.  1881. 
But  this,  as  to  appeals  from  county  boards,  applies  only  where 
an  appeal  bond  of  some  kind  was  filed  with  the  auditor.  It 
has  no  application  to  a  case  like  the  present,  where,  as  we 
may  infer  from  the  bill  of  exceptions,  no  appeal  bond  of  any 
kind  was  filed  with  that  officer. 

As  the  record  comes  to  us  we  must  presume  that  the  action 
of  the  court  below  in  refusing  the  appellants  leave  to  file  an 
appeal  bond  and  in  dismissing  their  appeal  was  correct. 

Judgment  affirmed  at  the  appellants'  costs. 

Filed  Jan.  3, 1884. 


No.  11,189. 

147    4s|  Myers  v.  The  State. 


ObiMIKAL  Law. — Statute  Comtrued, — Fehny  or  MisdemeaTior. — Indictment  &r 
It^armation,  "Where  the  indictment  or  information  charges  that  the  de- 
fendant on,  etc.,  at,  etc.,  unlawfully  and  feloniously,  in  the  day-time,  en- 
tered  the  office  of,  etc.,  there  situate,  and  then  and  there  unlawfully  and 
feloniously  attempted  to  commit  a  felony,  to  wit,  etc.,  the  offence 
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chaiged  is  the  felony  defined  in  section  1930,  ftnd  not  the  misdemeanor 
d^ned  in  section  1931,  R.  S.  1881. 

Sake. — MaUon  to  Quash, — Ihxtdice,  —Error, — Where  an  indictment  or  in- 
formation states  facts  sufficient  to  constitute  a  public  offence,  there  is 
no  substantial  error  in  oyerruling  a  motion  to  quash  the  same  upon  the 
ground  that  it  states  other  facts  which  maj  be  improper  or  insufficient. 

Sake, — DwsrtiMn  </  Trial  CowrU — S^qureiM  OofwrL — Whether  or  not  the 
State  should  be  required  to  elect  on  which  one  of  two  or  more  counts  it 
will  piit  the  defendant  on  trial,  is  a  question  for  the  decision  of  the  trial 
court  in  its  discretion,  and  its  decision  will  not  be  reviewed  bj  the  Sa* 
preme  Court. 

Same. — Improper  Joinder  of  Counts— No  Ground  /or  BeoerwaL — iVarfioc— 
Where  two  or  more  counts  are  joined  improperlj,  or  without  authority 
of  law,  in  an  indictment  or  information,  if  it  appears  that  the  convic- 
tion was  had  and  the  punishment  assessed  on  one  count  only,  the  mis- 
joinder of  the  counts  will  afford  no  ground  for  the  reversal  of  the  judg- 
ment. 

Same. — Tranacript  of  Former  Oonvieticn, — Oompeleney  of  Evidenee, — OottaUrai 
AUaek. — ^Where  the  transcript  of  the  former  conviction  of  the  defendant 
of  petit  larceny  is  offered  in  evidence,  the  judgment  of  conviction  can 
not  be  attacked  collaterally,  nor  can  its  competency  as  evidence  be  ques- 
tioned upon  the  ground  that  it  does  not  contain  a  copy  of  the  appoint 
ment  of  the  special  judge  before  whom  such  judgment  was  rendered,  or 
the  reaeons  for  such  appointment,  nor  upon  the  ground  that  the  tran- 
script failed  to  show  that  the  judgment  was  signed  by  the  judge  of  the 
court. 

Same. — MoHom  for  New  Trial — Newtjf'Diaeovered  Eridenee, — AJUamt  antd 
CowiUer  AjfidavU. — Supreme  Cknirt, — When  newly-discovered  evidence  is 
assigned  as  cause  for  a  new  trial  and  is  relied  upon  for  the  reversal  of 
the  judgment,  the  record  must  contain  the  affidavits  and  counter  affida- 
vits in  relation  thereto,  in.  order  to  present  the  question  for  the  decision 
of  the  Supreme  Court. 

From  the  Criminal  Court  of  Allen  County. 

H,  Oolerick  and  W.  S.  Oppenheimy  for  appellant. 
F.  T.  Hordf  Attorney  General,  and  C,  Jf.  Dawson,  Prose- 
cuting Attorney;  for  the  State. 

HowK,  J. — In  this  case  the  indictment  against  the  ap- 
pellant contained  two  counts.  In  the  first  count  he  was 
charged  with  having  unlawfully  and  feloniously  entered  an 
•office  in  the  day-time,  and  with  having  then  and  there  un- 
lawfully and  feloniously  attempted  to  commit  the  felony  of 
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petit  larceny.  The  second  coant  of  the  indictment  charged 
him  with  the  offence  of  petit  larceny.  Upon  his  plea  of  not 
guilty,  the  appellant  was  tried  by  a  jury,  and  a  verdict  was 
returned  finding  him  guilty  as  charged  in  the  second  count 
of  the  indictment,  and  assessing  his  punishment  at  imprison- 
ment in  the  State's  *  prison  for  the  term  of  two  years,  and  a 
fine  in  the  sum  of  $1,  and  disfranchisement  and  incapacity  of 
holding  any  office  of  trust  or  profit  for  two  years.  Over  his 
motion  for  a  new  trial,  the  court  rendered  judgment  against 
him  in  accordance  with  the  verdict. 

The  first  error  complained  of  in  argument  by  the  appel- 
lant's counsel  is  the  overruling  of  the  motion  to  quash  the 
first  count  of  the  indictment.  This  count  charges  ^*  that  on 
the  6th  day  of  April,  A.  D.  1883,  at  the  county  of  Allen  and 
the  State  of  Indiana,  Mark  J.  Myers  did  then  and  there,  nn^- 
lawfuUy  and  feloniously,  in  the  day-time  enter  the  office  of 
William  D.  Page  there  situate,  and  did  then  and  there,  in 
said  office  aforesaid,  unlawfully  and  feloniously  attempt  to 
commit  a  felony,  to  wit,  to  feloniously  steal,  take  and  carry 
away  nine  quires  of  white  printing  paper,  of  the  value  of  $1 
each  quire,  and  of  the  aggregate  value  of  $9,  of  the  persona) 
goods  of  the  said  William  D.  Page,  then  and  therein  found 
and  situate  in  said  office  of  said  William  D.  Page.'' 

The  charging  part  of  this  count  of  the  indictment,  it  is 
conceded,  is  copied  substantially  from  the  affidavit  and  infor- 
mation in  Burrows  v.  State,  84  Ind.  529.  In  the  case  cited 
the  court  said:  "The  offence  charged,  or  intended  to  be 
charged,  is  a  new  one  in  this  State,  having  been  defined  and 
its  punishment  prescribed  for  the  first  time  in  the  act  of  April 
14th,  1881,  ^concerning  public  offences  and  their  punishment."^ 
It  was  there  held  that  the  offence  charged  w&s  defined  and  its 
punishment  prescribed  in  section  29  of  the  act  mentioned,  be- 
ing section  1930,  R.  S.  1881.  Appellant's  counsel  claim  that 
this  court  erred  in  thus  holding,  and  that  the  court*  ought  to 
have  decided  that  the  offence  was  defined  and  its  punishment 
prescribed  in  section  30  of  the  same  act,  being  section  1931^ 
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R..S.  1881.  In  section  1930  it  is  provided  as  follows :  ''  Who- 
ever, in  the  day-time  or  night-time,  enters  any  ^  *  *  office, 
*  ♦  *  *  and  attempts  to  commit  a  felony,  shall  be  imprisoned 
in  the  State  prison  not  more  than  fourteen  years  nor  less  than 
two  years,  and  disfranchised  and  rendered  incapable  of  hold- 
ing any  office  of  trust  or  profit  for  any  determinate  period.'^ 
Section  1931  provides  as  follows :  ^'  Whoever,  in  the  day-time, 
breaks  and  enters  into  any  *  *  *  *  office,  ***** 
with  intent  to  commit  the  crime  of  larceny,  shall  be  im- 
prisoned in  the  county  jail  not  more  than  six  months  nor  less 
than  ten  days,  and  fined  not  exceeding  |200.'' 

It  will  be  seen  that  the  offence  defined  in  section  1930  is 
a  felony,  while  the  one  defined  in  section  1931  is  merely  a 
misdemeanor.  Why  there  should  be  this  difference  between 
the  two  offences  is  a  question  ibr  the  Legislature,  and  not  for 
the  courts.  We  are  of  the  opinion,  however,  that  the  appel- 
lant is  not  charged  in  the  first  count  of  the  indictment  with 
the  commission  of  the  offence  defined  in  section  1931,  but 
that  he  is  clearly  charged  therein  with  the  offence  defined  in 
section  1930.  We  adhere,  therefore,  to  our  decision  of  this 
question  in  Burrows  v.  State,  supra,  and  hold  that  the  court 
did  not  err  in  refusing  to  quash  the  first  count  of  .the  indict- 
ment. 

The  next  error  complained  of  is  the  overruling  of  the  mo- 
tion to  quash  the  second  count  of  the  indictment.  It  is 
conceded  by  appellant's  counsel  that  this  count  contains  a 
sufficient  charge  of  petit  larceny ;  but  the  count  further  charges 
that  the  appellant  tiad  been  previously  indicted,  tried  and 
convicted  upon  a  charge  of  petit  larceny  in  the  Wells  Circuit 
Court,  in  this  State,  setting  out  a  complete  record  of  such 
former  conviction,  with  a  proper  averment  as  to  the  appellant's 
identity  with  the  defendant  in  such  former  conviction.  It  is 
claimed  by  counsel  that  this  further  charge  vitiated  the  en- 
tire second  count.  This  claim  can  not  be  sustained.  Even 
if  the  charge  of  the  former  conviction  were  wholly  improper 
or  iosofficienty  it  woald  have  been  error  to  have  sustained  ap- 
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pellant's  motion  to  quash  the  entire  second  count,  containing, 
:as  it  did,  a  sufficient  charge  of  petit  larceny.  Upon  this  point, 
in  Good  v.  State,  61  Ind.  69,  this  court  said:  '^It  does  not 
follow,  that,  because  the  indictment  contained  an  improper 
•charge  against  the  appellant,  therefore  his  motion  to  quash 
the  entire  indictment  should  have  been  sustained.  The  in- 
dictment contained  a  valid,  legal  and  sufficient  charge  of  grand 
larceny  against  the  appellant,  and,  therefore,  his  motion  to 
quash  the  entire  indictment  was  properly  overruled.  If^  how- 
ever, he  had  moved  the  court  to  quash  only  so  mnch  of  the 
indictment  as  charged  his  former  trial  and  conviction  of  petit 
larceny,  we  have  no  doubt  the  court  would  have  sustained  his 
motion,  and  the  decision  would  have  been  right  and  proper. 
As,  however,  the  appellant's  motion,  as  made,  went  to  the  en- 
tire indictment,  and  as  it  contained,  beyond  doubt,  a  valid 
and  sufficient  charge  of  grand  larceny,  it  is  clear,  we  think, 
•that  no  error  was  committed  by  the  court  in  overruling  said 
motion.'* 

In  the  case  at  bar  the  court  did  not  err  in  overruling  ap- 
pellant's motion  to  quash  the  second  count  of  the  indictment 

There  was  no  available  error  in  the  overruling  of  appellant's 
motion  to  require  the  prosecuting  attorney  to  elect  on  which 
•count  of  the  indictment  the  State  would  proceed  and  rely. 
On  their  face,  it  is  manifest  that  the  two  counts  of  the  indict- 
ment were  predicated  on  the  same  transaction.  It  is  settled 
by  the  decisions  of  this  court  that  the  subject  of  this  motion 
is  a  matter  wholly  within  the  discretion  of  the  trial  oonrt, 
and  that  the  decisions  of  that  court,  on  such  a  motion,  will 
not  be  reviewed  by  this  court.  Snyder  v.  StcUe,  59  Ind.  105  ; 
Zamphier  v.  StatCy  70  Ind.  317;  Beaty  v.  State,  82  Ind.  228. 

Appellant's  counsel  earnestly  insist  that  the  two  counts  are 
improperly  united  in  one  indictment.  It  is  true  that  the  stat- 
ute does  not,  in  terms,  provide  for  the  joinder  of  such  counts 
in  an  indictment  or  information.  Section  1748,  R.  S.  1881. 
But  it  is  equally  true  that  such  a  joinder  is  not  prohibited  by 
any  provision  of  the  criminal  code.     In  this  case  the  record 
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flhows'^that  the  appellant  was  convicted  npon  the  second  coant 
only  of  the  indictment,  and  that  his  punishment  was  assessed 
on  that  count.  In  such  a  case,  if  it  were  conceded  that  the 
two  counts  were  erroneously  united  in  the  indictment,  the 
error  would  not  be  available  for  the  reversal  of  the  judgment. 
Griffith  V.  State,  36  Ind.  406 ;  Bdl  v.  State,  42  Ind.  335. 

The  next  error  complained  of  is  the  sustaining  of  the  State's 
demurrer  to  the  appellant's  plea  in  bar  of  the  first  count  of  the 
indictment.  It  will  suffice  to  say  of  this  error  that  even  if  the 
ruling  were  erroneous  it  did  the  appellant  no  harm ;  for  he  was 
convicted  solely  upon  the  second  count  of  the  indictment. 
This  court  will  not  reverse  a  judgment  for  a  harmless  error. 

The  last  error  of  which  the  appellant's  counsel  complain, 
is  the  overruling  of  the  motion  for  a  new  trial.  Under  this 
error,  the  appellant  first  complains  that  the  court  erred  in 
permitting  evidence  to  be  introduced  concerning  the  larceny 
of  paper  not  situate  in  the  office  of  William  D.  Page,  after 
the  prosecutor  had  introduced  evidence  concerning  appellant's 
entering  of  such  office.  This  evidence  was  clearly  competent, 
under  the  second  count  of  the  indictment,  and  there  was  no 
error  in  its  admission ;  so,  also,  there  was  no  error  in  the  ad- 
mission of  evidence,  under  the  second  count,  tending  to  prove 
that  the  appellant  had  stolen  the  paper  from  the  press-room 
instead  of  from  the  office. 

Counsel  next  complain  in  argument  of  alleged  misconduct 
of  the  prosecuting  attorney  in  asking  a  witness  for  the  State 
if  he  had  been  a  witness  on  the  former  trial  of  this  cause. 
This  question  did  not  violate  the  provisions  of  section  1841, 
R.  S.  1881,  and  was  not  erroneous. 

The  appellant  next  complains  of  the  admission  in  evidence 
of  the  transcript  of  the  judgment  of  the  Wells  Circuit  Court, 
showing  the  former  conviction  of  appellant  of  the  crime  of 
petit  larceny.  A  number  of  objections  are  urged  to  the  com- 
petency of  the  transcript  as  evidence,  which  will  be  briefly 
noticed.  There  is  no  such  variance  between  the  averments 
of  the  second  count  of  the  indictment  in  relation  to  appel- 
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lant's  former  conviction,  and  the  transcript  of  the  judgment 
showing  such  conviction,  as  would  render  the  transcript  in- 
competent or  inadmissible  evidence.  The  transcript  recites, 
inter  alia,  as  follows :  '^  Comes  Hon.  Samuel  M.  Hench,  of  the 
criminal  court  of  Allen  county,  Indiana,  and  presents  his  ap- 
pointment as  judge ^ro  tern,  of  the  Wells  Circuit  Court,  which 
is  in  these  words  (H.  I.).'^  It  was  not  necessary  to  the  com- 
petency of  the  transcript  as  evidence  that  it  should  have  con- 
tained a  copy  of  Judge  Bench's  appointment  as  such  judge 
pro  tem,f  or  that  it  should  have  set  forth  the  reasons  for  each 
appointment.  WatU  \\  StcUe,SS  Ind.  237 ;  Winterrowd  v.  Jfea- 
sick,  37  Ind.  122 ;  State,  exrel.,  v.  Murdoch,  86  Ind.  124.  The 
transcript  shows  that  Judge  Hench's  jurisdiction,  as  judge  of 
the  Wells  Circuit  Court,  was  not  denied  or  questioned  by  the 
appellant,  and  that  his  case  was  tried  before  Judge  Hench  as 
such  judge,  by  agreement  of  parties.  We  are  of  opinion, 
therefore,  that  the  authority  of  Judge  Hench,  as  judge  of  the 
Wells  Circuit  Court,  can  not  be  questioned  collaterally  by  the 
appellant ;  and  that  in  such  case  the  presumption  will  be  con- 
clusive, the  contrary  not  appearing,  that  the  reasons  for  his 
appointment  as  such  judge  were  good  and  sufficient.  State, 
ex  rd,,  V.  Murdoch,  supra. 

The  admission  of  the  transcript  in  evidence  was  also  ob- 
jected to,  on  the  ground  that  it  did  not  show  that  the  judg- 
ment of  former  conviction  had  been  signed  by  the  judge  of 
the  court.  This  objection  to  the  transcript  as  evidence  is  not 
well  taken,  and  must  be  overruled.  Scott  v.  Millard,  10  Ind. 
158 ;  Adams  v.  Lee,  82  Ind.  587 ;  Anderson  v.  Ackerman,  88 
Ind.  481. 

The  transcript  was  clearly  admissible  in  evidence,  under 
the  second  count  of  the  indictment,  and  it  was  none  the  less 
admissible,  because  of  the  fact  that  it  was,  perhaps,  immate- 
rial and  irrelevant  under  the  first  count  of  the  indictment. 

The  last  reason  assigned  for  a  new  trial  in  appellant's  mo- 
tion therefor,  was  alleged  newly-discovered  evidence.  This 
reason  was  sustained  by  affidavits,  and  the  record  shows  that 
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a  counter  affidavit  was  filed  on  behalf  of  the  State.  But  this 
counter  affidavit  is  not  set  out  in  the  record  before  us,  and  for 
this  reason  we  can  riot  consider  or  decide  the  question  pre- 
sented and  discussed  by  counsel  under  this  last  cause  for  a 
new  trial.  We  may  say,  however,  that  if  the  newly  discovered 
evidence  were  in  the  record,  we  would  hold  it  to  be  incompe- 
tent, because,  as  shown  by  the  affidavits,  the  only  purp<5se  of 
such  evidence  was  to  make  a  further  collateral  attack  upon 
the  transcript  of  the  judgment  of  former  conviction  of  the 

Wells  Circuit  Court. 

« 

Appellant's  motion  for  a  new  trial  was  correctly  overruled. 
The  judgment  is  affirmed,  with  costs. 
Filed  Not.  23, 1883.    Petition  for  a  rehearing  overruled  Dec.  20, 1883. 
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DoDD  V.  Moore,  by  Next  Friend. 

Pleamno.— i^tirfice. — Infant — Next  Friend. — Demurrer, — A  complaint  in 
an  action  by  an  infant  who  sues  by  next  friend  is  not  insufficient  on  de- 
murrer for  failure  to  aver  that  the  plaintiff  is  an  infant. 

Witness. — Impeachment. — Evidence. — Where  there  is  an  attempt  to  impeach 
a  witness  bv  evidence  of  contradictory  statements,  the  party  calling  the 
witness  may  prove  statements  made  by  him  about  the  time  the  contra- 
dictory statements  are  testified  to  have  been  made,  agreeing  with  those 
made  by  the  witness  on  the  trial,  and  it  is  error  to  refuse  to  permit  this 
to  be  done. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buakirk,  H.  G.  Duncan,  J.  H,  Louden  and  R.  W. 
MterSy  for  appellant. 
/.  R.  East  and  W.  H.  East,  for  appellee. 

Elliott,  J. — It  is  contended  by  appellant  that  the  com- 
plaint of  the  appellee  is  bad  on  demurrer,  for  the  reason  that 
it  avers  that  she  sues  by  next  friend,  but  does  not  show  that 
she  was  not  of  full  age  when  the  action  was  instituted ;  but 
this  contention  can  not  prevail.     In  the  case  of  Lancaster  v. 
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Gould^  46  Ind.  397^  it  was  said :  ^'  It  is  not  alleged  that  the 
plaiDtifis  for  whom  Blair  acted  as  next  friend  were  in&nts; 
but  this  would  hardly  be  ground  for  demurrer."  Dodd  v. 
Moore,  91  Ind.  522. 

It  is  the  settled  law  of  this  State  that  in  cases  where  a 
witness  is  contradicted  by  evidence  of  statements  different 
from  those  made  upon  the  trials  and  the  contradiction  is  by 
way  of  impeachment,  the  party  by  whom  the  witness  was 
called  may  prove  statements  made  by  the  witness  aboat  the 
time  the  contradictory  statements  are  alleged  to  have  been 
made,  agreeing  with  those  made  by  the  witness  in  his  testi- 
mony given  on  the  trial.  Gojffin  v.  Anderson^  4  Blackf.  395; 
Beauchamp  v.  State,  6  Blackf.  299 ;  DaUey  v.  State,  ex  reL,  28 
Ind.  285 ;  Brookbank  v.  State,  ex  rd.,  55  Ind.  169.  The  trial 
court  violated  this  rule  in  refusing  the  appellant  permission 
to  sustain  one  of  his  witnesses  who  had  been  impeached  by 
evidence  of  statements  inconsistent  with  those  made  in  his  tes- 
timony, and  for  this  error  the  judgment  is  reversed. 

Filed  Jan.  2, 1884. 
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Cook  v.  Cook  et  al. 

CoNTBiBUTiON. — Payment  by  One  of  Several  Legatees  (^  Qaimsfor  WhM  Lamd 
of  Testator  is  Liable. — Where  one  of  several  devisees  of  a  tract  of  land 
liable  to  be  made  assets  to  pay  legacies  and  other  liabilities  of  the  testa- 
tor pays  them  off  even  after  partition,  and  thereby  relieves  the  land,  the 
other  devisees  are  liable  for  contribution,  though  they  protested  against 
the  payment. 

Legacies. — FUing  as  Qaims, — Lien, — A  legacy  for  which  the  lands  of  the 
testator  are  liable  need  not  be  filed  as  a  claim  in  order  to  hold  the  lands 
for  payment. 

From  the  Hancock  Circuit  Court. 

i).  S.  Gooding,  M.  B.  Gooding  and  M.  Marsh,  for  appel- 
lant. 
/.  A.  New  and  /.  W.  Jones,  for  appellees. 
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BiCKNELL,  C.  C. — This  suit  was  commenced  by  the  appel- 
lees against  the  appellant  before  a  justice  of  the  peace  of 
Hancock  county. 

After  the  filing  of  the  complaint  the  justice,  acting  upon 
the  written  agreemeut  of  the  parties,  sent  the  cause  to  the 
Haocock  Circuit  Court. 

There  a  demurrer  to  the  complaint  was  sustained,  and  an 
amended  complaint  was  filed,  which  averred  that  Joel  Cook 
died  testate,  in  March,  1870,  seized  of  one  hundred  and  twenty 
acres  of  land  in  said  county ;  that  by  his  will  his  estate  was- 
te be  divided  equally  amoog  his  heirs,  after  his  death  and  the 
death  of  his  widow,  subject  to  certain  legacies,  that  said  will 
was  admitted  to  probate ;  that  said  estate  was  of  the  value  of 
$5,000;  that  said  testator  left  as  his  children  and  heirs  the 
plaintiffs  and  the  defendant,  and  nine  others,  fifteen  in  all ; 
that  the  plaintiff  Lorenzo  Cook  bought  the  interest  in  said 
estate  of  two  of  said  nine,  and  the  plaintiff  Eli  Cook  bought 
the  interest  in  said  estate  of  five  others  of  said  nine ;  that, 
said  will  provided  for  the  payment  out  of  said  estate  of  sev- 
eral legacies,  and  that  there  were  debts  against  said  estate ;. 
that  the  defendant  was  the  executor  of  said  will ;  that  aft^r  a 
proper  application  of  the  testator's  personal  estate,  it  was  in- 
sufficient to  pay  any  part  of  the  said  legacies,  or  any  part  of 
the  costs  of  administration,  and  said  executor  was  about  to 
sell  said  real  estate  to  pay  said  legacies  and  costs ;  that  the 
plaintiffs,  to  prevent  a  sale  of  said  real  estate,  paid  off  certain 
legacies  which  were  a  charge  thereon,  amounting  to  $950,  and 
also  paid  costs  of  administration  amounting  to  $138.75,  in 
all  $1,088.75>  and  thereby  prevented  such  sale;  that  said  de- 
fendant's contributive  share  of  such  payment  as  one  of  the 
fifteen  heirs  of  said  testator,  is  $72.60.  which  sum  with  in- 
terest from  April  1st,  1881,  the  complaint  claims  as  due  the 
plaintiffs  from  said  defendant. 

A  copy  of  the  will  is  filed  with  the  complaint  as  an  ex- 
hibit, but  it  can  not  be  regarded  as  a  part  of  the  complaint,, 
because  no  reference  is  made  in  the  complaint  to  such  exhibit. 
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and  the  will  is  not  a  necessary  part  of  the  complaint  because 
the  ;Suit  is  not  brought  upon  the  will.  The  theory  of  the 
complaint  is  that  the  plaintiffs  paid  and  had  a  right  to  pay 
money  for  the  common  benefit  of  all  the  heirs  to  save  their 
land  from  sale,  and  that  the  defendant  in  equity  ought  to  re- 
pay the  plaintiffs  his  proportion. 

The  defendant  demurred  to  the  amended  complaint : 

1.  For  want  of  facts  sufficient^  etc. 

2.  For  defect  of  parties,  because  two  of  the  heirs,  John  F. 
Cook  and  Jane  Yelton,  were  not  made  co-defendants. 

The  demurrer  was  overruled. 

The  defendant  answered  in  four  paragraphs: 

1.  The  general  denial. 

2.  That  partition  of  said  real  estate  was  made  by  the  Han- 
cock Circuit  Court,  at  its  spring  term,  1881,  and  defendant's 
share  was  set  off  to  him  in  severalty,  and  all  of  the  payments 
mentioned  in  the  complaint  were  made  after  said  partition, 
and  were  voluntary  payments  made  against  the  defendant's 
objection  and  protest. 

3.  That  said  legacies  were  not  liens  on  the  land,  because 
they  had  not  been  filed  as  claims  against  the  estate  when  they 
were  paid,  and  that  the  testator's  personal  estate  was  sufficient 
to  pay  all  the  indebtedness  of  said  estate,  except  said  legacies. 

4.  That  said  estate  has  been  finally  settled  and  the  admin- 
istrator discharged,  and  that  said  testator  left  personal  estate 
sufficient  to  pay  off  said  legacies. 

The  plaintiffs  demurred  to  each  of  said  second,  third  and 
fourth  paragraphs  of  answer.  The  court  sustained  the  de- 
murrers to  said  second  and  third  paragraphs  of  the  answer, 
and  overruled  the  demurrer  to  the  fourth  paragraph.  The 
plaintiff  replied  denying  the  fourth  paragraph.  The  issues 
were  tried  by  the  court,  who  fdund  for  the  plaintiffs.  The 
defendant  moved  for  a  new  trial,  for  seven  causes,  of  which 
the  first  three  relate  to  rulings  upon  the  pleadings,  and  are 
not  proper  in  a  motion  for  a  new  trial. 

The  fourth  cause  is  admitting  in  evidence  the  testator's 
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will.  The  fiftb^  sixth  and  seventh  causes  are  that  the  finding  is 
not  sustained  by  sufficient  evidence,  is  contrary  to  the  evi- 
dence, and  is  contrary  to  law. 

The  motion  for  a  new  trial  was  overruled.  Judgment  was 
rendered  on  the  finding.     The  defendant  appealed. 

The  errors  assigned  are : 

1.  Overruling  the  demurrer  to  the  amended  complaint. 

2.  Sustaining  the  demurrers  to  the  second  and  third  para- 
graphs of  the  defendant's  answer. 

3.  Overruling  the  motion  for  a  new  trial. 

The  third  of  these  assignments  presents  no  question.'  A 
motion  for  a  new  trial,  for  matters  requiring  a  consideration 
of  the  evidence,  amounts  to  nothing  unless  the  evidence  is  in 
the  record. 

The  bill  of  exceptions  in  this  case  states  that  the  cause  "was 
submitted  to  the  court  upon  the  oral  evidchice  heard,  and  the 
following  written  agreement  and  statement  of  facts.''  This 
is  followed  by  the  agreed  statement,  but  the  oral  evidence  is 
not  stated,  and  the  bill  of  exceptions  does  not  contain  the 
f^tatement  that  this  was  all  the  evidence  given  in  the  cause. 

As  to  the  first  assignment  of  error,  the  R.  S.  1881,  section 
2371,  provides  that  an  order  for  the  sale  of  real  estate  shall 
not  be  made,  if  any  of  the  persons  interested  in  such  estate 
shall  give  bond  to  the  executor  or  administrator  in  a  sum  and 
with  sureties  to  be  approved  by  the  court,  conditioned  to  pay 
all  liabilities  eventually  due  from  the  estate,  with  charges  of 
administration  as  fiir  as  the  personal  estate  is  insufficient. 

The  amended  Complaint  asserts  that  the  real  estate  was  sub- 
ject to  the  legacies,  and  that  the  personal  estate  was  not  suf- 
ficient to  pay  any  part,  either  of  the  legacies  or  of  the  costs 
of  administration,  and  that  the  plaintiffs  paid  the  legacies  and 
costs,  and  thereby  relieved  the  common  estate  of  the  burthen. 
This,  if  true,  gave  the  plaintiffs  a  right  in  equity  to  contri- 
bution from  the  defendant. 

The  doctrine  of  contribution,  in  such  cases^  rests  on  the 
Vol.  92.:,n-26 
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principle  that  where  parties  staud  in  equal  right,  equality  of 
burthen  becomes  equity.  4  Kent  Com.  371.  Where  one 
of  several  heirs  pays  the  debt  of  his  ancestor,  he  has  a  right 
in  equity  to  contribution  from  his  co-heirs.  Taylor  v.  Taylor^ 
8  B.  Men.  419.  Where  one  of  two  residuary  legatees  incurs- 
an  expebse  in  protecting  the  joint  interest,  and  his  act  is  ben- 
eficial to  both,  justice  requires  that  he  should  be  reimbursed 
by  his  co-legatee  to  the  extent  of  the  expense  incurred  on 
his  account.  Nav  Orleans  v.  Baltimore,  15  La.  An.  625.  If 
a  tenant  in  common  buy  in  an  outstanding  title,  he  may  claim 
contribution  on  the  ground  that  in  equity  it  enures  to  the 
benefit  of  both,  and  he  can  not  claim  it  for  himself  alone* 
Field  V.  Pelot,  1  McMul.  Eq.  369. 

The  appellant  claims  that  the  complaint  is  bad  because  the 
will  is  not  made  part  of  it,  but  the  suit,  as  already  staled,  is 
not  brought  upon  the  will.  There  was  no  error  in  overrul- 
ing the  demurrer  to  the  complaint  for  want  of  facts  sufficient.. 

The  objection  for  want  of  parties  is  not  alluded  to  in  the 
appellant's  brief  and  is,  therefore,  waived. 

As  to  the  second  assignment  of  error,  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

The  whole  tract,  notwithstanding  the  partition,  was  sub- 
ject to  the  payment  of  the  legacies  and  the  costs  of  administra- 
tion ;  nothing  but  the  payment  of  the  liabilities  could  relieve 
any  part  of  the  estate  therefrom,  and  the  payment  of  the  lia- 
bilities or  the  securing  thereof  by  any  person  interested  un- 
der section  2371,  supra,  could  not  be  prevented  by  any  protest 
or  objection.  And  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  third  paragraph  of  the  answer. 

This  paragraph  states  that  the  legacies  were  not  liens  oi> 
the  land,  because  they  had  not  been  filed  as  claims  against 
the  estate,  and  that  there  was  personal  estate  sufficient  to  pay 
all  the  indebtedness  of  said  estate  except  said  legacies. 

This  paragraph  is  insufficient.    It  does  not  follow  that  such 
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l^^acies  cease  to  be  a  lien  because  they  are  not  filed  as  claims, 
and  so  far  as  this  paragraph  goes  in  denial  of  any  part  of  the 
complaint;  it  is  embraced  in  the  general  denial.  It  shows  no 
safiScient  reason  why  the  defendant  should  not  contribute  in 
this  action. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant. 

FUed  Jan.  3, 1884. 


No.  10,831. 

Arnold  v.  Butterbaugh  et  al.  f?63^» 

Pabtition. — XieiM. — JudgmenL — Skenff^B  &i/e.— Pending  a  suit  for  parti- 
tion of  lands,  transcripts  of  justices'  judgments  against  one  of  the  ten- 
ants in  common,  who  was  a  party,  were  filed  in  the  clerk's  office  of  the 
county  in  which  the  lands  were  situated,  with  the  view  of  making  such 
judgments  liens  upon  his  interest.  Being  found  indiyisible,  the  landa 
were  sold  by  order  of  the  court  aUd  the  proceeds  divided  amongst  the 
tenants  in  common.  Afterwards  there  was  a  sale  by  the  sheriff  to  satisfy 
the  juflgments. 

Bddy  that,  as  against  the  purchaser  under  the  partition  proceedings  the 
liens  were  not  effective,  and  that  the  purchaser  at  sheriff's  sale  acquired 
no  title. 

From  the  Wabash  Circuit  Court. 

A.  Hesa  and  J.  E.  Ouigeriok,  for  appellant. 

/.  J).  Conner  and  J.  2).  Conner,  Jr.,  for  appellees. 

Hammond^  J.— On  June  12th)  1876,  Catherine  Swihart^ 
widow  of  John  Swihart^  deceased,  commenced  an  action  for 
partition  in  the  Wabash  Circuit  Court  against  the  sevetf  chil- 
dren and  only  heirs  of  said  decedent.  The  defendants  in  that 
action  were  duly  served  with  process  and  appeared  by  attorney 
or  guardian  ad  litem.  At  the  September  term  of  the  court 
in  1876^  a  partition  of  the  land  was  ordered,  and  commia- 
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sioners  were  appointed  for  that  purpose.  At  the  following  term 
the  commissioners  reported  partition  in  favor  of  the  widow, 
setting  off  to  her  in  severalty  one-third  in  value  of  the  land. 
As  to  the  residue  of  the  land,  they  reported  that  it  could  not 
he  divided  without  injury  to  the  owners  of  it.  The  court 
thereupon  directed  ite  sale,  and  the  division  of  the  proceeds 
thereof  among  said  children  of  the  decedent  in  accordance 
with  their  respective  interests  in  the  land.  A  commissioner 
was,  on  September  6th,  1877,  duly  appointed  to  make  the  sale 
He  sold  the  real  estate  as  follows :  To  the  appellee  Catherine 
Swihart  seven  acres ;  to  the  appellee  Mary  Grube  fifteen  acres; 
and  to  Mary  M.  Metzger  eighty  acres.  These  sales,  on  May 
14th,  1879,  were  confirmed  by  the  court,  and  deeds  were  exe- 
cuted to  the  purchasers,  who  went  into  possession  thereunder. 
Subsequently  Mary  M.  Metzger  conveyed  the  eighty  acres 
purchased  by  her  to  the  appellee  Noah  Butterbaugh. 

During  the  pendency  of  the  partition  proceedings,  namely, 
on  September  8th,  1877,  and  October  9th,  1877,  the  tran- 
scripts of  three  several  judgments,  aggregating  $229.85  and 
costs,  which  had  been  rendered  against  one  of  the  defendants 
in  the  partition  action,  were  filed  with  the  clerk  of  the  Wabash 
Circuit  Court.  Executions  were  issued  upon  these  transcripts, 
and  levied,  April  14th,  1882,  upon  the  undivided  one-seventh 
of  the  land  sold  in  said  partition  action.  Under  these  exe- 
cutions the  land  thus  levied  upon  was  sold  at  sheriff's  sale  to 
the  appellant  on  May  6th,  1882. 

This  was  an  action  by  the  appellees  to  set  aside  said  sheriff's 
sale  to  the  appellant,  and  to  quiet  the  appellees'  title.  The 
complaint  stated  the  facts  substantially  as  they  are  above  set 
out.  The  appellant  demurred  to  the  complaint  for  want  of 
facts.  His  demurrer  was  overruled,  to  which  ruling  he  ex- 
cepted, and,  declining  to  plead  further,  judgment  was  ren- 
dered for  the  appellees  in  accordance  with  the  prayer  of  their 
complaint.  The  sufficiency  of  the  appellees'  complaint  is  the 
only  question  before  us. 

In  actions  for  partition  all  lien-holders  whose  liens  do  not 
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extend  to  the  whole  of  the  real  estate  are  proper  parties. 
Milligan  v.  Pooky  36  Ind.  64 ;  Clark  v.  Stephenson,  73  Ind. 
489;  1  Works  Pr.,  section  159;  Poraeroy  Rem.^  sections 
373^  374  and  375.  If  partition  is  made  the  liens  follow  the 
tracts  of  land  to  which  they  properly  belong  when  set  off  in 
severalty.  If  the  land  is  sold  the  liens  are  transferred  to  the 
fund  which  is  the  proceeds  of  the  sale^  and  satisfied  therefrom. 
But  the  rule  as  to  making  lien-holders  parties  applies  only  to 
persons  having  liens  at  the  commencement  of  the  action  for 
partition.  The  action  is  an  action  in  remy  and  when  it  re- 
sults in  the  sale  of  the  real  estate^  the  purchaser  acquires  all 
tlie  right,  title  and  interest  held  by  the  parties  to  the  action 
at  the  time  of  its  commencement.  Where,  after  the  action 
is  begun,  a  party  conveys  his  interest,  or  a  lien  is  acquired 
against  it,  this  does  not  affect  the  rights  of  a  purchaser  at  a 
sale  ordered  in  the  partition  action.  Such  subsequent  vendee 
of  one  of  the  parties  or  lien-holder  may,  perhaps,  by  petition 
to  the  court  acquire  an  interest  in  the  proceeds  of  the  sale, 
but  the  sale  divests  his  title  or  lien. 

In  actions  to  foreclose  mortgages  it  is  not  necessary  to  make 
parties  thereto  those  who  purchase  the  real  estate  or  acquire 
liens  thereon  pendente  lite,  Jones  Mort.,  section  1411.  And 
the  same  rule,  in  our  opinion,  applies  to  actions  for  partition. 

The  lien  of  the  judgments  under  which  the  appellant  pur- 
chased at  sheriff's  sale  was  transferred  by  the  partition  sale  to 
the  proceeds  thereof  belonging  to  the  party  against  whom 
such  judgment  was  rendered.  The  appellant  acquired  no 
title  by  such  sheriff's  sale,  and  the  court  below  properly  over- 
ruled his  demurrer  to  the  complaint. 

Judgment  affirmed,  at  the  appellant's  costs. 

Filed  Jan.  3, 18^4. 
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No.  11,177. 

Louisville,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Zink. 

Justice  op  the  Peace. — Sufficiency  of  Complaint, — Demurrer, — In  civil 
actions  originating  before  a  justice  of  the  peace,  the  complaint  is  suffi- 
cient on  demurrer,  if  it  states  enough  tacts  to  inform  the  defendant  of  the 
nature  of  the  plaintiff's  action,  and  is  so  explicit  that  a  judgment  thereon 
will  constitute  a  bar  to  another  action  for  the  same  cause. 

Supreme  Court. —  Weight  of  Evidence, — The  finding  of  the  trial  conrt  will 
not  be  disturbed,  nor  its  judgment  reveised,  by  the  Supreme  Court,  on 
the  mere  weight  of  the  evidence. 

From  the  Floyd  Circuit  Court, 

D.  M,  AUpaugh  and  J.  C.  LawleVy  for  appellant. 
S,  B.  Voyles  and  H.  Morris,  for  appellee. 

HowK,  C.  J. — ^This  suit  was  commenced  by  the  appellee 
agaiffist  the  appellant,  before  a  justice  of  the  peace  of  Wash- 
ington county,  to  recover  the  value  of  two  milch  cows  alleged 
to  have  been  run  over  and  killed  jby  the  appellant's  train  of 
cars,  upon  the  line  of  its  railroad,  at  a  point  where  it  might 
have  been,  but  was  not,  securely  fenced  in.  Before  the  justice 
the  trial  of  the  cause  resulted  in  a  finding  and  judgment  for 
the  appellee  in  the  sum  of  (110,  and  the  costs  of  suit,  from 
which  judgment  the  appellant,  the  railway  company,  appealed 
to  the  circuit  court  of  Washington  county.  In  this  latter 
court,  on  the  appellant's  application,  the  venue  of  the  cause 
was  changed  to  the  Jackson  Circuit  Court,  wherein  the  parties 
subsequently  appeared,  and,  by  their  written  agreement,  the 
venue  of  the  cause  was  again  changed  to  the  court  below. 
There  the  cause  was  tried  by  the  court  and  a  finding  was  made 
for  the  appellee  in  the  sum  of  $110,  and,  over  the  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  accordingly. 

In  this  court  the  appellant  has  assigned  as  errors  (1)  the 
overruling  of  its  motion  for  a  new  trial,  and  (2)  that  appel- 
lee's complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 
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In  their  brief  of  this  cause  the  appellant's  counsel  have 
failed  to  point  out  any  objection  to  the  su£Bciency  of  the  ap- 
pellee's complaint;  and  we  can  see  none.  It  certainly  stated 
facts  su£Scient  to  inform  the  appellant  of  the  nature  of  appel- 
lee's cause  of  action^  and  was  so  explicit  that  a  judgment 
thereon  would  constitute  a  complete  bar  to  another  action  for 
the  same  cause.  This  is  a  sufficient  complaint  in  a  suit  orig- 
inating before  a  justice  of  the  peace.  Powell  v.  DeHart,  55 
Ind.  94 ;  Smith  v.  Stanford,  62  Ind.  392 ;  DePried  v.  Stale, 
€x  rd.y  68  Ind.  569 ;  BeiTieke  v.  Wurgler,  77  Ind  468. 

In  its  motion  for  a  new  trial  the  appellant  assigned  as 
causes  therefor  that  the  finding  of  the  court  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to  law,  and  that  the 
court  erred  in  its  assessment  of  the  amount  of  appellee's  re- 
covery, the  same  being  too  large.  A  careful  consideration  of 
the  evidence,  as  it  appears  in  the  record,  has  led  us  to  the  con- 
clusion that  the  finding  of  the  court  ought  not  to  be  disturbed 
for  either  of  the  causes  assigned  by  the  appellant  for  a  new 
trial.  No  good  purpose  will  be  subserved  by  a  statement  of 
the  evidence,  or  by  our  comments  thereon,  in  this  opinion. 
It  will  suffice  to  say  that  the  evidence  not  only  tends  to  sus- 
tain, but,  as  we  think,  fully  sustains,  the  finding  of  the  trial 
court  on  every  material  point.  In  such  a  case,  of  course, 
under  the  long  established  practice  of  this  court,  the  judg- 
ment below  can  not  be  disturbed  on  the  evidence.  In  such  a 
case,  the  rule  of  this  court  and  the  reasons  for  such  rule  will 
be  found  in  many  reported  cases,  and  need  not  be  repeated 
here.  Rudolph  v.  La7ie,  57  Ind.  115;  Fort  Wayne,  etc.,  R. 
R.  Co.  V.  Husselman,  65  Ind.  73 ;  Hayden  v.  Cretcher,  75  Ind. 
108;  Oomelius  v.  Coughlin,  86  Ind.  461. 

Appellant's  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs, 
nied  Jan.  %  1884 
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No.  11,256. 

Hall  v.  Harrell,  Assignee,  et  al. 

Married  Woman. — Inchoate  Interest  in  Meal  Eetate, — Judicial  Sale. —  Vohrn- 
tary  Assignment, — Rents. — A  voluntary  assignment  of  real  property  by  a 
husband  for  the  bene&t  of  creditors,  under  section  2662,  B.  S.  1881,  is  not 
a  judicial  sale  within  the  meaning  of  section  2508,  R.  ,S.  1881,  in  refer- 
ence to  the  inchoate  interest  of  married  women ;  and  the  assignment 
will  not  vest  in  the  wife  a  right  to  recover  from  the  assignee  one-third 
of  the  rents  accruing  from  the  property  from  the  date  of  the  assignment 
to  the  date  of  the  sale  of  the  land  by  the  assignee. 

From  the  Franklin  Circuit  Court. 

J.  F.  McKee  aod  D.  W.  McKee,  for  appellant. 
H,  Bernfj  F.  Berryy  8.  E.   Urmston  and  /.  Carta*,  for  ap- 
pellees. 

Black,  C— On  the  2d  of  April,  1878,  John  Hall,  then 
and  at  the  commencement  of  this  suit  the  husband  of  the  ap- 
pellant, executed  an  assignment,  in  which  the  appellant  did 
not  join,  of  all  his  property,  including  certain  real  estate  in 
Franklin  county,  for  the  benefit  of  his  creditors,  to  the  ap- 
pellee Harrell,and  delivered  to  him  possession  thereof.  Said 
Harrell  as  such  assignee,  having  received  as  rent  for  said 
real  estate  $1,950  from  April,  1878  to  July,  1882,  sold  and 
conveyed  said  real  estate  to  the  appellant  on  the  22d  of  July, 
1882;  and  she  thereafter  brought  her  suit  against  said  as- 
signee and  the  creditors  of  her  husband  to  recover  one-third 
of  said  sum  so  collected  as  rent,  still  in  the  hands  of  the  as- 
signee. 

A  demurrer  to  her  complaint  was  sustained. 

It  is  contended  on  her  behalf  that  the  general  assignment 
made  by  her  husband  in  trust  for  the  benefit  of  his  creditors, 
under  the  provisions  of  the  act  of  March  5th,  1859,  1  R.  S. 
1876,  p.  142  (section  26G2,  et  seq.,^.^.  1881),  amounted  to  a 
judicial  sale  of  said  real  estate  within  the  meaning  of  the  act  of 
March  11th,  1875  (R.  S.  1881,  section  2508);  that  upon  the 
execution  of  said  assignment  the  inchoate  interest  which  she 
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had  in  said  real  estate  by  virtue  of  her  marriage  became  absolute 
and  vested  in  her,  as  it  would  have  done  upon  the  death  of 
her  husband,  and  she  thereupon  had  the  right  to  the  immedi- 
ate possession  and  became  entitled  to  have  partition  thereof; 
that,  therefore,  she  was  entitled,  as  against  the  assignee  and 
the  creditors,  to  one-third  of  the  rent  for  the  entire  tract, 
which  accrued  and  was  collected  by  the  assignee  between  the 
date  of  the  execution  of  the  assignment  by  her  husband  and 
the  date  of  the  sale  of  the  land  by  the  assignee. 

In  argument,  reliance  is  placed  by  the  appellant  upon  Law- 
son  V.  DeBolty  78  Ind.  563,  and  Riley  v.  Davis,  83  Ind.  1.  But 
upon  the  authority  of  those  cases,  with  Wriqht  v.  Geloin,  85 
Ind.  128,  it  must  be  said  that  her  claim  is  not  well  founded. 
The  sale  made  by  the  assignee  and  approved  by  the  court 
was  a  judicial  sale  within  the  meaning  of  said  act  of  1875, 
but  the  voluntary  assignment  executed  by  her  husband  was 
not  such  a  sale. 

The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  appellant's  costs. 

Filed  Jan.  3, 1884. 


No.  10,908. 

Hand  et  al.  v.  Kidwell.  et  al. 

Evidence, — Prviciice. — Ilarmless  Error. — Where,  in  view  of  the  whole  evi- 
dence, a  fact  offered  to,  be  proved  is  immaterial,  there  is  no  error  in  re- 
jecting the  offer. 

Same. — Where  a  fact  is  clearly  proved  and  not  disputed  by  countervail- 
ing evidence,  a  refusal  to  admit  still  further  proof  in  its  support  will  be 
harmless. 

From  the  Madison  Circuit  Court. 

(r.  3/.  Ballard,  J,  W.  Samberry,  31,  A.  Chipman  and  /.  W. 
Sansberry,  Jr.,  for  appellants. 

M.  S.  Robinson  and  J.  W.  Loveit,  for  appellees. 
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NiBLACK^  J. — Action  by  Hiram  Hand  and  John  H.  Wag- 
oner against  Ira  A.  Kidwell  and  Martin  E.  Groode,  for  the  re- 
covery of  an  alleged  balance  due  on  purchase-money  for  real 
estate. 

The  complaint  charged  that  on  the  1st  day  of  October, 
1879,  the  plaintiffs  and  one  Milton  Kidwell  were,  and  for  a 
long  time  had  been,  partners  doing  business  under  the  firm 
name  of  Wagoner,  Kidwell  &  Hand,  and  were,  as  such  part- 
ners, the  owners  of  two  lots  in  one  of  the  additions  to  the  town 
of  Elwood  in  Madison  county ;  that  on  said  1st  day  of  Octo- 
ber, 1879,  said  partners  sold  and  conveyed  said  lots  to  the  de- 
fendants for  which  they  agreed  to  pay  the  sum  of  three  thou- 
sand and  six  hundred  dollars ;  that  there  remained  due  and 
unpaid  the  sum  of  five  hundred  dollars,  with  interest  from 
the  day  of  said  sale ;  that  the  said  Milton  Kidwell  died  on 
the  26th  day  of  March,  1880,  leaving  the  plaintiffs  his  sur- 
viving partners. 

The  defendants  answered :  1st.  The  general  denial.  2d. 
Payment.  Issue,  trial  by  jury,  verdict  for  the  defendants. 
New  trial  denied  and  judgment  on  the  verdict.  The  plaintifl^ 
appealing  assign  error  only  upon  the  refusal  of  the  circuit 
court  to  grant  a  new  trial. 

It  was  made  to  appear  by  the  evidence  that  a  mill  was  sit- 
uate upon  the  lots  sold  and  conveyed  to  the  defendants  as 
charged  in  the  complaint ;  that  at  the  time  the  defendants  be- 
<.'ame  the  purchasers  of  the  property  Milton  E.idwell  was 
equitably  indebted  to  the  defendant  Ira  A.  Kidwell  in  about 
the  sum  of  $500,  and  that  the  firm  of  Wagoner,  Kidwell  & 
Hand  owed  J.  M.  Dehority  &  Sons  about  the  sum  of  |1,100, 
on  a  note  originally  payable  to  one  Adair ;  that,  as  the  ostensi- 
ble result  of  some  understanding  between  Milton  Kidwell 
and  his  partners,  it  was  agreed  between  him  and  Ira  A.  Kid- 
well that  the  sum  of  $500,  which  he,  the  said  Milton,  owed 
to  the  said  Ira,  as  above  stated,  should  be  taken  into  the  ac- 
count, and  entered  to  the  credit  of  the  defendants  as  a  part 
of  the  purchase-money  for  the  lots^  the  gross  amount  of  which 
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was  estimated  at  $3,600 ;  that  said  sum  of  $500  was  upon 
final  settlement  treated  as  a  cash  payment  upon  and  counted 
as  a  part  of  the  purchase-money;  that,  after  deducting  said 
sum  of  $500,  and  some  other  sums  treated  as  payments, 
amounting  in  the  aggregate  to  three x)r  four  hundred  dollars 
more,  the  defendants  executed  to  the  firm  of  Wagoner,  Kidwell 
&  Hand  three  promissory  notes  for  what  remained  of  the 
purchase-money,  all  of  which*notes  had  been  paid  at  the  time 
of  the  trial. 

.  The  defendants  severally  testified  at  the  trial  that  it  was 
mutually  understood  and  agreed  between  all  the  parties  to 
the  sale  of  the  mill  property,  that  the  debt  of  $500  which 
Milton  Kidwell  owed  the  defendant  Ira  A.  Kidwell  was  to 
be  considered  a  part  of  the  purchase-money,  and  as  having 
been  cancelled  by  the  sale ;  that  when  the  transaction  was 
closed  by  the  execution  of  notes  for  the  remainder  of  the  pur- 
chase-money, that  debt  was,  in  pursuance  of  such  understand- 
ing and  agreement,  treated  as  cancelled,  and  as  constituting 
an  actual  payment  to  Milton  Kidwell  for  the  use  and  benefit 
of  the  firm  making  the  sale  and  of  which  he  was  then  a 
member. 

The  plaintiffs,  when  testifying  as  witnesses  m  rebuttal  to  the 
evidence  introduced  by  the  defendants,  claimed  that  the  un- 
derstanding and  agreement  between  them  and  the  other  par- 
ties respectively,  concerning  the  Milton  Kidwell  debt,  was 
that  the  said  Milton  was  to  arrange  and  pay  $500  to  Dehority 
&  Sons  to  be  placed  to  the  credit  of  the  firm  on  the  Adair 
note,  and  that  when  that  arrangement  should  be  made  the 
amount  owed  by  the  said  Milton  to  the  defendant  Ira  was  to 
be  treated  and  to  be  applied  as  a  payment  upon  the  purchase- 
money  of  the  lots  and  mill ;  that  when  said  sum  of  $500, 
representing  the  indebtedness  of  the  said  Milton  to  the  said 
Ira,  was  applied  on  the  purchase-money,  it  was  upon  the  con- 
dition that  the  said  Milton  should  thereafter  arrange  and  pay 
to  Dehority  &  Sons  a  like  sum,  to  be  credited  upon  the  Adair 
note;  that  the  said  Milton  had   not  arranged  and  paid  to 


412  SUPREME  CX)URT  OF  INDIANA, 

Hand  et'al.  v,  Kidweil  etcU, 

Dehority  &  Sons  said  sum  of  $500,  or  any  other  sum  to  be 
applied  upon  the  Adair  note ;  that  by  reason  thereof  the  con- 
dition upon  vhich  said  sum  of  $500  had  been  allowed  o^ 
a  credit  on  the  purchase-money  had  been  broken,  and  that 
sum  of  $500,  with  interest,  remained,  in  &ct,  unpaid. 

Other  witnesses  testified  in  the  cause.  Some  of  the  addi- 
tional facts  brought  out  tended  to  corroborate  the  testimony 
of  the  plaintiffs.  Other  additional  facts  tended  to  support 
the  theory  upon  which  the  defendants  rested  their  defence. 

The  first  cause  assigned  for  a  new  trial  was  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence. 
<^  This  cause  was  obviously  not  well  assigned.  As  must  have 

been  observed,  the  evidence  was  of  that  sharply  conflicting 
character  which  would  have  sustained  a  verdict  either  for  the 
plaintiffs  or  the  defendants,  the  jury  being  the  exclusive 
judges  of  the  mere  weight  of  the  evidence.  Aside,  however, 
from  this  view  of  the  evidence,  the  fact  that  the  amount  due 
from  Milton  Kidweil  to  the  defendant  Ira  A.  Kidweil  was 
entered  as  a  credit  on  the  purchase-money,  and  that  the  sale 
of  the  mill  property  was  closed  up  on  the  basis  that  $500  of 
the  purchase-money  had  been  thus  paid,  was  a  circumstance 
calculated  and  entitled  to  have  much  weight  with  the  jury, 
and  which  threw  upon  the  plaintiffs  the  burden  of  showing 
that  the  transaction,  which  was  absolute  upon  its  fece,  was 
conditional  only. 

All  the  other  causes  for  a  new  trial  to  which  counsel  have 
invited  our  attention  have  reference  to  items  of  evidence  of- 
fered by  the  plaintiffs  and  excluded  by  the  court. 

When  Ira  A.  Kidweil  was  on  the  witness  stand,  the  plain- 
tiffs interrogated  him  as  to  a  conversation  he  was  supposed  to 
have  heard  between  James  M.  Dehority  and  Milton  Kidweil, 
in  which  the  latter  submitted  to  the  former  a  proposition  for 
the  payment  of  $500  on  the  Adair  note ;  but  the  court  refused 
to  permit  the  witness  to  answer  the  question,  and  that  refusal 
of  the  court  was  assigned  as  a  cause  for  a  new  trial. 

No  argument  is  submitted  in  behalf  of  the  materiality  of 
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the  evidence  thus  excluded,  aud  when  considered  with  refer- 
€Dce  to  the  real  controversy  between  the  parties,  we  fail  to  see 
its  materiality.  At  all  events,  the  plaintiffs  were  not  injured 
by  the  rejection  of  the  proffered  evidence,  as  it  was  otherwise 
shown  that  Milton  Kidwell  failed  to  make  good  whatever 
proposition  he  may  have  made  to  Dehority  for  the  payment 
of  any  amount  on  the  Adair  note. 

The  plaintiffs  also  offered  to  prove  by  Hiram  Hand,  while 
testifying  as  a  witness,  that  he  and  Wagoner,  his  co-plaintiff, 
had,  since  the  death  of  Milton  Kidwell,  paid  off  and  taken  up 
the  Adair  note,  but  the  court  refused  U}  permit  them  to  make 
the  proposed  proof,  and  that  was  also  assigned  as  a  cause  for 
a  new  trial. 

The  proof  thus  offered  appears  to  us  to  have  been  quite 
immaterial  to  the  real  issue  between  the  parties.  The  plaintiffs 
prosecuted  the  action  upon  the  theory  that  Milton  Kidwell 
had  promised  to  pay  $500  on  the  Adair  note  for  the  benefit 
of  the  firm  of  which  they  were  the  surviving  representatives, 
as  the  condition  upon  which  the  defendants  had  received  a 
credit  for  that  sum  on  the  purchase-money  for  the  mill  prop- 
erty, but  had  failed  to  make  such  payment  while  living,  and 
had  died  without  having  paid  said  sum  of  money,  or  any  part 
of  it,  by  reason  of  which  the  condition  upon  which  the  de- 
fendants had  so  received  credit  on  the  purchase-money  had 
been  broken.  Whether  the  plaintiffs  had  paid  the  Adair  note, 
presented  an  inquiry  entirely  collateral  to,  and  independent 
of,  the  theory  upon  which  the  action  was  prosecuted. 

The  plaintiffs  asked  several  witnesses  the  question  whether 
Milton  Kidwell  had  ever  paid  to  Dehority  &  Sons  any  sum  of 
money  to  be  applied  upon  the  Adair  note;  but  in  all  of  such 
cases,  in  which  questions  have  been  reserved  and  to  which 
counsel  have  referred  in  argument,  the  court  declined  to  per- 
mit the  witnesses  to  answer  that  question.  The  fact,  how- 
ever, that  Milton  Kidwell  had  never  made  any  such  payment 
was  established  beyond  all  controversy,  either  directly  or  in- 
cidentally, by  the  testimony  of  other  witnesses.     The  defend- 
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ants  did  not  claim  that  the  said  Milton  had  ever  made  any 
such  payment,  and  in  that  respect  there  was  no  conflict  in  the 
evidence.  When  an  uncontested  proposition  is  once  clearly 
established  by  evidence,  it  is  not  error  for  the  court  to  decline 
to  permit  further  evidence  to  be  introduced  of  a  merely  cu- 
mulative character. 

A  careful  examination  of  the  proceedings  at  the  trial  leads 
us  to  the  conclusion  that  the  plaintiflfe  were  not  injured  in  any 
material  respect  by  the  exclusion  of  any  of  the  evidence  of- 
fered by  them  during  the  progress  of  the  cause. 

The  judgment  is  aflSrmed,  with  costs. 

Filed  Jan.  3,  1884. 


No.  8253. 

Gwynne  v.  Ramsey. 

Vendor  and  Vendee  of  Beal  Estate.— iSesetsnon  of  Contract.— (huier. — 
Sufficiency  of  OompfaiTit.— Recovery  of  Parcha^e-Money, — Facte  and  Evidence. — 
Demurrer. — A  complaint  by  the  vendee  of  real  estate  against  the  vendor^ 
alleging  that  the  vendor  had  rescinded  the  contract  of  parchase,  and 
ousted  the  vendee  from  and  taken  possession  of  the  real  estate,  and  de- 
manding the  recovery  of  the  purchase-money  previously  paid  on  the 
contract,  is  sufficient  on  demurrer  without  averring  the  manner  and 
particulars  of  either  the  rescission  or  ouster,  as  these  are  matters  of 
evidence. 

Same. — Consent  (^  Parties. — Evidence, — One  party  can  no  more  rescind  than 
one  party  can  make  a  valid  and  binding  contract  between  two  or  more  par- 
ties; but  the  mutual  consent  of  all  parties  to  the  rescission  of  the  contract 
may  be  shown  by  their  respective  acts  as  well  as  by  express  agreement. 

Same. — In  Statu  Quo, — Rents  and  Profits. — Where  the  vendee  has  occupied 
the  lands  for  several  years  nnder  the  contract  of  purchase,  receiving  the 
rents  and  profits,  he  can  not  treat  the  contract  as  rescinded  and  maintain 
a  suit  for  the  recovery  of  the  purchase-money,  at  least  until  the  vendor 
is  placed  in  the  same  situation  he  was  in  before  the  contract  was  made. 

From  the  Shelby  Circuit  Court. 

S.  Major  J  A.  Major  j  B.  F,  Love  and  -H".  Ct  Morrison,  for 
appellant. 

T.  B.  Adams  and  L.  T.  Michener,  for  appellee. 
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HoWK,  J. — This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  certain  moneys  which  the  appellee  al- 
leged he  had  paid  the  appellant  upon  a  contract  for  the  pur* 
chase  of  certain  real  estate,  which  contract  he  claimed  had 
been  rescinded.  Appellee's  complaint  contained  three  para- 
graphs, to  which  the  appellant's  demurrer  was  overruled  by 
the  court.  The  appellant  answered  in  three  paragraphs,  of 
which  the  first  paragraph  was  a  general  denial,  and  each  of 
the  other  two  paragraphs  was  a  special  or  affirmative  answer. 
The  court  sustained  the  appellee's  demurrer  to  the  third  par- 
agraph of  answer,  and  to  this  ruling  appellant  excepted.  To 
the  second  paragraph  of  answer  appellee  replied  by  a  gen- 
eral denial.  The  issues  joined  were  tried  by  a  jury,  and  a. 
verdict  was  returned  for  appellee,  assessing  his  damages  in 
the  sum  of  $1,135.  Over  appellant's  motion  for  a  new  trial 
and  his  exception  saved,  the  court  rendered  judgment  on  the* 
verdict. 

The  first  error  complained  of  by  the  appellant  in  argument- 
is  the  overruling  of  his  demurrer  to  the  first  paragraph  of  ap- 
pellee's complaint. 

In  this  first  paragraph  of  complaint  the  appellee  alleged, 
in  substance,  that  on  the  20th  day  of  January,  1873,  the  ap- 
pellant bargained  and  sold  to  the  appellee  a  certain  tract  of 
land  in  Shelby  county,  Indiana,  containing  forty  acres,  more 
or  less,  upon  the  following  terms  and  conditions,  to  wit :  Ap- 
pellee was  to  pay  appellant  therefor  $500  down,  by  convey- 
ing to  him  a  parcel  of  real  estate  containing  six  acres,  more 
or  less,  and  the  sum  of  $500  each  year  thereafter  for  three 
years,  and  appellee  was  to  have  and  to  hold  possession  of  said 
forty-acre  tract,  and  the  appellant  was  to  take  all  the  wood 
cut  by  appellee  and  delivered  at  the  railroad  as  part  payment 
on  the  yearly  payments  as  aforesaid,  and  upon  the  payment 
of  the  purchase-price  of  said  land  as  aforesaid,  he  was  to  ex- 
ecute to  appellee  a  good  and  sufficient  deed  for  the  convey- 
ance of  said  land  to  appellee,  which  contract  was  reduced  to 
writing,  but  has  since  been  accidently  destroyed  by  fire,  and 
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therefore  the  appellee  could  aot  file  a  copy  thereof  with  the 
first  paragraph  of  this  complaint.  And  the  appellee  averred 
that,  in  pursuance  of  such  contract,  he  conveyed  to  appellant 
the  said  six  acres  of  land  in  discharge  of  the  first  payment  of 
$500 ;  that  thereupon,  in  pursuance  of  said  agreement,  ap- 
pellant put  appellee  in  possession  of  the  forty-acre  tract  as 
aforesaid ;  that  appellee  delivered  to  appellant,  at  the  rail- 
road,    wood,  of  the  value,  to  wit,  of  $1,200,  and  paid 

appellant's  turnpike  tax,  at  his  request,  to  the  amount  of 
$43.50.  A  bill  of  particulars  of  which  wood  and  money  paid, 
marked  "  Exhibit  A,"  was  filed  with  and  made  part  of  such 
first  paragraph  of  complaint.  And  the  appellee  averred  that 
he  held  possession  of  such  forty-acre  tract  until  March  1st, 
1877,  at  which  time  appellant  ousted  appellee,  took  possession 
of  the  land  and  rescinded  such  contract  without,  in  any  way, 
paying  or  reimbursing  appellee  fbr  the  six-acre  tract  of  land 
conveyed  to  appellant  as  aforesaid,  or  for  the  wood  delivered, 
the  money  paid,  etc.,  and  without  placing  appellee  in  tAatu 
quo;  that  from  that  time  until  the  commencement  of  this  suit 
the  appellant  had  continued  to  hold,  and  then  held^  the  pos- 
session of  said  land  and  exercised  full  and  afai^olute  control 
thereover ;  that  appellee  acquiesced  in  such  rescission  by  the 
appellant,  and  ever  since  then  had  treated  such  contract  as 
rescinded,  and  brought  this  suit  because  of  such  rescission, 
and  that,  by  reason  of  the  premises,  the  appellee  had  sus- 
tained damages  in  the  sum  of  $3,000.     Wherefore,  etc. 

In  discussing  the  sufficiency  of  this  paragraph  of  complaint 
the  appellant's  learned  counsel  insist  that  the  paragraph  is 
bad,  on  the  demurrer  thereto,  for  the  reason  that  the  appel- 
lee has  alleged  therein  mere  legal  conclusions  instead  of  the 
facts  from  which  such  conclusions  are  or  might  be  drawn. 
Counsel  say:  "The  ouster  and  rescission  thus  alleged  are 
but  conclusions,  and  not  facts  showing  an  ouster  and  rescis- 
sion, which  is  in  violation  of  a  well  settled  rule  of  pleading. 
If  the  ouster  of  Ramsey  has  any  legal  force  or  effect,  the 
pleader  should  have  averred  how  Gwynne  ousted  him,  by 
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physical  force  or  by  suit  at  law^  and  stated  the  circumstances, 
if  any,  showing  the  ouster  to  be  wrongful ;  and  he  should 
also  have  averred  that  he  did  so  oust  him  with  the  intention 
of  rescinding  the  contract."  This  position  of  appellant,  we 
think,  is  untenable,  and  the  argument  of  his  counsel  is  un- 
sound. The  ouster  of  appellee  from  the  land  was  an  alleged; 
fact,  and  not  a  legal  conclusion ;  while  the  manner  in  which 
he  was  ousted  was  matter  of  evidence  merely,  whether  he  was 
ejected  by  physical  force  or  by  process  of  law.  Pleading 
matter  of  evidence  is  in  violation  of  the  rule  enunciated  in 
the  second  clause  of  section  338,  R.  S.  1881,  which  requires 
the  complaint  to  contain  "A  statement  of  the  facts  constitu- 
ting the  cause  of  action."  The  alleged  rescission  of  the  con- 
tract was  also  the  allegation  of  a  fact  aild  not  merely  of  a 
conclusion.  The  manner  of  rescinding  the  contract  was  a 
matter  to  be  shown  by  the  evidence,  and  not  by  the  allega- 
tions of  the  complaint.     Smith  v.  Fdton,  85  Ind.  223. 

Doubtless,  it  is  true  as  a  general  proposition,  that  a  con- 
tract can  only  be  rescinded  by  the  common  consent  of  all  the 
parties  thereto.  One  party  can  no  more  rescind  than  one 
party  can  make  a  valid  and  binding  contract  between  two  or 
more  parties.  But  the  vendor  of  real  estate-who  stipulates 
in  his  contract  that  the  vendee  shall  have  and  hold  the  pos- 
session of  such  real  estate,  and  puts  him  in  possession  thereof, 
and  thereafter  ousts  him  from  such  possession  and  resumes 
and  holds  the  possession  as  against  his  vendee,  thereby  evinces 
his  intention  to  rescind  such  contract.  If  thereupon  the 
vendee  acquiesces  in  these  acts  of  the  vendor  as  indicative 
of  his  intention  to  rescind  the  contract,  and  brings  an  action 
to  recover  his  damages  occasioned  by  such  rescission,  it  may 
well  be  said,  we  think,  that  both  parties  concur  in  and  con- 
sent to  the  rescission.  We  know  of  no  reason  why  the  mu- 
tual consent  of  the  parties  to  the  rescission  of  the  contract 
may  not  be  shown  by  their  acts,  as  conclusively  and  satisfac- 
torily as  by  evidence  tending  to  prove  an  express  rescission. 
Vol.  92.-27 
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When  the  rescission  is  shown,  either  by  express  agreement  or 
by  the  acts  of  the  parties  clearly  indicative  thereof,  an  action 
will  lie  to  recover  whatever  may  have  been  paid  or  delivered^ 
or  the  value  thereof,  on  account  of  such  rescinded  contract. 
Fowler  v.  Johnson,  19  Ind.  207 ;  Dantzeiser  v.  Oook,  40  Ind. 
65 ;  Dotson  v.  Bailey,  76  Ind.  434. 

We  are  of  opinion,  therefore,  that  the  court  committed  no 
error  in  overruling  either  appellant's  motion  to  make  the  first 
paragraph  of  complaint  more  specific,  or  his  demurrer  to  such 
paragra})h.  Nor  is  there  any  available  error  in  the  decision 
of  the  court  in  overruling  the  motion  to  strike  out  or  reject 
certain  parts  of  the  first  paragraph  of  complaint.  The  effect 
of  such  ruling,  even  if  erroneous,  was  at  most  to  "leave  sur- 
plusage in  the  record,  which  does  not  vitiate  that  which  is 
good.*'  Mires  v.  Alley,  51  Ind.  507.  House  v.  3fcKinney,  54 
Ind.  240 ;  City  of  Oraiofordsville  v.  Brundage,  57  Ind.  262. 
The  first  paragraph  of  complaint  is  sufficient,  and  no  objection 
is  urged  here  to  either  the  second  or  third  paragraph.  We 
may  remark,  however,  that  the  appellee  sued,  in  the  second 
paragraph  of  his  complaint,  for  so  much  money  had  and  re- 
ceived by  appellant  for  his  use,  and,  in  the  third  paragraph,, 
for  wood  sold  and  delivered  by  him  to  appellant. 

Appellant's  counsel  also  claim  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial.  Under  this  error  the  first 
question  discussed  by  counsel  is  the  alleged  insufficiency  of 
the  evidence  to  sustain  the  verdict.  A  careful  examination 
of  the  record  shows  that  evidence  was  introduced  on  the  trial 
tending  to  establish  and  sustain  each  and  every  material  aver- 
ment in  appellee's  complaint.  In  such  a  case  it  is  the  settled 
rule  in  this  court  that  a  judgment  will  not  be  reversed  on 
what  may  seem  to  be  the  preponderance  of  the  evidence.  The 
weight  of  evidence  and  the  credibility  of  witnesses  are  ques- 
tions so  peculiarly  within  the  province  of  the  jury  that,  when 
their  verdict  has  met  the  approval  of  the  trial  court,  it  will 
not  be  disturbed  here  on  a  mere  matter  of  fact,  unless  it  ap- 
pear that  on  some  material  point  there  has  been  an  absolute 
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failure  of  evidence.  Fort  Wayne,  etc.,  R.  R,  Go.  v.  Hussd- 
many  65  Ind.  73;  Hayden  v.  Cretoher,  75  Ind.  108;  Come- 
liu8  V.  Coug/diny  86  Ind.  461. 

In  their  argument  upon  the  instructions  of  the  court  to  the 
jury,  appellant^s  counsel  first  submit  some  "  general  objec- 
tions "  to  all  the  instructions.  These  objections  are  founded 
upon  the  supposed  insufficiency  of  the  first  paragraph  of  ap- 
pellee's complaint.  What  has  been  said  in  this  opinion,  in 
considering  the  question  of  the  sufficiency  of  the  first  para- 
graph of  complaint,  therefore,  practically  disposes  of  appel- 
lant's '^general  objections  to  all  the  instructions  of  the  court," 
adversely  to  the  arguments  of  his  counse.1,  and  need  not  be 
repeated  in  this  connection.  The  first  instruction  of  the  court, 
of  which  appellant's  counsel  separately  and  earnestly  complain, 
reads  as  follows :  ."  One  of  the  modes  by  which  such  a  con- 
tract  may  be  rescinded  is  by  mutual  agreement  of  the  parties 
thereto.  Such  an  agreement  need  not  be  in  writing,  nor  in 
any  express  form  of  words  at  all,  but  may  be  inferred  from 
the  acts,  conduct  and  declarations  of  the  parties,  if  they  are 
sufficient  to  justify  the  inference  that  the  mutual  understand- 
ing and  intention  of  the  parties  were  that  the  contract  should 
be  rescinded." 

Counsel  say  that  this  instruction  was  calculated  ^'  to  mis- 
lead the  jury,"  because  it  contained  an  intimation  that  such  a 
contract  as  the  one  in  evidence  might  be  rescinded  in  some 
other  mode  than  by  the  mutual  agreement  of  the  parties. 
The  instruction  could  not  possibly  mislead  the  jury,  for  while 
it  spoke  of  rescission  by  mutual  agreement  as  '^  one  of  the 
modes,"  it  did  not  inform  the  jury  of  any  other  "  mode"  of 
rescission.  Kescission  by  the  mutual  agreement  of  the  parties 
was  the  only  mode  of  rescission  embraced  in  the  issues  or  pre- 
sented by  the  evidence.  The  qourt  did  not  err  in  instructing 
the  jury  that  such  an  agreement  need  not  be  in  writing,  nor 
expressed  in  words  even,  but  might  be  inferred  from  the  acts, 
conduct  and  declarations  of  the  parties,  if  their  acts,  conduct 
and  declarations  were  sufficient  to  justify  the  inference  of  such 
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an  agreement.  The  instruction  was  within  the  issues^  and 
applicable  to  the  evidence.  The  instruction  was  correct,  as 
far  as  it  went,  and  the  omissions  therein  were  supplied  bv 
other  instructions. 

The  next  instruction  of  which  appellant  complains  in  his 
brief  reads  as  follows :  "Again,  it  is  a  general  rule,  that  where 
oue  party  to  a  contract  wrongfully  violates  or  refuses  to  per- 
form it,  in  any  essential  particular,  the  other  party  may,  on 
his  part,  elect  to  treat  it  as  rescinded.  Has  the  plaintiff  brought 
his  case  within  this  general  rule  ?  He  has,  if  he  has  proved, 
First.  That  this  defendant  did  so  violate,  or  refuse  to  perform, 
the  contract  or  any  essential  particular  on  his  part;  and.  Sec- 
ond. That  he  (plaintiff)  afterwards  elected,  on  his  part,  to 
treat  each  (such  ?)  violation  or  refusal  of  the  defendant  as  a 
rescission.  If  he  has  not  proved  this,  then  he  has  not  bcougbt 
his  case  within  the  general  rule  above  stated.'' 

We  are  of  opinion  that  this  instruction,  abstractly  consid- 
ered, does  not  contain  a  correct  statement  of  the  law,  and, 
certainly  not,  as  applied  to  the  issues  and  evidence  in  this 
cause.  Appellee  alleged  in  the  first  paragraph  of  his  com- 
plaint that  he  continued  in  possession  of  the  land,  under  his 
contract  of  purchase,  until  the  1st  day  of  March,  1877.  Be- 
fore that  time  all  the  instalments  of  purchase-money  under 
the  contract  had  become  due  and  payable ;  and  on  the  day 
last  named  there  was  due  the  appellant  from  the  appellee,  on 
account  of  such  purchase-money,  a  balance  of  about  $1,600, 
which  remained  unpaid.  At  or  before  the  date  named,  the 
dwelling-house  on  the  land  was  destroyed  by  fire.  Appellant 
did  not  attempt  to  rebuild  the  house,  but  voluntarily  left  the 
land  and  went  elsewhere  to  reside.  It  nowhere  appears  in  tije 
record  that  appellee  ever  tendered  to  appellant  the  balance  of 
the  purchase-money,  for  which  he  was  then  in  default,  or  that 
he  then,  or  afterwards,  asked  the  appellant  to  fulfil  his  con- 
tract ;  on  the  contrary,  it  does  appear  from  appellee's  own  tes- 
timony, that  appellant  refused  to  take  back  the  land,  but  of- 
fered to  throw  off  part  of  the  sum  due  him  and  take  the 
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appellee's  notes,  due  in  one,  two  and  three  years,  for  the  resi- 
due. The  only  facts  appearing  in  the  record,  which  seem  to 
be  inconsistent  with  the  foregoing  statement,  and  tend  to  show 
appellant's  intent  to  rescind  the  contract,  are  his  acts  in  di- 
recting his  agent,  after  the  appellee  left  the  land,  to  have  it 
cultivated  and  not  to  allow  it  to  grow  up  in  weeds. 

In  Barickman  w.  KuykendaUy  6  Blackf.  21,  it  was  said: 
"The  vendee  having  occupied  the  land  several  years  under 
the  contract — receiving  the  rents  and  profits, — the  parties  can 
not  be  placed  in  the  same  situation  they  were  in  before  the 
contract  was  made ;  and,  consequently,  if  the  contract  be  valid, 
the  vendee  could  not  rescind  it,  and  sue  in  indebUcUns  assump- 
sit for  the  money  paid.  His  remedy  for  a  breach,  in  such  case, 
could  only  be  on  the  special  contract.  Hunt  v.  Silk^  5  East, 
449 ;  Chit.  Cont.  188 ;  Peters  v.  GoocA,  4  Blackf  515."  See,  also, 
Wiley  v.  Howard^  15  Ind.  169;  Teter  v.  Hinders,  19  Ind.  93. 

Where  ^one  party  has  refused  to  perform  an  essential  part 
of  an  entire  contract,  the  other  party  may  treat  the  contract 
as  rescinded,  if  the  first  party  can  be  placed  in  the  same  sit- 
uation as  before.  Luey  v.  Bundy,  9  N.  H.  298 ;  Allen  v.  TFe66, 
24  N.  H.  278 ;  Burge  v.  Cedar  Rapids,  etc.,  R.  R.  Co.,  32 
Iowa,  101. 

In  the  case  last  cited  the  court  said :  "  Generally,  no  con- 
tract can  be  rescinded  by  one  of  the  parties  unless  both  can 
be  restored  to  the  condition  in  which  they  were  before  the 
contract  was  made.  If,  therefore,  one  of  the  parties  has  de- 
rived an  advantage  from  a  partial  performance,  he  can  not 
hold  this  and  consider  the  contract  as  rescinded,  because  of 
the  non-performance  of  the  residue,  but  must  do  all  that  the 
contract  obliges  him  to  do,  and  seek  his  remedy  in  damages. 
2  Parsons  Contracts  (5th  ed.),  p.  679 ;  Franklin  v.  Miller,  4 
Ad.  &  El.  599 ;  Hunt  v.  Silk,  5  East,  449 ;  Bud  v.  Blandford, 
2  Young  &  J.  278.  The  plaintiff's  remedy  is  upon  the  con- 
tract, and  not  as  here  sought." 

In  the  case  at  bar  it  appeared  from  the  appellee's  own  show- 
ing that  he  had  the  possession,  use  and  occupation  of  the  land, 
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under  the  contract,  for  more  than  four  years ;  and,  in  snch 
case,  it  was  error  in  the  court  to  instruct  the  jury  that  appel- 
lee might  elect  to  treat  the  contract  as  rescinded. 

As  the  view  we  have  taken  of  the  instruction  last  quoted 
will  necessarily  lead  to  the  reversal  of  the  judgment,  we  need 
not  extend  this  opinion  in  the  consideration  of  the  other  in- 
structions complained  of. 

The  motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Filed  Nov.  9, 1883.    Petition  for  a  rehearing  overruled  Jan.  2, 1884. 


No.  10,886. 

Conway  v.  Day  et  al. 

JiTDOMENT. — Mistake. — Record  —  Correcting  Clerical  Error, — Eddenec — A 
judgment,  rendered  in  December,  1875,  appeared  by  the  record  to  have 
been  rendered  on  a  note  dated  in  May,  1875,  bearing  interest  at  ten  per 
cent,  per  annum  and  waiving  appraisement  la^s,  but  the  judgment  did 

'  not  waive  appraisement,  nor  was  it  made  to  bear  ten  per  cent,  interest 
as* the  statute  then  in  force  required.  Upon  motion  to  correct  the  record 
in  these  respects  on  account  of  clerical  misprision, 

Heldj  that  the  record  alone  was  sufficient  evidence  to  support  the  motion. 

From  the  Huntington  Circuit  Court. 

J.  B.  KenneTy  J.  L  DUky  J.  C  BranyaUy  G.   W.   WaUdm 
and  M.  L.  Spencer^  for  appellant. 
L.  P.  MiUigariy  for  appellees. 

Hammond,  J. — This  was  a  motion  by  the  appellant  to  cor- 
rect a  judgment  rendered  at  a  former  term  of  the  court  below 
in  his  favor,  against  the  appellees. 

It  was  claimed  that  the  judgment  should  have  borne  in- 
terest at  ten  per  cent.,  and  have  been  collectible  without  bene- 
fit of  appraisement  laws ;  but  that  the  clerk,  by  mistake,  en- 
tered the  judgment  as  bearing  six  per  cent,  interest  only,  and 


NOVEMBER  TERM,  1883.  423 

Conway  v.  Day  et  al. 

without  any  order  for  ite  collection  without  relief  from  val- 
uation or  appraisement  laws.  In  the  first  place,  the  court  be- 
low held  the  appellant^s  motion  insufficient,  but  upon  appeal 
to  this  court  the  decision  was  reversed.  Conway  v.  Day,  79^ 
Ind.  318.  On  the  case  being  remanded,  the  appellant's  mo- 
tion came  up  for  hearing,  and  in  support  of  it  he  introduced 
in  evidence  the  record  of  the  former  case.  His  motion  was 
overruled,  to  which  ruling  he  excepted,  and  from  this  deci- 
sion he  has  again  appealed  to  this  court. 

It  was  shown  by  the  record  of  the  case  in  which  the  judg- 
ment was  rendered,  that  the  appellant's  complaint  was  in  two 
paragraphs.  The  first  was  based  upon  a  promissory  note  ex- 
ecuted by  the  appellees  to  the  appellant  May  13,  1875,  for 
#2,500,  payable  five  months  after  date  at  the  Citizens  Bank 
of  Huctington,  Indiana,  with  ten  per  cent,  interest  from  date 
until  paid,  waiving  valuation  laws.  The  second  paragraph 
of  the  complaint  alleged  the  sale  and  delivery  of  a  horse  by 
the  appellant  to  the  appellees  on  May  13,  1875,  for  $4,000. 
The  appellees  answered,  admitting  the  execution  of  the  note 
and  the  purchase  of  the  horse,  alleging  that  at  the  time  of  the 
purchase  they  paid  the  appellant  $1,500  in  money,  and  exe- 
cuted the  note  sued  on  for  the  residue  in  full  payment  for  the 
horse,  and  stating  facts  showing  a  failure  of  consideration. 
The  case  was  tried  by  a  jury,  who  returned  a  verdict  for  the 
appellant  for  $2,670.83,  being  eighty  cents  more  than -was  then 
due  on  the  note.  The  appellant  remitted  eighty  cents,  and 
judgment  was  rendered  in  his  favor  December  9, 1875,  for 
$2,670.  The  judgment  as  entered  by  the  clerk  bore  but  ^ix 
per  cent,  interest,  and  contained  no  direction  for  its  collec- 
tion without  benefit  of  appraisement. 

We  think  it  appears  quite  clearly  from  the  record  that  the 
verdict  and  judgment  were  prc'dicated  upon  the  note  declared 
upon  in  the  first  paragraph  of  the  appellant's  complaint. 
The  note  being  without  benefit  of  appraisement  laws,  the 
judgment  should  have  been  entered  in  the  same  manner. 
Section  15,  1  R.  S.  1876,  p.  636.     By  section  1  of  the  act  of 
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February  5,  1873  (1  R.  S.  1876,  p.  600),  which  was  in  force 
when  the  note  sued  upon  was  executed  and  when  the  jodg- 
ment  thereon  was  rendered^  judgments  on  contracts  bore  the 
same  rate  of  interest  as  was  expressed  in  the  contracts  on 
which  they  were  rendered,  which  rate  of  interest  was  re- 
quired to  be  specified  in  such  judgments. 

There  was  an  evident  mistake  in  the  appellant's  judgment 
as  entered  by  the  clerk.  It  should  have  borne  ten  instead 
of  six  per  cent,  interest.  It  should  also  have  contained  an 
order  for  its  collection  without  the  benefit  of  valuation  or 
appraisement  laws.  As  the  mistake  is  apparent  from  the  rec- 
ord itself,  without  evidence  aliunde,  the  appellant's  motion 
should  have  been  sustained.     Relly  v.  BurUm,  71  Ind.  118. 

Reversed  at  appellees'  costs,  with  instructions  to  sustain  the 
appellant's  motion,  and  by  entry  nunc  pro  tunc  to  correct  the 
judgment  as  asked  in  said  motion. 
Filed  Jan.  4, 1884. 


No.  10,691. 

McCiiBLLAN  V.  Bond,  Trustee. 

PraVhcb. — iS^/iial  Finding, — A  paper  not  signed  by  the  jadge,  nor  bronght 
upon  the  record  by  bill  of  exceptions  or  order  of  court,  will  not  be 
treated  by  the  Supreme  Court  as  a  special  finding  under  the' statute. 

Same. — Filing  Pleadings.— Discrdion.—'Where  the  court  below  permits  plead- 
ings to  be  filed  after  issue  and  the  trial  has  begun,  the  Supreme  Court  will 
reverse  its  action  only  when  there  has  been  an  abuse  of  discretion. 

Saiae. — Curing  Error. — Emdence, — A  trial  court  may  correct  an  error  in  ex- 
cluding evidence,  and  remove  it,  by  afterwards  giving  opportunity  to 
introduce  the  rejected  evidence. 

Same. — Objection  to  Eviflence. — Where  the  reason  given  below  in  support  of 
an  objection  to  evidence  does  not  appear  in  the  record,  the  Supreme  Court 
will  not  consider  the  question. 

Same. — An  objection  to  evidence,  "  that  it  is  not  competent,"  is  too  general 
to  present  any  question  in  the  Supreme  Court. 

Same. — Where  the  incompetency  of  evidence  results  only  in  consequence 
of  other  evidence  in  the  cause,  that  other  evidence  must  be  in  the  record, 
else  the  Supreme  Court  can  not  consider  th^  question. 
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From  the  DeKalb  Circuit  Court.  / 

W.  H.  DUhy  for  appellant. 

W.  H.  Coombs,  J.  Morris  and  R.  C.  Bell,  for  appellee. 

ElIiIOTT,  J. — What  the  appellant  denominates  a  special 
finding  is  not  signed  by  the  judge,  nor  incorporated  in  a  bill 
of  exceptions,  nor  is  it  made  part  of  the  record  by  order  of 
the  trial  court.  We  can  not  treat  it  as  a  special  finding  of 
fiicts  within  the  meaning  oCthe  statute.  Peoria,  etc..  Ins,  Co. 
V.  Walsery  22  Ind.  73 ;  Roberts  v.  Smith,  34  Ind.  550 ;  Wd- 
bom  V.  Lewis,  42  Ind.  363 ;  Board,  etc,,  v.  Reynolds,  44  Ind. 
509  (15  Am.  R.  245) ;  Conwell  v.  Clifford,  45  Ind.  392 ;  Shaiie 
V.  Lowry,  48  Ind.  205;  Bake  v.  Smiley,  84  Ind.  212. 

It  is  within  the  discretion  of  tlie  trial  court  to  permit  or 
refuse  to  permit  a  party  to  file  a  pleading  after  issue  has  been 
joined  and  part  of  the  evidence  heard.  Where  there  has  been 
an  abuse  of  this  discretion  the  appellate  court  will  interfere, 
but  in  no  other  case.  We  can  not  say  that  there  was  an  abuse 
of  discretion  in  this  case  in  refusing  to  allow  the  appellant  to 
file  an  additional  paragraph  of  cross  complaint. 

If  evidence  is  at  first  excluded,  but  the  ruling  excluding  it 
is  afterwards  withdrawn  and  full  opportunity  given  to  intro- 
duce the  evidence,  there  is  no  error  warranting  a  reversal. 

Objections  to  the  admission  of  testimony  must  be  stated  to 
the  trial  court  and  must  be  incorporated  into  the  bill  of  ex- 
ceptions. City  of  Delphi  v.  Lowery,  74  Ind.  520  (39  Am.  R. 
98).  The  appellate  court  can  consider  only  such  objections  as 
were  presented  to  the  trial  court. 

An  objection  that  evidence  is  not  competent 'is  too  generah 
The  particular  respect  in  which  it  is  supposed  to  be  incompe- 
tent must  be  stated.     Stanley  v.  Sutherland,  54  Ind.  339. 

Where  all  the  evidence  is  necessary  to  present  a  question^ 
then  all  the  evidence  must  be  in  the  record ;  but  where  a  ques- 
tion may  be  properly  presented  without  all  the  evidence,  then 
it  need  not  be  brought  into  the  record.  Johnson  v.  Wiley,  74 
Ind.  233;  Shimery.  Butler  University,  87  Ind.  218;  Paveyv. 
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Wintrode,  87  Ind.  379,  But  in  all  cases  where  the  question 
depends  upon  the  evidence,  so  much  of  it  as  is  necessary  to 
show  the  incompetency  of  that  objected  to  must  be  brought  into 
the  record  by  a  bill  of  exceptions. 

Under  the  issues  in  this  case,  the  testimony  of  the  witness 
McClellan  might  have  been  relevant,  and  in  order  to  show 
that  it  was  not  it  is  necessary  that  the  record  should  contain 
enough,  at  least,  of  the  evidence  to  make  its  irrelevancy  ap- 
pear, as  otherwise  the  presumption  is  in  favor  of  the  ruling 
•of  the  trial  court.  The  evidence  copied  into  the  record  is  not 
enough  to  show  that  the  admitted  testimony  was  not  relevant, 
and,  therefore,  the  presumption  of  which  we  have  spoken  re- 
quires us  to  sustain  the  ruling. 

Neither  the  evidence  non  the  facts  are  in  the  record,  and  it 
18  impossible  for  us  to  say  whether  the  court  did  or  did  not 
'Crr  in  overruling  appellant's  motion  to  modify  the  decree.  In 
order  to  determine  whether  a  decree  is  or  is  not  proper,  the 
•evidence,  or  the  facts,  or  a  verdict,  should  be  in  the  record, 
unless,  indeed,  the  decree  be  one  not  warranted  by  the  plead- 
ings or  is  one  erroneous  upon  a  mere  inspection  of  the  issues. 

Judgment  affirmed. 
Filed  Jan.  4, 1884. 


lU  m\  No.  10,766. 

Clodfelter  et  al.  v.  Hulett. 

"Bill  of  Exceptions. — Motions,— Motions  to  set  aside  rules  to  plead,  to 
recoyer  costs,  and  the  like,  are  not  in  the  record  without  a  bill  of  excep- 
tions. 

Former  Adjudication. — Reversal  of  Judgment, — A  judgment  which  has 
been  in  all  things  reversed  is  not  a  former  adjudication,  but  is  whollj 
without  effect,  and  when  the  cause  is  remanded  it  is  the  same  salt  still 
pending. 

Demurrer. — Form  to  Separaie  Paragraphs* — A  demurrer  to  a  number  of 
paragraphs  of  pleading,  assigning  for  cause"  that  neither  of  said  sepa- 
rate paragraphs  *  *  states  facts  separately  and  severallj  sufficient,'' 
€tc.,  is  to  each  paragraph  separately. 
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Practice. — Open  and  Chae. — When  one  of  two  defendants  pleads  the  gen- 
eral denial  and  the  other  only  a  confession  and  avoidance,  the  plaintiff 
has  the  open  and  close. 

Speciai,  Verdict. —  Venire  de  Novo, — For  a  special  verdict  held  sufficient 
to  avoid  a  venire  de  nowy  see  opinion. 

Decedents'  Estates. — Death  of  Party  Pending  SuiL — JvriiKiiction, — Statute 
Qmstrved.'-Qmtraot.^Sections  2310-2312,  R.  S.  1881,  have  no  applica- 
tion to  an  action  for  a  money  demand  on  contract  pending  against  the  de- 
ceased when  he  died,  but  in  such  case  the  cause  may  proceed  by  substi- 
tuting the  personal  representative  as  defendant  under  section  271. 

Parties. — Joint  Obligors, — Release. — A  suit  against  A.  and  B.  was  dismissed 
as  against  B.,  who  was  not  served  with  process,  and  a  judgment  against 
A.  therein  was  reversed  on  appeal.  After  the  cause  was  remanded  the 
complaint  was  amended,  making  B.  a  defendant  over  his  objection. 

Held,  that  there  was  no  error. 

From  the  Montgomery  Circuit  Court. 

N.  P.  H.  ProotoTy  T.  E.  Ballard  and  M.  E.  Ohdfelter,  for 
appellants. 

O,  W,  Paul,  J,  E.  Humphries  and  if.  D.  White,  for  appellee. 

Franklik,  C. —  This  suit  was  commenced  by  appellee 
against  appellants  in  1877,  upon  a  joint  promissory  note,  and 
this  is  the  second  time  that  it  has  been  before  this  court.  Clod- 
Jelter  v.  HvMt,  72  Ind.  137.  It  was  then  reversed  upon  the 
ruling  on  a  demurrer  to  a  paragraph  of  the  answer;  also  a 
cross  error  was  sustained  upon  the  counter  ruling  on  a  demur- 
rer to  another  paragraph  of  the  answer,  and  the  costs  were 
equally  divided  between  the  parties,  which  had  accrued  subse- 
quent to  the  committing  of  the  first  error. 

At  the  original  trial  Noah  Clodfelter  had  not  been  served 
with  process ;  the  summons  as  to  him  was  returned  not  found, 
and  the  cause  was  continued  as  to  him,  with  an  order  for  pro- 
cess. There  was  an  appearance  and  trial  as  to  Matthias  Clod- 
felter, the  other  defendant,  and  judgment  was  rendered  against 
him  for  the  amount  of  the  note  and  interest.  Matthias  ap- 
pealed the  case  to  this  court,  where  the  judgment  was  reversed, 
as  above  stated. 

Upon  the  return  of  the  case  to  the  circuit  court,  an  amended 
complaint  was  filed,  and  Noah  Clodfelter  was  again  made  a 
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party  defendant^  the  suit  having  been  dismissed  as  to  him,  and 
process  was  served  upon  him,  Matthias  died,  and  Marion  E. 
Clodfelter,  his  administrator,  was  substituted.  The  record 
then  contains  over  100  pages  of  pleadings  and  motions.  The 
issues  were  finally  closed.  There  was  a  trial  by  jury.  At  the 
request  of  appellants  the  jury  returned  a  special  verdict.  Mo- 
tions were  made  to  require  the  jury  to  make  additional  find- 
ings, for  judgment  on  the  special  findings,  for  a  venire  de  novo, 
for  a  new  trial,  and  for  arrest  of  judgment,  all  of  which  were 
overruled,  and  judgment  rendered  for  the  appellee,  which 
judgment  was  excepted  to,  and  a  motion  made  to  modify  the 
same,  which  was  also  overruled. 

Appellants  have  each  filed  separate  assignments  of  error — 
Matthias  sixteen  specifications  and  Xoah  eleven. 

While  this  case  presents  not  a  very  good  commentary  upon 
our  constitutional  provision,  that  "  Justice  shall  be  adminis- 
tered *  *  speedily,  and  without  delay,"  still  we  will  endeavor 
to  proceed  to  dispose  of  the  questions  presented  by  appellants 
in  their  numerous  briefs,  leaving  the  others  in  the  record  that 
are  unnoticed  in  the  briefs,  as  being  waived. 

The  evidence  is  not  in  the  record,  nor  are  there  any  bill* 
of  exceptions. 

We  first  consider  the  questions  presented  on  behalf  of  ap- 
pellant Marion  E.,  the  administrator. 

When  the  case  was  first  called  after  the  filing  of  the  amended 
complaint,  the  order-book  entry  shows  that  there  was  a  rule 
entered  against  the  defendants  to  file  answers.  Counsel  for 
this  appellant  entered  a  special  appearance,  and  moved  to  set 
aside  the  rule,  when  appellee's  counsel  moved  to  strike  out 
the  motion  and  special  appearance,  which  latter  motion  was 
sustained  by  the  court. 

There  being  no  bill  of  exceptions,  these  motions  are  not 
properly  presented  in  the  record,  so  as  to  require  any  decision 
of  this  court  upon  them. 

Counsel  next  insist  that  the  court  erred  in  sustaining  the 
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demurrer  to  the  sixth^  seventh  and  eighth  paragraphs  of  this 
appellant^s  answer. 

The  sixth  paragraph  was  a  plea  of  former  adjudication^  and 
was  based  upon  the  judgment  which  was  reversed  by  the 
former  judgment  of  this  court  before  referred  to.  This  par- 
agraph, in  addition  to  alleging  that  the  judgment  was  ren- 
dered in  the  circuit  court,  avers  that  the  cause  was  appealed 
to  the  Supreme  Court,  and  that  the  judgment  of  the  circuit 
court  was  in  all  things  reversed,  and  that  it  was  adjudged  by 
the  Supreme  Court  that  said  appellant  recover  a  judgment 
for  one-half  the  costs,  which  judgment  was  accordingly  ren- 
dered, and  that  the  same  is  a  finality  upon  said  appellant's  lia- 
bilities in  the  premises. 

The  merits  of  the  case  were  by  no  means  adjudged  in  the 
Supreme  Court;  the  judgment  of  the  court  below  was  re- 
versed for  error  in  pleading,  and  the  cause  was  remanded  to 
the  court  below  with  instructions  in  relation  to  the  pleadings, 
and  that  each  party  pay  half  the  costs  that  had  accrued  sub- 
sequent to  the  first  error  found.  Of  course,  as  to  the  merits 
the  cause  went  back  to  the  court  beloV  for  a  new  trial,  and 
was  to  be  tried  de  novo  upon  its  merits  the  same  as  though 
no  judgment  had  ever  been  rendered  in  the  case. 

This  paragraph  of  answer  presented  no  defence  to  plain- 
tiff's cause  of  action. 

The  seventh  paragraph  contains  substantially  the  same 
facts,  with  the  additional  averments  that  the  note  was  a  joint 
note,  that  the  taking  of  the  jugdment  against  one  of  the  mak- 
ers was  a  merger  of  the  note  into  the  judgment,  and  that  no 
subsequent  suit  could  be  maintained  on  the  note.  This  is  not 
a  subsequent  suit,  but  the  same  suit  only  retried  after  the 
former  proceedings  had  been  set  aside  by  a  reversal  of  the 
former  judgment. 

There  is  nothing  in  this  paragraph  that  this  appellant  could 
possibly  plead  in  bar  to  appellee's  action.  Maghee  v.  Collins, 
27  Ind.  83. 

The  eighth  paragraph  contains  the  same  averments  as  the 
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seventh,  with  additional  ones  that  this  appellant  was  surety 
on  the  note ;  that  his  appeal  of  the  case  remained  in  the  Su- 
preme Court  for  a  long  time,  three  years  or  more ;  that  dur- 
ing said  time  appellee  took  no  steps  to  bring  his  co-joint 
obligor  into  court  to  be  bound  by  that  judgment;  that  dur- 
ing said  time  said  joint  obligor  was  solvent  and  had  plenty 
of  property  to  pay  all  the  debt,  but  since  has  become  and 
now  is  wholly  insolvent. 

If  appellant  by  his  appeal  prevented  appellee  from  bring-^ 
ing  the  co-obligor  into  court  and  having  him  bound  by  the 
judgment,  he  certainly  can  not  now  take  advantage  of  that 
fact  to  the  prejudice  of  appellee.  Then,  if  he  had  been  boond 
by  the  judgment,  this  appellant  got  the  judgment  reversed, 
and  that  would  have  unbound  his  co-obligor,  and  left  mat- 
ters standing  as  though  no  judgment  had  been  rendered  on 
the  note.  This  paragraph  is  clearly  insufficient.  There  was 
no  error  in  sustaining  the  demurrer  to  the  sixth,  seventh  and 
eighth  paragraphs  of  this  ansv/er. 

But  it  is  insisted  by  appellant  that  the  demurrer  in  form 
requires  that  if  any  o«e  of  the  paragraphs  of  the  answer  ia 
good,  it  should  be  overruled  as  to  the  whole.  The  language 
of  the  demurrer  is. as  follows: 

"The  plaintiff  files  his  separate  demurrer  to  the  first,  sec- 
ond, third,  fourth,  fifth,  sixth,  seventh  and  eighth  separate 
answers  of  the  defendant  Marion  E.  Clodfelter  for  the  reason 
that  neither  of  said  separate  paragraphs  of  separate  answer 
states  facts  separately  and  severally  sufficient  in  law  to  con- 
stitute a  defence  to  the  plaintiff's  complaint  and  cause  of  ac- 
tion, and  there  are  not  facts  enough  alleged  in  said  paragraphs 
SL^parately  to  constitute  a  defence  to  plaintiff's  complaint." 

We  think  the  demurrer  was  properly  treated  as  a  several 
demurrer  to  each  paragraph  of  the  answer. 

Appellant's  counsel  next  insist  that  the  court  erred  in  over- 
ruling appellant's  motion  that  appellee  be  required  to  secure 
the  costs.  Neither  this  motion,  nor  the  affidavit  upon  which  it 
was  based,  is  made  a  part  of  the  record  by  bill  of  exceptions 
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or  otherwise,  as  provided  for  by  law.  This  question  can  not 
be  considered. 

It  is  further  insisted  that  the  court  erred  in  overruling  ap- 
pellant's motion  to  open  and  close  the  evidence  and  argu- 
ment to  the  jury.  This  appellant  had  no  general  denial  filed 
in  his  answer,  and  admitted  the  plaintiff's  cause  of  action  and 
the  amount  of  his  attorney  fees  as  claimed.  But  there  were 
two  defendants,  and  the  other  defendant  made  no  admissions, 
either  as  to  the  cause  of  action  or  attorney  fees.  Without 
such  additional  admission,  there  was  no  error  in  overruling 
the  motion.  Hyatt  v.  Clements,  65  Ind.  12.  Neither  was  this 
motion  made  a  part  of  the  record  by  bill  of  exceptions  or 
otherwise  as  is  required. 

The  next  specification  of  error  insisted  upon  is  that  the 
court  erred  in  overruling  appellant's  motion  for  a  venire 
de  novo. 

This  specification  brings  in  review  the  sufficiency  of  the 
special  findings  of  the  jury,  which  are  substantially  as  follows : 

That  on  the  25th  day  of  October,  1874,  the  plaintiff,  Henry 
C.  Hulett,  and  Noah  J.  Clodfelter  entered  into  the  following 
agreement:  "Memorandum  of  contract  made  and  agreed  to 
by  and  between  Henry  C.  Hulett  of  the  first  part,  and 
Noah  J.  Clodfelter  of  the  second  part,  both  of  Montgomery 
county,  State  of  Indiana,  witnesseth,  that  on  this  the  25th 
day  of  October,  1874,  the  said  Hulett  hais  bargained  and  sold 
to  the  said  Clodfelter  his  (Hulett's)  hardware  store,  and  the 
room  or  rooms  containing  the  same,  together*  with  the  ground 
on  which  the  building  stands;  the  goods  to  be  invoiced  at 
cost,  with  five  per  cent,  added ;  the  price  of  premises  to  be 
$1,200;  the  said  Clodfelter  to  pay  for  the  same  as  follows, 
viz.,  $500,  at  the  close  of  the  invoice,  the  balance  in  three 
equal  annual  payments,  with  ten  per  cent,  interest,  with  ap- 
proved freehold  security  on  last  payment,  the  first  and  second 
payments  to  be  secured  by  mortgage  on  goods  and  premises, 
with  permission  to  said  Hulett  to  insure  the  same  for  his  ben- 
efit; after  the  first  annual  payment  has  been  made  the  per- 
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8onal  security  may  be  released  at  the  request  of  either  party, 
and  mortgage  oo  building  and  stock  substituted. 

"  H.  C.  Hulett. 

"  Noah  J.  Clodfelteb." 
That  the  stock  of  goods  was  invoiced  at,  and  with  the  prem- 
ises amounted  to,  $2,798 ;  that  Clodfelter  paid  the  $500,  and 
three  notes  were  drawn  up  for  the  balance,  each  for  the  sum 
of  $760,  payable  in  one,  two  and  three  years  after  date,  and 
were  dated  October  26th,  1874 ;  that  a  mortgage  was  executed 
upon  the  goods  and  premises  by  Clodfelter  to  secure  the  firet 
two  of  said  notes,  and  Clodfelter  offered  to  give  one  John  A. 
Clark  as  surety  on  the  note  payable  in  three  years,  which  is 
the  note  now  sued  on,  said  Hulett  refused  to  accept  him  as 
surety ;  that  Hulett  then  agreed  with  Clodfelter  to  accept  his 
father,  Matthias  Clodfelter,  as  such  surety,  and  time  was  given 
to  procure  his  signature  to  the  note;  that  some  time  between 
the  said  26th  day  of  October  and  the  21st  day  of  December, 
1874,  said  Matthias  signed  said  note,  and  said  Noah  delivered 
the  same  to  said  Hulett,  who  then  accepted  the  same ;  that 
the  above  stated  contract  was  read  over  to  said  Matthias  be- 
fore he  signed  said  note;  that  the  contract  for  said  sale  was 
not  completed  until  the  said  signing,  delivery  to,  and  accept- 
ance by  Hulett  of  said  note ;  that  said  Hulett  never  accepted 
the  individual  note  of  said  Noah  J.  Clodfelter  for  the  last 
payment ;  that  said  Hulett  deeded  the  premises,  and  turned 
the  stock  of  goods  over  to  said  Noah  as  contracted ;  that  said 
note  was  given  in  consideration  of  said  property,  and  that 
said  Matthias  executed  said  note  in  fulfilment  of  said  agree- 
ment for  said  property ;  that  aft^r  the  payment  of  the  first 
note  said  Noah  never  executed  or  offered  to  execute  a  mort- 
gage upon  said  premises  and  stock  to  secure  the  said  last  note 
due ;  that  before  the  first  note  became  due  said  Noah  sold  said 
premises  and  stock  to  George  Bolser  and  Joseph  Bolser,  and 
that  said  Bolsers  paid  off  the  first  and  second  notes,  and  said 
Bolsers  never  offered  to  give  a  mortgage  on  said  stock  and 
buildings  to  said  Hulett  to  secure  said  third  note,  or  any 
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other  note  to  be  given  in  the  place  thereof;  that  said  Hulett 
never  agreed  to  release  said  Matthias  on  said  note  without  a 
mortgage  upon  said  goods  and  premises  to  secure  the  payment 
of  the  said  note,  or  another  note  to  be  given  in  place  of  the 
note  in  suit ;  that  said  Matthias  signed  said  note  at  the  re- 
<\\iest  of  said  Noah  to  enable  him  to  carry  out  his  said  con- 
tract with  said  Hulett ;  that  no  false  or  misrepresentations 
were  made  to  said  Matthias  to  procure  him  to  sign  said  note; 
that  the  aforesaid  agreement  was  read  over  to  him ;  that  there 
is  now  due  on  the  note  $1,196.86,  and  $100  attorney's  fees; 
that  in  1877  the  plaintiff  sued  on  this  note ;  that  the  summons 
as  to  Noah  was  returned  not  found,  and  no  answer  was  filed 
by  him ;  that  issues  were  made  between  the  plaintiff  and  said 
Matthias,  and  on  the  30th  day  of  the  November  term,  1877, 
a  judgment  was  rendered  against  said  Matthias  on  said  note 
for  the  full  amount  then  due^  and  that  said  cause  was  by  said 
Matthias  appealed  to  the  Supreme  Court,  and  in  all  things 
reversed,  and  said  judgment  was  set  aside  and  vacated  by  the 
Supreme  Court,  and  there  is  now  no  judgment  against  any 
one  on  said  note ;  that  after  the  case  was  returned  from  the 
Supreme  Court  said  Noah  w^s  served  with  a  summons  to  ap- 
pear in  court  in  this  case;  that  in  this  case,  in  1877,  when 
the  summons  for  said  Noah  was  returned  not  found,  a  sum- 
mons was  issued  for  him  to  appear  at  the  next  term,  he  was 
not  a  party  to  Matthias'  appeal  to  the  Supreme  Court ;  that 
said  Noah  did  not  comply  with  the  terms  of  the  contract  by 
substituting  a  mortgage  on  the  stock  and  premises  in  the  place 
of  the  personal  security ;  that  said  Hulett  made  no  agreement  in 
relation  to  the  sale  to  the  Bolsers  to  release  said  Matthias ;  the 
Bolsers,  at  the  time  they  purchased,  did  not  know  that  Hulett 
held  this  note,  nor  did  the  Bolsers  agree  to  pay  this  note  or  give 
Hulett  another  in  the  place  of  it,  or  give  any  mortgage  to  se- 
cure the  third  payment  that  they  were  to  make  to  Noah ;  that 
for  said  third  payment  said  Noah  took  the  Bolsers'  note,  payable 
Vol.  92.-28 
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to  himself;  and  assigned  the  same  to  said  Matthias  to  indem- 
nify  him  in  payment  of  the  note  in  suit. 

These  facts  are  stated  in  the  special  findings  of  the  jury 
with  great  particularity.  There  are  also  some  statements  of 
mere  evidentiary  facts  that  may  be  disregarded. 

There  is  no  uncertainty,  ambiguity  or  contradiction  in  the 
facts  found ;  facts  not  found  are  considered  as  not  having  been 
proved  as  against  the  party  upon  whom  the  burden  of  proof 
rested.  We  think  the  facts  found  are  sufficient  to  render  judg- 
ment upon.  There  was  no  error  in  overruling  the  motion  for 
a  venire  de  novo. 

The  next  specification  of  error  insisted  upon  by  this  ap- 
pellant is  that  the  court  erred  in  overruling  the  motion  in 
arrest  of  judgment. 

This  motion  is  based  upon  the  ground  that  the  court,  in  this 
suit,  could  acquire  no  jurisdiction  of  a  claim  against  the  es- 
tate represented  by. the  administrator,  and  in  support  thereof 
we  are  referred  to  sections  2310,  2311  and  2312,  R.  S.  188L 
We  do  not  think  these  provisions  of  the  statute  can  apply  to 
this  suit.  In  this  case  the  court  had  acquired  jurisdiction  of 
the  subject-matter  of  the  suit  in  the  lifetime  of  decedent;  his 
death  did  not  take  away  that  jurisdiction;  upon  the  substitu- 
tion of  his  administrator,  the  cause  proceeded  upon  the  orig- 
inal jurisdiction  acquired,  the  same  as  if  he  had  been  yet  liv- 
ing. See  section  271,  R.  S.  1881,  and  Lawaon  v.  Newcomb, 
12  Ind.  439. 

The  last  specification  of  error  insisted  upon  by  this  appel- 
lant is  that  the  court  erred  in  overruling  his  motion  to  modify 
the  judgment. 

The  provisions  of  the  statute  in  relation  to  filing  claims 
against  an  estate  are  not  applicable  to  this  suit,  nor  is  this 
question  properly  presented  by  a  bill  of  exceptions.  There 
is  no  error  in  overruling  the  motion  in  arrest  of  judgment, 
nor  available  error  in  the  overruling  of  the  motion  to  modify 
the  judgment. 

As  to  the  assignment  of  errors  by  appellant  Noah  Clod- 
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felter,  the  first  specification  insisted  upon  is  that  the  court 
erred  in  making  him  a  party  defendant,  over  an  objection 
undera  special  appearance,  after  the  judgment  against  Matthias 
had  been  reversed  by  the  Supreme  Court.  There  is  no  error 
in  this.  The  original  suit  had  been  dismissed  as  to  him,  and 
aft^r  the  judgment  against  Matthias  had  been  reversed,  and 
the  cause  sent  back  to  the  lower  court  for  a  new  trial,  the 
plaintiff  had  a  right  to  amend  his  complaint,  make  Noah  a 
co-defendant,  and  have  process  served  upon  him.  The  court 
did  not  err  in  overruling  this  objection. 

It  is  further  insisted  by  this  appellant  that  the  court  erred 
in  sustaining  the  demurrer  to  the  third  paragraph  of  his  sep- 
arate answer. 

This  paragraph  was  res  adjudicata,  setting  up  the  former 
judgment  against  Matthias  and  its  reversal  by  the  Supreme 
Court,  under  which  it  is  insisted  that  the  record  shows  that 
there  was  a  former  trial  as  to  both  defendants,  and  there  was 
a  finding  and  judgment  against  Matthias  alone ;  that  there  was 
no  finding  or  judgment  as  to  Noah,  and  that  was  equivalent 
to  a  finding  and  judgment  in  his  favor,  which  was  unaffected 
by  the  appeal  of  Matthias  and  the  reversal  of  the  judgment 
against  him. 

In  this  we  think  appellant  is  mistaken.  As  to  this  appel- 
lant, this  paragraph  of  answer  only  alleges  that  the  complaint 
was  filed  against  him  and  his  co-defendant ;  this  does  not  make 
him  a  party,  without  notice,  to  the  subsequent  proceedings  on 
the  complaint.  This  paragraph  of  answer  contains  no  aver- 
ment of  any  appearance,  pleading,  trial  or  judgment  as  to  him. 
The  allegations  in  relation  to  the  judgment  against  Matthias, 
and  its  reversal,  can  not  constitute  res  adjudicata  as  to  this 
appellant. 

The  record  shows  that  this  judgment  against  Matthias  was 
reversed  for  a  good  and  sufficient  cause,  and  where  the  action 
is  commenced  against  both,  it  would  take  a  valid  subsisting 
judgment  against  one  of  two  joint  obligors,  and  an  abandon- 
ment of  the  action  against  the  other,  to  release  the  other  from 
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liability.  Rose  v.  Comstocky  17  Ind.  1.  We  think  this  para- 
graph of  answer  is  bad^  and  that  there  is  no  error  in  sustain- 
ing the  demurrer  to  it. 

The  next  specification  of  error  relied  upon  is  in  overruling 
the  demurrer  to  the  reply  to  the  first  and  second  paragraphs 
of  appellant's  separate  answer.  This  reply  alleges  that  the 
judgment  pleaded  was  in  all  things  reversed  by  the  Supreme 
Court,  and  the  cause  then  stood  as  though  no  such  judgment 
had  been  rendered. 

We  think  this  was  a  sufficient  reply  to  these  paragraphs  of 
the  answer,  and  that  there  was  no  error  in  overruling  the  de- 
murrer to  it. 

This  appellant  also  insists  upon  his  separate  motion  for  a 
venire  de  novo.  This  question  has  heretofore  been  sufficiently 
considered.     There  was  no  error  in  overruling  said  motion. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  five  per  cent,  damages,  at  appellants' 
costs. 

Filed  Jan.  3, 1884. 
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No.  8127. 

Lemans  v.  Wiley. 

Money  Had  and  Received.—  Voluntary  Payment. — A  widow,  to  avoid  fore- 
closure  of  a  mortgage  given  by  her  husband,  and  of  a  vendor's  lien,  upon 
lands  of  which  her  husband  died  seized,  made  payments  thereon,  wholly 
covering  a  note  representing  the  vendor's  lien,  which  was  delivered  to 
her,  and  obtaining  credits,  endorsed  on  the  mortgage  note.  She  made 
these  payments  expecting  to  be  reimbursed  out  of  her  husband's  estate, 
and  was  told  by  the  creditor  and  her  own  son  that  that  would  be  done 
in  the  end.    There  was  no  offer  to  return  the  note. 

Hebly  that  she  could  not  maintain  a  suit  against  the  creditor  for  money  had 
and  received. 

Supreme  Court. — New  Trial. —  Weight  of  Evidence.— Hhe  rule  that  the  Su- 
preme Court  will  not  award  a  new  trial  on  the  evidence,  where  there  is 
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evidence  tending  to  support  the  verdict,  does  not  authorize  an  affirmance 
upon  isolated  statements  of  a  witness  in  conflict  with  other  statements 
of  the  same  witness,  and  with  the  other  evidence  in  the  cause. 

From  the  Wabash  Circuit  Court. 

i/.  H.  Kidd,  N.  G.  Hunter,  M.  B.  WiUiarM  and  T.  E.  John- 
Boriy  for  appellant. 

W,  G.  Sayre  and  /.  T.  Hutcheaa,  for  appellee. 

ZoLLARS,  J. — The  complaint  by  appellee  against  appellant 
is  for  money  had  and  received.  Trial,  verdict,  and,  over  a 
motion  for  a  new  trial,  judgment  for  appellee  for  (211.75. 
The  overruling  of  the  motion  for  a  new  trial  is  assigned  as 
error  in  this  court.  One  of  the  causes  urged  for  a  new  trial 
is  that  the  verdict  is  not  sustained  by  sufficient  evidence. 

The  following  are  some  of  the  cases  in  which  an  action 
for  money  had  and  received  will  lie :  • 

"If  one  man  has  obtained  money  from  another  through 
the  medium  of  oppression,  imposition,  extortion  or  deceit, 
such  money  IS,  in  contemplation  of  law,  money  received  for  the 
use  of  the  injured  party.  It  is  not  the  money  of  the  wrong- 
doer, he  has  no  right  to  retain  it ;  and  the  law,  therefore,  im- 
plies a  promise  from  him  to  return  it  to  the  lawful  owner, 
whose  title  to  it  can  not  be  destroyed  or  annulled  by  the 
fraudulent  and  unjust  dispossession.  *  So,  where  money  has 
been  received  by  mistake  of  facts,  or  without  consideration, 
or  upon  a  consideration  that  has  failed,  it  may  be  recovered 
back.  So,  money  received  under  a  special  contract  that  has 
been  rescinded,  may  be  recovered  in  an  action  for  money  had 
and  received."  McQueen  v.  State  Bank,  2  Ind.  413.  See, 
also,  iluir  v.  Randy  2  Ind.  291 ;  Hatten  v.  Robinson,  4 
Blackf  479 ;  Ferguson  v.  Dunn,  28  Ind.  58 ;  Hunt  v.  Milli- 
5^071,57  Ind.  141. 

"An  action  of  assumpsit  for  money  had  and  received  is  an 
equitable  remedy  that  lies  in  favor  of  one  person  against  an- 
other, when  that  other  person  has  received  money  either 
from  the  plaintiff  himself  or  third  persons,  under  such  cir- 
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ciimstances,  that  in  equity  and  good  conscience  he  ought  not 
to  retain  the  same,  and  which,  ex  cequo  et  bono,  belongs  to  the 
plaintiff/^  4  Wait  Actions  and  Defenses,  p.  469.  Other  cases 
might  be  instanced,  but  these  are  sufficient  for  present  pur- 
poses. 

Does  the  evidence  in  this  case  make  a  case  against  appel- 
lant for  money  had  and  received  ? 

The  undisputed  facts  in  the  case  are  as  follows,  viz. :  Jack- 
son Wiley,  the  husband  of  appellee,  died  in  March,  1877,  the 
owner  of  a  tract  of  land,  which  descended  to  his  children  and 
his  widow,  appellee.  This  land  was  purchased  from  appel- 
lant by  said  Jackson  Wiley,  and  at  the  time  of  his  death 
J400  and  over  of  the  purchase-money  was  unpaid.  For  this 
appellant  held  two  notes  executed  by  said  Wiley  on  the  28th 
day  of  August^  1875,  one  for  $100  and  one  for  $300,  the  lat- 
ter being  secured  by  mortgage  upon  the  land.  In  September, 
1877,  appellant  being  in  need  of  money,  called  upon  appellee 
with  the  notes  and  said  to  her  that  he  wanted  the  money  on 
the  notes  held  by  him  (which  were  then  overdue),  and  that 
if  he  could  not  get  some  of  the  money  he  would  have  to  fore- 
close the  mortgage.  At  the  time  of  this  call  appellant  was 
indebted  to  one  English  upon  a  promissory  note  in  the  sum 
of  $103.  Appellee  had  sold  personal  property  to  English, 
and  in  part  payment  therefor  had  become  the  owner  of  his 
note  on  appellant.  English  owed  her  a  balance  over  and 
above  the  note.  Appellee  put  this  note  into  the  possession 
of  appellant,  and  paid  him  $12  in  cash.  Upon  receiving  this 
note  and  the  $12  in  cash,' the  following  endorsement  was 
made  upon  the  $100  note  held  by  appellant,  viz. :  "  Wabash, 
September  7th,  1877.  Received  of  Charlotte  Wiley  one 
hundred  and  fifteen  dollars  in  full. of  this  note  and  interest." 
This  credit  consisted  of  the  English  note  so  received  by  ap- 
pellant, and  the  $12  in  cash ;  and  they  together  equalled  the 
principal  and  interest  of  the  note  upon  which  the  credit  was 
80  made. 
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After  this  endorsement  was  so  made^  the  note  containing  it 
was  surrendered  to  appellee^  and  she  has  held  it  ever  since, 
and  made  no  offer  to  return  it  to  appellant.  On  the  same  day 
this  note  was  so  surrendered,  a  son  of  appellee  paid  to  appel- 
lant $46.70,  which  was  credited  upon  the  $300  note  held  by 
appellant,  as  follows:  "46.70.  Wabash,  September  7th, 
1877.  Received  of  James  Wiley  forty-six  and  -^^  dollars.'' 
On  the  next  day  appellant  received  of  appellee,  or  of  the 
money  due  her  from  English,  $78,  and  the  same  was  endorsed 
upon  the  $300  note,  as  follows :  "  $78.  September  8th,  1877. 
Received  by  the  hands  of  C.  Wiley  seventy-eight  dollai*s,  to 
apply  on  the  within  note."         * 

Appellee  wanted  the  endorsements  made  on  the  notes,  so  as 
to  show  that  she  had  paid  the  money.  After  the  endorsements 
were  made,  they  were  read  over  to  her.  At  that  time  appel- 
lee was  living  upon  the  land,  and  there  was  some  talk  about 
paying  off  the  mortgage. 

William  Wiley,  a  son  of  appellee,  told  her  that  if  the  land 
should  be  sold  she  would  get  her  money  back.  In  the  fall 
of  1 878,  the  residue  of  the  $300  note  not  having  been  paid, 
appellant  foreclosed  his  mortgage  for  the  balance  due  upon 
that  note,  giving  credit  for  the  amount  endorsed  upon  it.  To 
this  foreclosure  proceeding  appellee  was  a  party. 

As  we  have  said,  the  above  are  the  undisputed  &cts  in  the 
case ;  they  are  gathered,  in  the  main,  from  the  testimony  of 
appellee. 

Appellant  testified  that  all  of  the  money  received  by  him, 
including  the  English  note,  was  received  as  payments  upon 
the  notes  held  by  him,  and  that,  in  pursuance  of  such  pay- 
ment, he  surrendered  one  of  said  notes  to  appellee.  In  testi- 
fying in  the  case,  apj^llee's  sons,  as  well  as  herself,  almost 
uniformily  speak  of  the  payment  to  appellant.  Upon  the 
^vhole  evidence  in  the  case,  there  can  scarcely  be  a  doubt  that 
the  note  and  money  received  from  appellee  by  appellant  were 
paid  and  received  in  full  payment  of  one,  and  in  part  pay- 
ment of  the  other,  of  the  notes  held  by  appellant. 
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It  IS  contended,  however,  that  the  testimony  of  appellee 
tends  to  sustain  the  verdict  and  make  good  the  averments  of 
the  complaint,  and  that,  therefore,  the  judgment  can  not  be 
reversed  upon  the  weight  of  the  evidence.  The  statements  of 
appellee,  other  than  as  contained  in  the  above  stated  facts,  are 
as  follows : 

"I  let  him  have  the  money.  At  the  time  I  let  defendant  have 
the  money  he  held  two  notes  that  were  due,  given  by  my 
deceased  husband ;  and  when  he  came  he  said  he  wanted  money 
on  them,  and  if  he  could  not  get  some  he  would  have  to  fore- 
close the  mortgage  on  the  Ijyid ;  he  came  with  the  notes,  and 
I  traded  notes;  nothing  was  said,  particular,  about  paying 
out  the  farm ;  I  suppose  he  wanted  money,  and  I  paid  it  to 
him ;  after  the  endorsements  were  made  he  read  them  over  to 
me,  and  said  that  it  was  according  to  law,  and  that  I  would 
get  the  money  back  when  it  was  settled  up ;  if  we  did  not  pay 
out  the  land,  I  was  to  get  my  money  back,  though  he  did  not 
just  say  that ;  he  did  not  say  that  lie  would  pay  it  back,  but 
that  I  should  not  lose  anything  by  it ;  William  Wiley  (a  son) 
said  if  the  land  was  sold  I  would  get  my  money  back ;  I  paid 
$115  and  $78;  I  got  the  $100  note  of  defendant,  and  have 
had  it  ever  since." 

It  is  true,  that  in  another  place  she  says  that  she  did  not 
pay  the  money  upon  the  note  and  mortgage,  but  her  testimony 
as  a  whole  shows  that  she  did  pay  it  in  exchange  for  the  $100 
note,  and  as  part  payment  of  the  other  note  held  by  appellant. 
The  rule  that  this  court  will  not  reverse  a  judgment  when 
the  evidence  tends  to  sustain  the  verdict  or  finding  does  not 
go  so  far  as  to  authorize  an  affirmance  upon  an  isolated  state- 
ment of  a  witness  which  is  in  conflict  with  other  statements 
of  the  same  witness.  Taking  the  whole  of  her  testimony  to- 
gether, there  is  nothing  showing,  or  tending  to  show,  that 
appellant  obtained  the  money  and  note  from  her  "  through  the 
medium  of  oppression,  imposition,  extortion  or  deceit,"  nor 
that  it  was  paid  over  and  the  notes  exchanged  through  mis- 
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take  of  fiicts;  nor  is  there  anything  to  show  a  want  or  fell- 
nre  of  consideration,  nor  that  there  was  a  special  contract 
which  had  been  rescinded. 

There  was  no  contract  or  promise  on  the  part  of  appellant 
to  receive  the  money  or  note  as  the  money  and  note  of  ap- 
pellee, or  to  in  any  way  return  the  one  or  its  amount,  or  re- 
pay tile  other.  The  consideration  was  ample.  Appellee  w^as 
not  personally  liable  upon  the  notes  held  by  appellant,  but 
she  was  the  owner  of  the  undivided  one-third  of  the  land 
held  for  the  purchase-money  and  covered  by  the  mortgage, 
and  was  interested  in  the  extinguishm'Sent  of  those  liens,  and, 
besides,  appellant  surrendered  a  note  that  might  have  been 
enforced  against  the  land,  or  against  the  personal  estate  of 
appellee^s  husband,  if  there  was  any. 

This  note  is  not  shown  to  have  been  a  worthless  thing,  and 
we  know  of  no  rule  of  law  or  equity  which  will  sanction  her 
holding  it,  and  recovering  of  appellant  what  she  paid  for  it. 
It  is  not  a  sufficient  answer  to  say  that  she  was  not  legally  lia- 
ble upon  the  notes  held  by  appellant,  nor  for  the  purchase- 
money  for  the  land.  She  had  the  undoubted  right  to  make 
the  payments,  and  had  the  balance  of  the  debt  been  paid,  and 
the  land  saved,  she  doubtless  would  have  been  entitled  to 
contribution  from  the  heirs,  as  was  told  her  by  appellant  and 
her  son.  The  money  was  voluntarily  paid,  and  money  so 
paid  can  not  be  recovered  back.  Lafayette,  etc,  R.  iJ.  Go.  v. 
PaUison,  41  Ind.  312 ;  Worley  v.  Moore,  77  Ind.  667 ;  Thomp- 
son  V.  Doiy^  72  Ind.  336.  Had  the  balance  of  the  purchase- 
money  been  paid  and  the  land  saved,  the  payments  by  appel- 
lee might  have  been  a  wise  thing.  As  it  turned  out,  her  pay- 
ments proved  to  be  a  misfortune  to  her ;  but  the  courts  can 
not  repair  the  many  misfortunes  which  follow  accidents,  ill 
luck,  ill  health  and  bad  judgment.  We  are  of  the  opinion 
that  the  evidence  does  not  make,  nor  tend  to  make,  a  case 
against  appellant  for  money  had  and  received,  and  that  for 
this  reason  the  judgment  must  be  reversed.     Having  reached 
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this  conclusion,  it  will  not  be  necessary  to  indicate  any  opin- 
ion upon  other  and  minor  questions  discussed  by  counsel. 

Judgment  reversed,  with  costs. 

How K,  C.  J.,  and  Elliott,  J.,  dissent. 

Filed  Jan.  4,  18S4. 


No.  10,797. 

Day  et  al,  v.  Watts. 

Trespass  De  Bonis  Asportatib. — Comphint, — Ownership. — A  complaint 
averred  that  on,  etc.,  at,  etc.,  the  defendants  with  force  wrong! ally  "  took 
from  the  plaintiff,  and  carried  awaj  and  converted  to  their  own  use,'' 
certain  goods,  etc. 

Held,  that  the  complaint  was  bad  on  motion  in  arrest  of  judgment  for  fail- 
ure to  show  that  the  plaintiff  had  any  property  in  the  goods. 

From  the  Wabash  Circuit  Court. 

M,  Good,  0.  H.  Bogue  and  A,  Sayler,  for  appellants. 
M.  H.  Kidd  and  N.  G.  Hunter,  for  appellee. 

NiBLACK,  J. — Action  by  John  R.  Watts  against  David  M. 
Day,  Elisha  Bolin,  William  Baker  and  Lewis  Russell  for 
taking  and  (carrying  away  certain  personal  property  and  con- 
verting it  to  their  own  use  at  the  county  of  Wabash  in  this 
State.  Other  persons  were  also  made  defendants,  but  the  ac- 
tion as  to  them  was  afterwards  dismissed.  Issue,  trial  by 
jury,  verdict  for  the  plaintiff,  motion  in  arrest  overruled,  and 
judgment  against  the  defendants  upon  the  verdict. 

It  is  argued  that  the  complaint  was  materially  defective  in 
not  averring  that  the  property,  for  the  taking  of  which  dam- 
ages were  demanded,  belonged  to  the  plaintiff,  and  that,  in 
consequence,  the  court  erred  in  overruling  the  motion  in  ar- 
rest of  judgment. 

The  complaint  was  as  follows:  "The  plaintiff  complains 
of  the  defendants,  and  says  that  on  the  1st  dav  of  November, 
1881,  at  said  county,  the  defendants,  with  force  and  arms, 
wrongfully  and  forcibly  took  from  the  plaintiff,  and  carried 
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away  and  converted  to  their  own  use,  one  platform  wagon  of 
the  value  of  one  hundred  and  fifty  dollars^  one  covered  buggy 
of  the  value  of  one  hundred  dollars,  and  one  whip  of  the  value 
of  two  dollars." 

This  proceeding  constitutes  what  was  formerly  known  as 
an  action  of  trespass  de  bonis  aaportatis,  and  all  the  essential 
rules  governing  that  form  of  action  are  applicable  to  this,  the 
difference  being  in  the  form  of  procedure  only. 

In  all  actions  of  the  class  to  which  this  belongs  it  is  neces- 
sary to  aver,  as  well  as  to  prove,  ownership  in  the  property 
MTongfuUy  taken  to  entitle  the  plaintiff  to  recover.  Taylor 
V.  Wells,  2  Saund.  74  and  notes ;  Pinkney  v.  Inhabitants  of 
East  Hundred^  2  Saund.  374  and  notes. 

To  sustain  the  averment  of  ownership  it  must  be  shown  that 
the  plaintiff^  was  the  absolute  owner  of  the  property,  or  that  he 
had  such  an  interest  in  it  as  constituted  the  taking  an  injury  to 
him.  2Greenl.  Ev.,  sections  613,  QlA^etseq.;  6  Wait's  Actions 
and  Defenses,  p.  98 ;  1  Chitty  PI.  189 ;  2  Chitty  PI.  614. 

However  wrongful  the  taking  of  the  property  in  this  case 
may  have  been  in  a  moral  point  of  view,  or  considered  ab- 
stractly, the  plaintiff  had  no  right  to  maintain  this  action,  un- 
less he  had  at  least  some  special  or  qualified  interest  in  the 
property  which  was  either  impaired  or  destroyed  by  the  wrong- 
ful act  of  the  defendants. 

It  is  an  old  and  familiar  rule  that  all  the  facts  necessary  to 
sustain  an  action  must  be  averred  in  the  complaint.  The  al- 
legation that  the  property  described  in  the  complaint  was 
wrongfully  and  forcibly  taken  from  the  plaintiff  can  not 
he  justly  construed  as  amounting  to  an  averment  that  the 
property  belonged  to  him.  There  was,  consequently,  a  total 
absence  of  any  such  an  averment  in  the  complaint,  which 
rendered  it  insufficient  in  a  material  respect.  The  circuit  court 
therefore  erred  in  overruling  the  motion  in  arrest  of  judgment. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  Jan.  5, 1884. 
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No.  11,329. 

Farmer  v.  Lewis,  Sheriff. 

llW_J?!![|  Habeas  Cobpus. — /Scope  of  Inquiry, — One  under  arrest  upon  a  proper  war- 

rant, to  answer  a  criminal  prosecution  pending  against  him  in  a  court  uf 
competent  jurisdiction,  can  not,  upon  a^writ  of  habeas  corpus^  have  an  in- 
quiry as  to  his  guilt  or  innocence,  with  a  view  to  his  discharge. 

From  the  Judge  of  the  Hancock  Circuit  Court. 

G.  G.  Offutt,  JR.  A.  Black  and  J.  A»  New,  for  .appellant. 
G.  W.  Duneariy  Prosecuting  Attorney,  for  appellee. 

Hammond,  J. — This  was  an  application  to  the  judge  of 
the  Hancock.  Circuit  Court,  at  cliarabers,  for  a  writ  of  habeas 
corpus.  An  affidavit  and  information  had  been  filed  against 
the  appellant  in  that  court  charging  him  with  an  unlawful 
sale  of  intoxicating  liquor  without  license.  A  warrant  was 
duly  issued  by  the  clerk,  by  virtue  of  which  the  appellee,  as 
the  sherifFof  that  county,  arrested  the  appellant;  and  this  was 
the  custody  from  which  the  latter  desired  to  relieve  himself 
by  the  writ  of  habeas  corpus.  The  judge,  on  hearing  the  ev- 
idence, declined  fco  discharge  the  appellant,  but  remanded 
him  to  the  custody  of  the  sheriff. 

There  is  no  conflict  in  the  evidence,  it  consisting  of  an 
agreed  statement  of  facts.  Counsel  for  the  appellant  argue, 
with  much  force  and  ability,  that  the  evidence  conclusively 
shows  that  the  appellant  was  not  guilty  of  the  crime  charged, 
and  that  there  was  therefore  error  in  refusing  his  discharge. 
Under  the  view  we  take  of  the  case,  it  would  be  improper 
for  us  now  to  express  an  opinion  as  to  whether  the  evidence 
would  or  would  not  warrant  a  conviction. 

There  is  nothing  in  the  appellant^s  petition,  in  the  officer^s 
.  return  to  the  writ,  or  in  the  evidence,  showing,  or  tending  to 
show,  that  there  was  any  defect  in  the  affidavit  or  informa- 
tion, or  in  the  warrant  under  which  the  arrest  was  made; 
nor  was  there  any  showing,  or  attempt  to  show,  that  bail  was 
tefusedj   or  that   excessive   bail   was   required.      The  sole 
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and  only  object  of  the  application  for  the  writ  seems  to  have 
been  to  determine  the  question  of  appellant's  guilt  or  inno- 
cence. The  court  in  which  the  criminal  charge  was  made 
against  him  has  jurisdiction  of  the  offence.  His  guilt  or  in- 
nocence can  be  properly  determined  in  that  court  in  the  trial 
of  the  case  upon  its  merits.  We  think  the  employment  of 
the  writ  of  habeas  corpus  in  such  case  is  entirely  unauthorized. 

Section  1119,  R.  S.  1881,  prohibits,  in  proceedings  on  this 
writ,  the  court  or  judge  from  inquiring  into  the  validity  of 
process  issued  from  the  circuit  court  upon  an  indictment  or 
information. 

In  speaking  of  the  jurisdiction  of  courts  in  granting  this 
writ,  Mr.  Hurd,  in  his  work  on  Haieas  Corpus,  says  on  page 
326: 

"Where  the  return  shows  a  detainer  under  legal  process, 
the  only  proper  points  for  examination  are  the  existence,  va- 
lidity and  present  legal  force  of  the  process ;  e^fcept  where,  in 
commitments  for  criminal  or  supposed  criminal  matters,  the 
court  or  oflScer  bearing  the  habeas  corpiis  is  invested  with  a 
revisory  or  corrective  jurisdiction  over  the  court  or  officer 
commanding  the  imprisonment,  and  with  jurisdiction  also 
over  the  offence  or  subject-matter  of  the  commitment,  in 
which  case  the  facts  constituting  the  grounds  of  the  commit- 
ment may  be  reviewed." 

The  jurisdiction  above  referred  to  as  existing  in  courts  hav- 
ing a  revisory  or  corrective  jurisdiction  over  inferior  tribu- 
nals, was  recognized  by  this  court  in  Stewart  v.  Jessup,  51  Ind. 
413  (19  Am.  R.  739).  In  that  case  the  prisoner  had  been  coni- 
mitted  by  a  justice  of  the  peace,  for  want  of  bail,  to  answer  in 
the  next  term  of  the  circuit  court  a  charge  of  a  felony.  On 
being  brought  before  the  circuit  court  on  a  writ  of  habeas 
corpnSy  the  proof  was  that  the  alleged^jrime  was  committed  in 
another  State.  It  was  held  that  he  should  have  been  discharged, 
as  there  could  be  no  conviction.  But  in  Wright  v.  State,  5  Ind. 
290,  an  indictment  was  pending  against  the  prisoner  for  mur- 
der.    He  asked  for  his  discharge,  on  the  ground  that  under 
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the  facts  shown  to  exist  he  could  not  be  convicted  of  the  crime 
charged  against  him.  His  discharge  was  refused  by  the  judge 
to  whom  the  application  was  made.  On  appeal  to  this  court  it 
was  decided  that  there  could  be  no  conviction,  as  the  prisoner 
had  been  once  put  in  jeopardy  by  a  former  trial,  which  bad 
been  arbitrarily  terminated  by  the  court,  on  the  supposition 
that  it  could  not  continue,  as  the  time  fixed  by  law  for  the  term 
of  court  had  expired.  But,  notwithstanding  there  could  be  no 
conviction,  it  was  held  that  there  was  no  error  in  refusing  to 
discharge  the  prisoner.  It  was  said  in  that  case :  "  The  fects 
in  this  case  show  that  the  prisoner  was  in  custody,  awaiting 
his  trial  under  an  indictment  for  murder,  and  we  are  clearly 
of  opinion  that  although  the  discharging  of  the  jury  by  the 
circuit  court  was  equivalent  to  a  verdict  of  acquittal,  yet  as 
tlie  case  was  not  finally  disposed  of,  and  as  there  was  no  release 
of  the  prisoner  by  any  judgment  of  the  court,  he  must  be  re- 
garded as  in*  custody  under  the  indictment."  To  the  same 
effect,  also,  are  Wrigkt  v.  State,  7  lud.  324,  and  WerdtDorth  v, 
Alexander,  66  Ind.  39. 

Judge  Cooley,  in  his  work  on  Constitutional  Limitations, at 
marginal  pages  347  and  348,  says:  '^In  the  great  anxiety  on 
the  part  of  our  legislatures  to  make  the  most  ample  provision 
for  speedy  relief  from  unlawful  confinement,  authority  to  is- 
sue the  writ  of  liabewi  corpus  has  been  conferred  upon  inferior 
judicial  officers,  who  make  use  of  it  sometimes  as  if  it  were 
a  writ  of  error,  under  which  they  might  correct  the  errors  and 
irregularities  of  other  judges  and  courts,  whatever  their  rela- 
tive jurisdiction!  and  dignity.  Any  such  employment  of  the 
writ  is  an  abuse.  Where  a  party  who  is  in  confinement  under 
judicial  process  is  brought  up  on  habeas  corpus,  the  court  or 
judge  before  whom  he  is  returned  will  inquire:  1.  Whether 
the  court  or  officer  issuing  the  process  under  which  he  is  de- 
tained had  jurisdiction  of  the  case,  and  has  acted  within  that 
jurisdiction  in  issuing  such  process.  If  so,  mere  irregulari- 
ties or  errors  of  judgment  in  the  exercise  of  that  jurisdiction 
must  be  disregarded  on  this  writ,  and  must  be  corrected  either 
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by  the  court  issuing  the  process,  or  on  regular  appellate  pro- 
ceedings. 2.  If  the  process  is  not  void  for  want  of  jurisdic- 
tion, the  further  inquiry  will  be  made,  whether,  by  law,  the 
case  is  bailable,  and  if  so,  bail  will  be  taken  if  the  party  offers 
it;  otherwise  he  will  be  remanded  to  the  proper  custody." 
See,  also.  People  v.  McLeod,  25  Wend.  483 ;  S.  C,  37  Am. 
Dec.  328,  and  note  thereto,  commencing  at  p.  363.         """ 

Our  conclusion  is  that  the  guilt  or  innocence  of  a  prisoner, 
with  the  view  to  his  discharge  if  innocent,  can  not  be  enquired 
into  upon  the  writ  of  habeas  corpus,  when  he  has  been  com- 
mitted upon  a  warrant  issued  upon  an  aflBdavit  and  informa- 
tion filed  against  him  in  the  circuit  court  in  a  case  of  which 
that  court  has  jurisdiction  of  the  subject-matter  of  the  charge. 
It  follows  that  there  was  no  error  in  refusing  to  discharge  the 
appellant. 

Affirmed,  at  appellant's  costs.* 

Filed  Dec.  20,  1883.    Petition  for  a  rehearing  overruled  Jan.  4,  1884. 


No.  10,834. 

Masters  v.  Templeton  et  al. 

Mortgage. — SaHsfaetion, —  Waiver  of  Vendor's  Lien. — Decedent^  Estaies,^ 
Widow. — F.  died  holding  several  notes  and  a  mortgage  on  lands  given 
for  purchase- money.  After  his  death,  by  arrangement  between  his  ad- 
ministrator, the  widow  and  the  mortgagor,  a  new  note  with  personal  se- 
curity was  made  by  the  mortgagor,  and  accepted  by  the  widow  as  her 
distributive  share  of  her  husband's  estate,  and  tlie  /nortgage  was  for- 
mally satisfied.  Later,  this  note  was  surrendered  and  a  new  one  taken,  ex- 
ecuted by  the  mortgagor  alone,  and  while  solvent  he  sold  the  land  in 
good  faith. 

Heldf  that  the  widow  had  no  lien  on  the  land,  either  by  virtue  of  the 
mortgage  or  in  right  of  the  vendor. 

Same. — Judgment, — Estoppel — One  who  is  made  defendant  to  a  suit  to  fore- 
close a  mortgage,  to  answer  as  to  his  interest,  is  estopped  by  a  decree 
against  him  from  again  asserting  an  interest  in  another  suit. 

Same. — Forties. — One  who  holds  a  lien  on  lands  is  a  proper  party  de- 
fendant to  a  suit  to  foreclose  a  subsequent  mortgage,,  and  being  made- 
such  is  bound  by  the  decree. 
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Masters  v.  Templeton  ei  al. 

From  the  Union  Circuit  Court. 

T.  D.  Evans,  for  appellant. 
L.  H.  Stanford,  for  appellees. 

Elliott,  J. — The  material  facts  stated  in  the  special  find- 
ing are  substantially  as  follows :  John  F.  Templeton  bought 
of  John  Ferris  the  land  in  controversy,  paid  part  of  the  pur- 
chase-money, and,  to  secure  the  remainder,  executed  several 
notes  and  a  mortgage.  After  the  death  of  Ferris  the  appel- 
lant, widow  of  the  decedent,  William  Brown,  the  adminis- 
trator of  his  estate,  and  John  F.  Templeton,  the  mortgagor, 
entered  into  an  agreement  wherein  it  was  stipulated  that  the 
latter  should  execute  a  note  for  the  remainder  of  the  purchase- 
money  then  unpaid,  with  Brown  as  surety,  and  that  it  should 
be  accepted  by  the  appellant  as  in  full  of  her  distributive 
share  of  her  husband's  estate.  The  note  was  signed,  delivered 
and  accepted,  and  the  mortgage  executed  for  the  purchase- 
money  was  satisfied.  Afterwards  the  note  was  taken  up  and 
another  executed  by  John  F.  Templeton  alone,  and  on  this 
note  appellant  obtained  judgment  on  the  6th  day  of  January, 
1880.  On  the  3d  day  of  August,  1871,  John  F.  Templeton, 
being  then  entirely  solvent,  and  acting  in  good  faith,  con- 
veyed to  Benjamin  F.  Templeton  and  Thomas  T.  Templeton 
the  land  bought  of  Ferris.  After  the  execution  of  this  con- 
veyance, John  F.  Templeton  and  the  grantees  just  named 
borrowed  of  Svlvanus  Cockefair  twelve  hundred  dollars,  and 

ml  1 

executed  their  note  with  William  E.  Beckett  as  surety,  and, 
to  secure  Beckett  from  loss,  executed  to  him  an  indemnify- 
ing mortgage.  Beckett  was  compelled  to  pay  the  debt,  and 
afterwards  brought  an  action  to . foreclose  the  indemnif^'ing 
mortgage  executed  to  him,  and  the  appellant  was  made  a 
party  to  the  suit.  The  complaint  in  that  suit  charged  that 
all  of  the  defendj^nts  other  than  the  mortgagors  "  claimed  to 
hold  some  interest  and  liens  in  and  upon  said  real  estate,  but 
that  they  took  and  held  the  same  subject  to  Beckett's  mort^ 
gage  lien."     An  appearance  was  entered  in  that'  suit  by  the 
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appellant,  an  answer  and  cross-complaint  were  filed  by  her, 
and,  upon  the  hearing,  judgment  was  entered  in  favor  of 
Beckett,  and  it  was  also  decreed  that  his  rights  were  para- 
mount, and  that  the  equity  of  redemption  of  all  of  the  defend- 
ants to  that  action  should  be  barred  and  foreclosed. 

The  appellant  has  no  right  to  a  vendor's  lien.  A  sufficient 
reason  for  this  conclusion  is  that  where  there  is  an  express 
lieu  created  by  mortgage  there  can  be  no  equitable  lien. 
Richards  v.  McPhersoriy  74  Ind.  158.  Another  reason  may 
be  added,  although  not  necessary  to  the  support  of  our  con- 
clusion, and  that  is,  that  where  a  promissory  note  is  taken  with 
a  third  person  as  surety  for  the  payment  of  the  purchase- 
money,  the  vendor's  lien  is  waived.  Way  v.  Patty,  1  Ind. 
102 ;  OraTis  v.  Board,  etc.,  87  Ind.  162. 

A  vendor's  lien  once  fully  abandonpd  can  not  be  revived. 
Ifattix  v.  Weand,  19  Ind.  151. 

The  finding  of  the  court  negatives  the  .existence  of  fraud 
in  express  terms,  and  it  also  shows  that  when  John  F.  Tem- 
pleton conveyed  the  land  he  was  solvent,  and  this  brings  the 
case  within  the  settled  rule  that,  if  the  grantor  is  solvent  when 
the  conveyance  is  made,  his  subsequent  insolvency  does  not 
affect  the  validity  of  the  conveyance.  Rose  v.  Goiter,  76  Ind. 
590;  Evans  v.  Hamilton,  56  Ind.  34;  Sherman  v.  Hogland, 
54  Ind.  578 ;  Pence  v.  Croan,  51  Ind.  336. 

The  decree  in  Beckett's  favor  concludes  the  appellant  from 
asserting  any  right  or  lien  in  the  land  superior  to  his,  because 
she  was  a  party  to  that  action,  and  her  rights  were  foreclosed 
by  the  decree  therein  rendered.  Our  code  provides  that  "Any 
person  may  be  made  a  defendant  who  has,  or  claims,  an  in- 
terest in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  determination  or  settlement  of 
the  questions  involved."  This  is  a  very  comprehensive  pro- 
vision, and  was  meant  to  confer  authority  to  settle  in  one  suit 
all  conflicting  claims  to  property  involved  in  the  litigation. 
The  rule  is  a  wise  and  salutary  one,  for  it  enables  the  court  to 
Vol.  92.-29 
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fully  adjust  all  equities,  to  determine  and  protect  all  rights^  and 
to  put  an  end  to  litigation  concerning  the  subject-matter  of  the 
suit  by  one  decree.  Multiplicity  of  actions  is  thus  prevented, 
full  force  and  effect  secured  to  judicial  decrees^  and  judicial 
sales  made  operative  and  effective.  It  has  long  been  the  law 
of  this  State,  that  conflicting  claims  of  title  may  be  settled, 
and  questions  of  priority  determined,  in  foreclosure  suits,, 
whenever  the  proper  issues  are  tendered.  In  the  case  of  Greenup 
v.  Orooksy  50  Ind.  410,  the  defendants  filed  an  answer  to  a 
complaint  for  the  foreclosure  of  a  mechauics'  lien,  alleging 
that  the  mortgage  held  by  them  was  a  paramount  lien,  and  it 
was  held  that  the  decree  on  the  issue  thus  tendered  concluded 
all  the  parties  as  to  all  rights  held  by  them  at  the  time  it  was 
entered.  The  same  principle  was  declared  in  Davenport  v. 
Bamdt,  51  Ind.  329.  In  MaHin  v.  Noble,  29  Ind.  216,  the 
court  said  :  "  It  is  very  true,  as  is  argued  for  the  appellee,  that 
one  noay  be  made  a  defendant,  in  such  a  case,  to  answer  as  to 
his  interest  in  the  property."  It  follows,  as  of  course,  that  if 
any  one  who  has  an  interest  is  made  a  party,  he  must  assert 
and  maintain  his  interest,  since,  to  hold  otherwise,  would  be  to 
declare  that  making  him  a  party  was  merely  an  unmeaning  and 
empty  form.  We  take  it  to  be  very  clear  that  if  a  person  may 
be  properly  brought  into  a  case  there  may,  and  should  be,  an 
adjudication  determining  his  rights.  If  this  be  not  true,  then 
it  is  perfectly  useless  to  bring  him  into  court.  It  jseems  equally 
clear  that  if  his  rights  are  to  be  investigated,  it  must  be  all  and 
not  merely  a  part  that  must  receive  consideration.  In  another 
case  a  junior  mortgagee  brought  an  action  to  foreclose  his 
mortgage,  making  a  senior  mortgagee  a  party  and  obtained  a  de- 
cree settling  the  equities  of  the  parties,  and  the  court  held  this 
was  proper,  saying :  "  The  object  of  making  Alsip  "  (the  senior 
mortgagee)  "a  party  was  to  authorize  a  decree  to  sell  the  land 
clear  of  the  encumbrance  of  his  mortgage,  and  the  decree  r^- 
dered  is  in  conformity  with  the  usual  practice  in  such  cases.'' 
Persona  v.  Ahip,  2  Ind.  67.  In  West  v.  Shryer,  29  Ind.  624, 
it  was  held  that  a  mortgagee  had  a  right  to  make  attaching 
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creditors  a  party^and  had  the  further  right  to  a  decree  requiring 
the  payment  of  money  in  the  hands  of  the  sheriff.  It  was  said 
in  Trayser  v.  Trustees^  etc.,  39  Ind.  556,  in  speaking  of  the  right 
to  settle  priorities,  that  ^^  The  court  might  have  decreed  that 
the  mortgage  of  Macy  constituted  a  prior  lien,  and  should  have 
decreed  that  the  property  should  be  sold  subject  to  his  mort- 
gage and  prior  lien."  We  find  in  GoodaU  v.  Mopley,  45  Ind. 
365,  this  language :  "  He  "  (the  plaintiff)  "  had  a  right  to  file 
his  complaint  to  foreclose  and  make  all  persons  interested 
parties.  This  be  did,  charging  amongst  other  things,  that  the 
decree  in  fiivor  of  the  appellees  was  for  too  much.  He  not 
only  had  a  right  to  make  them  parties,  but  he  had  a  right  to 
dispute  the  amount  of  their  claims."  In  MoKeman  v.  Nef, 
43  Ind.  503,  it  was  said  of  a  foreclosure  suit,  that  "  The 
equities  of  the  mortgagor  and  all  othet  parties  to  the  ac- 
tion are  barred  by  the  decree  and  sale."  Th^  court  said  in 
Wright  v.  Bundy,  11  Ind.  399 :  "As  a  general  rule,  prior 
mortgagees  are  not  necessary  parties  to  a  junior's  bill  of  fore- 
closure. They  may  be  proper,  but  are  not  necessary  parties," 
To  the  same  effect  is  the  case  of  Pattison  v.  Shaw,  6  Ind.  377. 
In  Work's  Practice  these  last  two  cases  are  cited  as  sustaining 
the  proposition  that  prior  encumbrancers  are  neither  necessary 
nor  proper  parties,  but  the  author  is  plainly  in  error,  for  they 
decide  the  exact  converse  of  that  proposition.  Our  later  cases 
are  in  harmony  with  the  doctrine  which  has  so  long  prevailed, 
and  are  not,  as  seems  to  be  supposed,  declaratory  of  a  new 
rule,  ^na  Life  Ins.  Co.  v.  Finch,  84  Ind.  301 ;  Ulrich  v. 
DrischeU,  88  Ind.  354 ;  Fitzpairick  v.  Papa,  89  Ind.  17 ;  Wood- 
icorth  V.  Zimmerman,  ante,  p.  349. 

Prior  to  the  adoption  of  the  code  system  there  was  some 
reason  for  holding  that  the  question  of  title  could  not  be  ad- 
judicated in  a  foreclosure  proceeding;  for  questions  of  title 
were  triable  only  by  courts  of  law,  while  the  question  of  a 
right  to  a  foreclosure  was  cognizable  only  by  courts  of  chan- 
cery, and  there  was  thus  a  conflict  of  jurisdiction  whenever 
a  legal  title  was  asserted.    This  can  not  happen  under  the  corlo, 
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where  both  law  and  equity  jurisdiction  are  vested  in  one  tri- 
bunal, where  provision  is  made  for  bringing  into  court  all 
parties  interested,  either  in  the  property  or  the  controversy, 
and  where  ample  authority  is  conferred  to  determine  all  rights 
and  adjust  all  equities  in  one  suit.  The  provisions  of  our  code 
upon  the  sulgect  ^  parties  are  very  comprehensive,  and  the 
provisions  respecting  judgments  and  decrees  are  also  very  fiill 
and  liberal,  and  we  should  do  violence  to  its  letter  and  spirit 
if  we  did  not  hold,  to  borrow  the  language  of  its  framers,  that 
the  "ultimate  rights  of  the  parties"  may  be  determined  in 
one  action.    It  will  be  found  upon  investigation  that  our  rule 
is  well  supported  by  the  authorities  elsewhere.   Story  Eq.  PI. 
197  ;  4  Kent  Com.  184 ;  Bliss  Code  PL  96 ;  SheUenbarger  v. 
Biser,  5  Neb.  195;     Williams  v.  Bankhead,  19  Wall.  563; 
Hagan  v.  Walker,  14  How:  29.     In  the   case  last  cited  it 
was  said :    ".We  consider  the  true  rule  to  be,  that,  where  it 
is  the  object  of  the  bill  to  procure  a  sale  of  the  land,  and  the 
prior  encumbrancer  holds  the  legal  title,  and  his  debt  is  pay- 
able, it  is  proper  to  make  him  a  party  in  order  that  a  sale  may 
be  made  of  the  whole  title.^* 

Judgment  affirmed. 

Filed  Jan.  3, 1884. 


^^ 


No.  11,274. 

Lockhart  v.  The  State. 

Practice.— ^amtwrfton  of  HoatiU  Witness.— Inatructim,— In  a  prosecution 
for  rape,  the  presence  of  the  female  assaulted  was  procured  cmly  hy  at- 
tachment, and,  being  examined  for  the  prosecution,  she  refused  to  tertifr 
until  threatened  with  punishment,  and  then  contradicted  other  evidence 
for  the  State.  In  response  to  questions  by  the  court,  she  disclosed  that 
she  had  received  money  from  Mrs.  L.  to  stay  away  from  court  She  was 
then  asked,  over  objection,  what  relation  Mrs.  L.  was  to  the  defendant, 
and  answered,  "his  mother,"  and  afterwards  said  that  the  defendant 
knew  nothing  of  this.  The  court  instructed  the  jury  that  the  answer 
objected  to  could  only  be  considered  in  determining  the  credit  due  to 
this  witness. 
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Held,  that  without  a  motion  to  strike  out  the  defendant  could  not  com- 
plain of  error. 

Held,  also,  that  the  error,  if  any,  was  cured  by  the  instruction. 

Same. — BiU  of  Exeeptiont, — Tranecript. — Affidavits  to  support  or  resist  a  mo- 
tion for  a  new  trial  are  brought  into  the  record  only  by  order  of  court 
or  bill  of  exceptions. 

New  TriaIj. — Incompetent  Juror, — Diligejice, — A  motion  for  a  new  trial  be- 
cause of  the  incompetency  of  a  juror  will  not  be  overruled,  unless  itap- 
peaiB  that  proper  effort  was  made  to  dbcover  the  juror's  want  of  compe- 
tency, and  that  the  party  complaining  did  not  kncm  it  before  the  jury 
was  sworn. 

From  the  Washington  Circuit  Court. 
J.  A.  Zaring,  for  appellant. 

F.  T.  Hord,  Attorney  General,  W.  T.  Branamariy  Prose- 
cuting Attorney,  and  W.  H.  Paynter,  for  the  State. 

ZoiiLARS,  J. — Upon  an  indictment  charging  an  assault  and 
battery  with  intent  to  commit  a  rape,  appellant  was  tried, 
convicted,  and,  over  a  motion  for  a  new  trial,  sentenced  to 
imprisonment  in  the  Slate's  prison.  The  overruling  of  the 
motion  for  a  new  trial  is  the  only  error  assigned  in  this  court 

The  evidence  is  conflicting,  and  does  not  make  a  very  strong 
case  against  appellant,  but  having  been  regarded  as  sufficient 
by  the  jury  and  the  court  below,  and  tending  to  support  the 
conviction,  we  can  not  reverse  the  judgment  upon  the  weight 
of  the  evidence. 

It  is  insisted  thftt  the  court  below  erred  in  propounding 
certain  questions  to  the  girl  assaulted,  and  requiring  her  to 
answer.  It  appears  by  the  record  that  she  was  attached  for  a 
&ilure  to  obey  a  subpoena,  and  that  when  on  the  witness  stand 
she  refused  to  answer  questions  propounded  to  her  by  the  at- 
torney for  the  State.  After  having  compelled  her  to*  answer 
by  threatening  her  with  imprisonment,  the  court,  before  the 
attorney  for  the  State  had  completed  his  examination,  pro- 
pounded to  her  the  following  questions,  to  which  she  made 
the  following  answers : 

"Question.  Why  did  you  not  obey  the  summons?  Answer, 
Because  I  did  not  want  to ;  and  it  is  none  of  your  business. 
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"  Ques.  Did  any  one  hire  you  to  stay  away  and  not  appear 
and  testify  against  the  defendant  ?     Ans.  Yes,  sir,  they  did. 

"Qaes.  Who  was  it  who  hired  you  to  stay  from  court? 
Ans.  Mrs.  Lockhart. 

"  Ques.  How  much  did  she  give  you  ?  Ans.  She  gave  me 
$7.15. 

"  Ques.  What  relation  is  Mrs.  Lockhart  to  the  defendant? 
Ans.  She  is  his  mother." 

To  all  of  these  questions  appellant  objected  and  excepted, 
and  his  counsel  now  insists  that  in  propounding  them  the 
court  committed  an  error  to  his  prejudice.  It  is  especially  ob- 
jected that  she  should  not  have  been  asked  as  to  relationship 
of  Mrs.  Lockhart  to  the  appellant. 

We  think  that  there  is  no  available  error  in  this.  The  wit- 
ness was  not  only  an  unwilling  witness,  but  so  perverse  that 
she  answered  the  State's  attorney  only  when  threatened  with 
imprisonment.  When  she  did  answer,  it  was  generally  in  con- 
tradiction of  another  of  the  State's  witnesses.  It  must  have 
been  very  patent  to  the  court  below  that  it  was  not  her  pur- 
pose to  tell  the  whole  truth  in  relation  to  the  case,  if,  indeed, 
any  portion  of  the  truth.  The  court  had  the  right,  we  think, 
as  the  attorney  for  the  State  would  have  had,  to  ascertain  from 
her,  if  possible,  her  feeling  and  purpose  in  the  case.  If  ap- 
pellant had  hired  her  to  stay  away,  we  know  of  no  reason  why 
the  court  might  not  have  compelled  her  to  state  the  fact  to  the 
jury.  It  is  not  the  province  of  the  court  to  shield  the  guilty 
or  convict  the  innocent,  but  to  see  to  it  that  exact  justice  is 
done  to  the  State  and  the  accused.  For  this  purpose  the  judge 
may  propound  to  witnesses  of  this  character  all  such  proper 
questions  as  may  throw  light  upon  their  statements,  and  es- 
pecially upon  the  motives  that  actuate  them. 

It  would  doubtless  have  been  proper  for  the  court  to  have 
asked  the  witness  as  to  whether  or  not  the  appellant  employed 
or  induced  her  to  absent  herself  from  the  court,  and  to  re- 
fuse  to  testify  against  him,  or  to  testify  falsely.     We  know 
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of  no  reason  why  the  attorney  for  the  State  might  not  have 
asked  such  a  question.  After  she  answered  as  to  the  rela- 
tionship of  Mrs.  Lockhart  to  appellee^  we  think  it  wouhl 
have  been  proper  for  the  attorney  for  the  State  to  ask  her 
whether  appellant  was  present  when  Mrs.  Lockhart  em- 
ployed her  to  absent  herself  from  the  court ;  whether  Mrs. 
Lockhart  was  acting  for  him  with  his  knowledge  or  by  his 
procurement. 

Such  questions  would  have  been  proper  not  only  as  bear- 
ing upon  her  motives^  but  also  as  bearing  upon  the  guilt  or 
innocence  of  appellant. 

Some  such  questions  seem  to  have  been  asked  her  by  the 
State's  attorney^  as  we  find  answers  from  her  that  appellant 
knew  nothing  about  his  mother  hiring  her  to  stay  away  from 
court ;  that  she,  the  witness,  had  not  seen  him  since  his  arrest. 

To  have  asked  her  about  the  relationship,  without  any 
purpose  of  in  some  way  connecting  the  acts  of  Mrs.  Lock- 
hart with  appellant,  would  not  have  been  proper,  and  after 
the  witness  answered  that  appellant  had  nothing  to  do  with 
influencing  her  to  remain  away  from  court  and  to  refuse  to 
testify  against  him,  it  would  have  been  a  proper  thing  to  have 
had  the  answer  as  to  the  relationship  between  appellant  and 
Mrs.  Lockhart  stricken  out  and  withdrawn  from  the  jury. 
Appellant,  however,  made  no  motion  or  effort  to  have  this 
done,  and  can  not  therefore  complain  because  it  was  not  done. 

In  its  instruction  the  court  charged  the  jury  that  the  ques- 
tions by  the  court  and  the  ailswers  thereto  should  not  be  con- 
sidered by  them  as  evidence  against  the  defendant  any  further 
than  they  might,  in  the  judgment  of  the  jury,  affect  the 
weight  to  be  given  to  the  testimony  of  the  witness.  This 
was  practically  giving  full  credence  to  the  statement  of  the 
witness  that  appellant  was  in  no  way  connected  with  the  hir- 
ing by  Mrs.  Lockhart,  and  a  withdrawal  of  the  evidence  ob- 
jected to  except  so  far  as  it  might  affect  the  credibility  of  the 
witness. 
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Another  reason  urged  for  a  new  trial,  and  discussed  by 
counsel,  is  the  incompetency  of  one  of  the  jurors.  We  find 
copied  into  the  transcript  two  affidavits  by  third  parties,  in 
which  they  swear  that  one  of  the  jurors,  before  he  was  called 
as  a  juror,  stated  that  he  would  bet  $50  that  appellant  would 
be  convicted  and  sent  to  the  penitentiary,  and  that  he  ought 
to  be  so  convicted. 

There  is  also  copied  into  the  transcript  an  affidavit  by  the 
juror  in  denial,  and  an  affidavit  by  appellant  that  at  the  time 
the  juror  was  examined  as  to  his  qualification,  he  falsely  an- 
swered that  he  had  not  formed  or  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  appellant. 

These  two  latter  affidavits  can  not  be  regarded  as  in  the  rec- 
ord. Such  affidavits  are  not  such  papers  as  become  a  part 
of  the  record  by  force  of  the  statute,  although  filed  with  and 
in  support  of  a  motion  for  a  new  trial ;  that  they  may  become 
a  part  of  the  record  they  should  be  incorporated  into  the  bill 
of  exceptions. 

We,  therefore,  can  not  consider  the  affidavit  of  appellant; 
without  it  there  is  nothing  to  show  that  he  personally  or  by 
counsel  interrogated  the  juror  as  to  whether  or  not  he  had 
formed  or  expressed  any  opinion  as  to  the  guilt  or  innocence 
of  appellant ;  nothing  to  show  that  any  kind  of  effort  was 
made  to  ascertain  that  fact.  For  aught  that  appears  from  the 
record  the  juror  was  accepted  without  any  effort  on  the  part 
of  appellant  to  inform  himself  as  to  the  competency  or  im- 
partiality of  the  juror.  Nor  does  it  appear  that  appellant  was 
ignorant  of  the  facts  stated  in  the  affidavits  of  the  third  parties* 
Such  being  the  case,  an  objection  coming  after  verdict  for  the 
first  time  is  not  available.  Alexander  v.  Dunn,  5  Ind.  122; 
Romaine  v.  State,  7  Ind.  63 ;  Rice  v.  State,  16  Ind.  298 ;  Croy 
V.  State,  32  Ind.  384 ;  Gillooley  v.  State,  58  Ind.  182 ;  Achei/  \. 
State^  64  Ind.  56. 

If  all  of  the  affidavits  copied  into  the  transcript  should  be 
regarded  as  in  the  record,  then  we  should  have  a  conflict  which 
was  decided  below,  in  favor  of  the  competency  of  the  juror* 


NOVEMBER  TERM,  1883.  457 


Louisville,  New  Albany  and  Chicago  Railway  Company  v,  Harrington. 


The  rule  is  well  settled  that  in  cases  of  such  coufiict  this  court 
can  not  reverse  the  ruling  of  the  trial  court.  HoUoicay  v. 
StaUy  53  Ind.  554. 

There  being  no  available  error  in  the  record,  the  judgment 
is  affirmed. 

Filed  Jan.  8, 1884. 


No.  10,506. 

LouisviLLB,  New  Albany  and  Chicago  Railway  Com- 
pany V.  Harrington. 

BiAlULOABa — OomplainL — Arrest  of  Judgment — Killing  Stock.-^A  complaint 
for  killing  an  animal,  under  section  4025,  B.  S.  1881,  good  in  other  re- 
epects,  which  ayers  that  the  defendant  ^'  ran  against  and  over  said  mare 
and  killed  her,''  not  showing  that  the  injury  was  done  by  the  locomo- 
tives, cars  or  ether  carriages  run  upon  the  road,  is  good  after  verdict. 

From  the  Carroll  Circuit  Court. 

W.  F.  StiUwellj  for  appellant. 

J.  ApplegcUe  and  C.  R.  Pollard ^  for  appellee. 

Niblack,  J.- — This  was  an  action  by  Abraham  Harrington 
against  the  Louisville,  New  Albany  and  Chicago  Railway 
Company,  commenced  in  the  superior  court  of  Tippecanoe 
county  and  taken  by  change  of  venue  to  the  Carroll  Circuit 
Court,  where  upon  a  trial  there  was  a  verdict  for  the  plain- 
tiff, assessing  his  damages  at  $112.50.  Motion  in  arrest  of 
judgment  overruled,  and  judgment  on  the  verdict.  * 

The  only  error  assigned  is  that  the  complaint  did  not  state 
fisicts  sufficient  to  constitute  a  cause  of  action  against  the  ap- 
pellant. With  some  verbal  changes  of  a  merely  formal  char- 
acter, the  complaint  was  as  follows: 

"  The  plaintiff  complains  of  the  defendant  and  says  that 
at  the  time  hereinafter  mentioned  the  defendant,  *  *  *  a 
corporation  duly  organized,  *  *  *  was  the  owner  of  a  certain 
railroad  known  as  the  Louisville,  New  Albany  and  Chicago 
Railway,  together  with  the  track,  cars,  locomotives  and  other 
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appurtenances  thereto  belonging;  that  on  or  about  the  10th 
day  of  April,  1882,  the  plaintiff*  was  the  owner  and  possessed 
of  a  certain  mare  of  the  value  of  $125,  and  which  mare 
casually  and  without  the  fault  of  the  plaintiff,  strayed  in  and 
upon  tlie  track  and  ground  occupied  by  the  railroad  of  the 
defendant,  at  a  point  about  one-half  mile  north  of  the  city 
of  Lafayette  in  the  county  of  Tippecanoe,  where  said  rail- 
road was  not  securely  fenced  in,  *  *  *  and  at  a  point  on 
said  railroad  where  the  same  could  have  been  securely  fenced 
in,  and  such  a  fence  properly  maintained  by  the  defendant. 
And  the  plaintiff^  further  alleges  that  said  defendant,  by  its 
agents  and  servants,  ran  against  and  6ver  the  said  mare  of 
the  plaintiff*  and  killed  and  destroyed  the  same,  to  the  dam- 
age of  the  plaintiff"  $125." 

The  objection  made  to  the  sufficiency  of  the  complaint  is 
that  it  did  not  aver  that  the  mare  was  run  over  and  killed  by 
the  cars,  locomotive  or  other  carriage  of  the  defendant,  re- 
ferring to  section  4025,  R.  S.  1881,  under  which  this  action 
is  prosecuted. 

It  is  true,  that  the  averment  in  the  complaint,  relating  to 
the  manner  in  which  the  mare  was  killed,  did  not  bring  this 
case  fully  within  the  provisions  of  the  section  of  the  statute 
referred  to,  which  makes  railroad  companies  liable  in  certain 
cases  for  stock  killed  or  injured  by  their  locomotives,  cars  or 
other  carriages,  and  if  objection  had  been  made  to  the  com- 
plaint on  that  account  in  the  court  below  before  going  to 
trial,  that?  court  would  doubtless  have  held  the  objection  well 
taken,  for,  at  least,  uncertainty  in  the  averment.  But  taking 
into  consideration  the  universally  admitted  purposes  for 
which  railroad  companies  are  organized,  and  the  uses  for 
which  railroads  are  constructed,  in  connection  with  the  pre- 
ceding averments  of  the  complaint,  we  think  the  reasonable 
inference  is,  and  that  the  fair  intendment  of  the  averment 
was,  that  the  mare  was  run  over  and  killed  by  some  vehicle 
or  other  machinery  belonging  to  the  defendant  and  in  use 
upon  its  raihvay  track. 
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If  we  are  correct  in  this  construction  of  the  complaint,  and 
we  feel  justified  in  assuming  that  we  are,  the  defect  com- 
plained of  was  cured  by  the  verdict,  and  can  not  now  bo 
made,  in  any  way,  available  to  reverse  the  judgment  by  rais- 
ing the  question  of  the  sufficiency  of  the  complaint  for  the 
first  time  in  this  court.  Peck  v.  Martin^  17  Ind.  115 ;  Alford 
v.  Baker,  53  Ind.  279 ;  Scott  v.  Zartmanj  61  Ind.  328 ;  Indi- 
anopoliSy  etc.,  JR.  R.  Go.  v.  ilcCaffery,  72  Ind.  294;  Evans- 
xnlhy  etc.,  R.  R.  Go.  v.  WilliSy  80  Ind.  225 :  Yeoman  v.  Davis, 
S6  Ind.  189. 

The  cases  oi  Pittsburgh,  etc,,R.  W.  Go.  v.  Troxell,  57  Ind. 
246 ;  Pittsburgh,  etc,,  R.  W.  Co.  v.  Hannon,  60  Ind.  417,  and 
Ricketts  v.  Sandifer,  69  Ind.  318,  cited  in  support  of  the  ob- 
jection made  to  the  complaint,  have,  as  precedents,  no  prac- 
tical application  to  the  case  in  hearing. 

In  each  of  those  cases  the  complaint  failed  to  charge,  in 
any  suitable  \l|y>  that  the  defendant  had  committed  the 
wrongful  act  complained  of.  Besides,  in  each  case,  the  suffi- 
ciency of  the  complaint  was  challenged  before  going  to  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  8, 1884. 


No.  10,756. 

Pennsylvania  Company  v.  Dean,  by  his  Next  Friend. 

Neolioence. — Railroad, — Personal  Injury,--— ComplainL — Motion  to  Make  Spe- 
cific,— A  complaint  against  a  railroad  company  for  a  personal  injury  al- 
leged that  the  plaintiff,  without  his  fault  or  negligence,  was  injured, 
thus:  "Being  on  one  of  said  defendant's  trains,  the  servants  of  the  de- 
fendant, while  said  train  was  in  motion,  ordered  and  compelled  him  to 
jump  from  said  train,  the  coaches  of  which  passed  over  his  lower  limhs,*' 
whereby,  etc.,  "that  said  injuries  were  committed  and  perpetrated  upon 
him  by  the  carelessness  and  negligence  of  the  defendant's  servants,"  etc. 

Hcki  that  the  refusal  of  a  motion  to  make  more  specific,  by  showing  by 
what  right  the  plaintiff  was  on  the  train,  and  also  more  particularly  the 
negligence  of  the  defendant's  servants,  was  error. 

From  the  Clark  Circuit  Court. 
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8.  Stansifer  and  W.  D.  Stanaifery  for  appellant. 

J.  G.  Howard,  —  Whitaker  and  —  Parsons,  for  appellee. 

Hammond,  J. — The  appellee,  being  a  minor,  brought  this 
action  hy  his  proehein  ami  against  the  appellant  and  the  Jef- 
fersonville,  Madison  and  Indianapolis  Railroad  Company,  to 
recover  damages  for  an  injury  received  upon  the  defendants' 
railroad.  The  defendants  severed  in  their  defences.  The 
case  was  tried  by  a  jury,  resulting  in  a  verdict  and  judgment 
in  &vor  of  the  Jeffersonville,  Madison  and  Indianapolis  Rail- 
road Company,  but  against  the  appellant. 

The  appellant,  at  the  proper  time,  moved  that  the  appellee's 
complaint  be  made  more  specific.  This  motion  w«^  overruled. 
It  then  demurred  unsuccessfully  to  the  complaint.  Its  mo- 
tion for  a  new  trial  was  also  overruled.  To  these  rulings 
proper  exceptions  were  taken,  and  the  assignment  of  errors 
calls  their  correctness  in  question  in  this  court. 

The  complaint  was  as  fallows :  # 

'^  The  complainant,  Frank  B.  Dean,  who  is  an  infant  and 
sues  by  his  next  friend,  John  Rauschenberger,  complains  of 
the  defendants,  the  Pennsylvania  Company  and  the  Jefferson- 
ville, Madison  and  Indianapolis  Railroad,  and  says  that  on 
the  14th  day  of  February,  1880,  in  the  city  of  Jeffersonville, 
Indiana,  the  grievances  hereinafter  set  out  were  done  and  com- 
mitted to  and  upon  him  by  the  servants,  agents  and  employees 
of  the  defendants,  and  that  at  the  time  the  injuries  were  in- 
flicted upon  him  he  was  without  fault  or  negligence  contrib- 
uting to  the  same.  He  says  that  the  defendants  are  corpora- 
tions, created  by  law,  and  having  authority  to  carry  on  their 
business,  viz.,  that  of  a  steam  railway  in  the  State  of  Indiana, 
having  all  the  privileges  usually  conferred  by  law  upon  such 
corporations.  He  says  that  under  defendant  Pennsylvania 
Company^s  control  and  lesseeship  is  a  local  railway,  operated 
and  run  by  steam  locomotives,  connecting  the  cities  of  Louis- 
ville, Jeffersonville  and  New  Albany,  by  way  of  the  Ohio 
river  bridge,  and  that  ©aid  local  railway  runs  through  a  por- 
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tion  of  the  city  of  Jefferson  vi lie,  Indiana,  a  portion  of  which 
lies  between  Wall  and  Spring  streets ;  that  while  passing  over 
said  road,  and  while  between  said  streets  in  said  city,  the  in- 
fant plaintiff  Frank  B.  Dean  being  on  one  of  said  defendants' 
trains,  the  agents^  servants  and  employees  of  said  defendants, 
while  said  train  was  in  motion,  ordered  and  compelled  said 
infant  plaintiff  to  jump  from  said  train  of  cars,  the  coach  or 
coaches  of  which  passed  over  his  lower  limbs,  breaking  his 
leg,  maiming  and  horribly  crushing  his  feet  and  otherwise 
painfully  bruising  his  body,  from  which  injuries  said  plaintiff 
has  been  rendered  an  invalid  for  life.  Plaintiff  alleges  and 
charges  that  said  injuries  were  committed  and  perpetrated  upjn 
him  by  the  carelessness  and  negligence  of  the  agents,  servants 
and  employees  of  said  defendants,  to  his  great  damage  in  the 
sum  of  $20,000,  and  that  said  infant  plaintiff,  he  avers,  was 
without  fault  or  negligence  which  contributed  to  the  same. 
Wherefore,"  etc. 

The  defendants^  in  their  motion  to  have  the  complaint  made 
more  specific,  asked  that  the  appellee  be  required  to  show  by 
proper  averment  of  facts  by  what  right  he  was  upoathe  train 
at  the  time  of  receiving  the  injury ;  and  also  that  he  be  re- 
quired to  make  the  averments  of  negligence  upon  the  part 
of  the  defendants'  agents  and  servants  more  specific. 

The  averment  of  the  complaint  simply ^hows  that  the  ap- 
pellee was  on  the  appellant's  train  when  he  was  ordered  and 
commanded  to  jump  off.  W^hether  he  was  there  as  a  passen- 
ger, an  employee  or  a  trespasser  does  not  appear.  We  think 
the  appellant  was  entitled  to  have  the  appellee  allege  in  his 
complaint  in  what  capacity  he  was  upon  .  the  train.  The 
rights  and  liabilities  of  the  appellant  could  not  intelligently 
be  adjudicated  without  the  knowledge  and  consideration  of 
the  fact  thus  sought  to  be  developed.  If  the  appellee  was 
upon  the  train  as  a  passenger,  having  paid,  tendered,  or  been 
in  readiness  to  pay  his  fare,  then  the  aj)pcl]ant  was  charged 
with  a  very  high  duty  and  responsibility  to  carry  him  safely, 
and  to  protect  him  from  the  wrongful  and  negligent  acts  of 


462  SUPREME  COURT  OF  INDIANA, 

■  -  -  - 

Pennsylvania  Company  v.  Dean,  by  His  Next  Friend. 

all  its  employees,  whereby  his  security  might  have  been  en- 
daugered;  and  in  such  case,  if  from  a  failure  to  discharge 
this  duty,  the'appellee  received  an  injury,  the  appellant  would 
be  liable  for  damages  therefor.  Chicago^  etc.,  R.  R.  Oo.  v. 
Flexman,  103  111.  546  (42  Am.  R.  33) ;  GUlenwater  v.  Madison^, 
etc.,  jB.  R.  Go.,  5  Ind.  339 ;  Jeffersonville  R.  R.  Go.  v.  Hendrichy 
26  Ind.  228 ;  Evansville,  etc.,  R.  R.  Go.  v.  Duncan,  28  Ind.  441  ; 
Jeffersonville,  etc.,  R.  R.  Go.  v.  Riley,  39  Ind.  568 ;  Golumbtia, 
etc.,R.  W.  Go.  V.  Powell,  40  Ind.  37;  Ohio,  etc.,  R.  W.  Co.  v. 
Selby,  47  Ind.  471  (17  Am.  R.  71 9)  ;  JeffermnmUe,  etc.,  R.  R.  Go. 
V.  Parmalee,  51  Ind.  42 ;  Gleveland,  etc.,  R.  R.  Go.  v.  Newell,  lb 
Ind.  542;  Terre  Haute,  etc.,  R.  R.  Go.  v.  Jackson,  81  Ind.  19. 

If,  however,  the  appellee  was  on  the  train  as  an  employee,, 
the  appellant  would  not  be  liable  for  an  injury  resulting  from, 
an  act  of  a  co-employee  unless  it  was  shown  that  such  eo-em- 
ployee  was  incompetent  or  unfit  for  the  employment  in  whieli 
he  was  engaged,  and  that  the  appellant  was  guilty  of  negli- 
gence in  engaging  or  retaining  him  in  its  service.  GolumhuSy, 
etc.,  R.W.  Go.  V.  Arnold,  31  Ind.  174;  Pittsburgh,  etc.,  jK. 
W.  Go.  y.  Ruby,  38  Ind.  294  (10  Am.  R.  Ill);  Hildebrand 
V.  Toledo,  etc.,  R.  W.  Go.,  47  Ind.  399 ;  Gormley  v.  Ohio,  etc.,, 
R.  W.  Go.,  72  Ind.  31 ;  Ohio,  etc.,  R.  W.  Go.  v.  Gollam,  75 
Ind.  261  (38  Am.  R.  134). 

But  if  the  appellee  was  on  the  train  without  right,  being 
a  mere  trespasser,  the  fact  that  the  injury  was  occasioned  by 
the  negligence  or  unlawful  acts  of  the  appellant's  employees, 
would  not  make  the  appellant  liable  unless  it  further  appeared 
that  the  acts  complained  of  occurred  within  the  scope  of  the 
servants'  employment.  Everhart  v.  Terre  Haute,  etc.,  R.  i?. 
Go.,  78  Ind.  292  (41  Am.  11.  567) ;  Flower  v.  Pennsylvania 
R.  iJ.  Go.,  69  Pa.  St.  210  (8  Am.  R.  251) ;  Towanda  Goal  Co, 
V.  Heeman,  86  Pa.  St.  418 ;  Golden  v.  Newbrand,  52  Iowa,  59 
(35  Am.  R.  257) ;  Marion  v.  Ghicago,  etc,,  R.  R.  Go.,  59 
Iowa,  428 ;  New  Orleans,  etc.,  R.  R.  Go.  v.  Harrison,  48  Miss. 
1 12  (12  Am.  R.  356) ;  Wright  v.  Wilcox,  19  Wend.  343 ;  Mali 
V.  Lord,  39  N.  Y.  381 ;  Fraser  v.  Freeman,  43  X.  Y.  666  (3 
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Am.  R.  740);  LitUe  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio 
St.  110. 

The  above  legal  propositions,  abundantly  sustained  by  the 
authorities  cited,  show  that  the  capacity  in  which  the  appel- 
lee was  upon  the  train  at  the  time  of  the  wrong  complained 
of  was  an  indispensable  fact  to  consider  in  determining  the 
appellant's  liability. 

We  think,  also,  that  the  appellee  should  have  been  re- 
quired to  make  his  complaint  more  specific  respecting  th& 
negligence  of  the  appellant's  employees.  He  alleges  in  his 
complaint  that  the  train  was  in  motion,  but  whether  moving 
rapidly  or  slowly  is  not  stated.  The  averment  might  be  true, 
and  yet  the  train  moving  at  such  a  moderate  rate  of  speed  as 
not  to  make  the  alighting  from  it  necessarily,  or  even  proba- 
bly, dangerous. 

The  appellant,  without  giving  his  age,  states  that  he  was. 
an  infant.  This  would  have  been  true  if  he  was  ever  so  near, 
but  not  quite,  twenty-one  years  of  age.  The  simple  aver- 
ment of  infancy  conveys  no  adequate  idea  of  his  ability  or 
inability  to  take  care  of  himself.  It  is  alleged  that  the  ap- 
pellant's agents,  servants  and  employees  ordered  and  com- 
pelled the  appellee  to  jump  from  the  train.  These  are  con- 
clusions. What  was  done  in  ordering  and  compelling  him 
to  jump  from  the  train  should  have  been  stated.  Facts  not 
conclusions  should  have  been  averred,  showing  how,  and  the 
circumstances  under  which,  the  appellee  was  ejected  from  the 
train,  together  with  such  other  matters  pertaining  to  the  in- 
jury as  would  enable  the  court, in  ruling  on  the  demurrer  to 
the  complaint,  to  determine  whether  the  appellant,  on  the 
facts  stated,  was  liable.  It  is  too  plain,  we  think,  for  contro- 
versy, that  the  appellant's  motion  to  require  the  appellee  to 
make  his  complaint  more  specific  should  have  been  sustained. 
The  overruling  of  that  motion  was  an  error  for  which  the 
judgment  below  will  have  to  be  reversed.  Section  376,  R. 
S.  1881 ;  Cincinnati,  etc.,  R.  R.  Go,  v.  Chester,  57  Ind.  297 ; 
Volger  v.  Sidener,  86  Ind.  545 ;  1  Works  Pr.,  section  493. 
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The  conclusion  reached  makes  it  unnecessary  to  consider 
other  alleged  errors. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to 
the  court  below  to  sustaiif  the  motion  to  make  the  complaint 
more  specific  as  to  the  points  referred  to  in  this  opinion,  and 
for  further  proceedings. 

Filed  Jan.  5, 1884. 
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Yost  et  al.  v.  CJonroy. 

Evidence. —  WUnesa. — Opini^m, — Drainage,  — Damagu.  —  Ckue9  DiBapproctL 
— The  opinion  of  a  witness  as  to  the  public  utility  of  a  ditch  sought  to 
be  established  by  law  is  not  proper  evidence.  So,  also,  as  to  the  damages 
which  it  will  cause  to  the  lands  of  a  party ;  but  the  opinion  of  one  ac- 
quainted with  the  property,  as  to  its  value  with  and  without  the  ditch, 
is  proper  evidence.  Some  of  the  reasoning  in  Hagaman  v.  Moore,  84  Ind. 
496,  and  Baltimore,  etc.,  R,  W,  Co.  v.  Johnson,  59  Ind.  247,  disapproved. 

Practice. — Record, — A  motion  to  dismiss  an  appeal  from  county  commis- 
sioners requires  an  order  of  court  or  bill  of  exceptions  to  bring  it  into 
the  record. 

From  the  Cass  Circuit  Court. 

D.  C.  Justice,  8.  T.  McQonnell  and  R.  Magee^  for  appellants. 
M.  Winjield  and  Q.  A.  Myers,  for  appellee. 

Elliott,  J. — There  is  much  confusion  and  some  conflict 
in  our  cases  upon  the  subject  of  proving  benefits  and  dam- 
ages to  land  affected  by  the  construction  of  ditches,  turnpikes 
and  ways,  and  this  case  requires  an  examination  of  that 
subject.  In  cases  of  confusion  and  conflict,  the  better  way  is 
to  search  for  principle  and  adopt  that  view  which  stands  most 
firmly  on  sound  principle. 

It  is  an  elementary  doctrine^  that  witnesses  who  are  ac- 
quainted with  the  value  of  property  may  express  an  opinion 
as  to  the  value.  Thus  far  all  is  plain  and  friee  from  doubt. 
JEt7m  L.  Ins.  Co.  v.  Nexsen,  84  Ind.  347  (43  Am.  R.  91) ;  Bowen 
V.  Bowen,  74  Ind.  470;  Johnson  v.  Thompson, 72Ind.  167  (37 


NOVEMBER  TERM,  1883.  465 


Yost  et  aj.^  v.  Conroy. 


Am.  R.  152);  Ferguson  v.  Stafford,  33  Ind.  162;  Grouse  v. 
Uolman,  19  Ind.  30 ;  Sinclair  v.  Roush,  14  Ind.  450 ;  1  Greenl. 
Ev.  (13th  ed.),  section  440,  n.;  1  Whart.  Ev.,  section  447; 
Abbott  Trial  Ev.  310.  The  opinions  of  witnesses  as  to  value 
are  competent  in  prosecutions  for  crimes.  Printz  v.  People, 
42  Mich.  144;  S.  C,  36  Am.  R.  437. 

Opinions  of  witnesses  as  to  the  amount  of  benefits  or  dam- 
ages sustained  by  a  party  are  not  competent.  EvansviMe,  etc., 
H.  R.  Co.  V.  Fitzpatrick,  10  Ind.  120;  Evammlle,  etc.,  R.  R. 
Ob.  V.  Stringer,  10  Ind.  551 ;  MitcheU  v.  Allison,  29  Ind.  43 ; 
Kirkpatrick  v.  Snyder,  33  Ind.  169;  Bissdl  v.  Wert,  35  Ind. 
54;  City  o/L^gansport  v.  3IcMillen,  49  Ind.  493;  Baltimore, 
etc,  R.  W.  Co.  V.  Johnson,  59  Ind.  247 ;  Baltimore,  etc.,  R, 
W.  Co.  V.  Sto7ier,  59  Ind.  579 ;  Noah  v.  Angle,  63  Ind.  425 ; 
Ohio,  etc.,  R.  W.  Co.  v.  Nickless,  71  Ind.  271.  It  may  well 
be  held  that  these  cases  declare  the  general  rule  correctly, 
^ince  to  hold  otherwise  would  put  the  witnesses  in  the  place  of 
the  jurors,  and  commit  to  them  the  decision  of  the  amount 
of  recovery.  A  contrary  doctrine  would  also  violate  the  rule 
that  witnesses  can  not  express  an  opinion  upon  the  precise 
point  which  the  issues  present  for  the  decision  of  the  jury. 

There  is  not,  however,  the  slightest  conflict  between  the  two 
propositions  stated.  It  is  one  thing  to  prove  the  value  of 
property,  and  quite  another  to  prove  what  damages  have 
been  sustained  by  a  party,  or  how  much  benefit  has  accrued  to 
a  litigant.  This  obvious  distinction  was  noted  in  one  of  the 
earliest  cases,  where  the  court  said :  "  There  is  manifestlv  a 
difference  in  stating  the  value  of  an  article  as  a  feet,  and  giv- 
ing an  opinion  as  to  the  amount  of  unliquidated  or  conse- 
quential damages.*'  Evansville,  etc.,  R.  R.  Co.  v.  Cochran,  10 
Ind.  560.  The  distinction  is  pointed  out  in  the  late  case  of 
Johnson  v.  Thompson,  supra,  and  it  was  there  said  :  "  The  au- 
thorities recognize  a  well  defined  distinction  between  the 
opinion  of  a  witness  as  to  the  amount  of  damages  sustained 
in  a  given  case  and  his  opinion  as  to  the  value  of  a  service 
Vol.  92.— 30 
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or  commodity,  concerning  which  he  has  been  called  upon 
to  testify.^' 

Many  things  enter  into  the  estimate  of  benefits  and  dam- 
ages besides  the  value  of  the  land  taken,  and  the  value  of  the 
residue  with  and  without  the  improvement,  so  that  in  express- 
ing an  opinion  as  to  the  value  a  witness  does  not  give  aa 
opinion  as  to  the  amount  of  the  benefit  or  damages ;  he  does 
no  more  than  furnish  evidence  upon  one  of  the  elements  of 
the  estimate. 

It  IS  impossible  to  conceive  that  juries  or  courts  can  justly 
estimate  benefits  and  damages  without  the  aid  of  opinions  of 
values  from  competent  witnesses,  unless,  indeed,  it  be  assumed 
that  courts  and  juries  have  knowledge  of  the  values  of  all 
kinds  of  property.  If  this  assumption  were  just,  then,  no 
doubt,  all  that  would  be  needed  would  be  an  accurate  descrip- 
tion of  the  property ;  but  every  one  knows  that  in  the  very 
great  majority  of  cases  neither  courts  nor  juries  possess  such 
knowledge  as  would  enable  them,  unaided  by  opinions,  to  aflSr 
just  values  to  property. 

It  is  the  purpose  of  evidence  to  place  jurors  in  possession 
of  such  &cts  as  will  enable  them  to  award  the  litigant  that 
which  he  is  justly  entitled  to  recover.  In  order  to  justly 
measure  the  amount  of  recovery,  the  jury  must,  where  prop- 
erty rights  alone  are  concerned,  know  the  value  of  the  thing 
of  which  the  plaintiff  is  deprived,  and  whatever  evidence 
tends  to  place  them  in  possession  of  this  knowledge  should 
be  regarded  as  competent.  Opinions  from  witnesses  of  in- 
tegrity and  knowledge  must  always  be  of  service  to  impar- 
tial triers  upon  such  a  question.  The  weight  of  a  witness' 
opinion  depends  upon  his  knowledge,  his  integrity,  and  the- 
facts  which  he  states  as  constituting  the  basis  of  his  judgment. 
It  is,  therefore,  not  correct  to  assume  that  wild  or  ill  con- 
sidered opinions  will  control ;  on  the  contrary,  the  presumption 
of  the  law  is  exactly  the  reverse.  It  is  to  be  presumed  that 
only  the  opinions  of  honest  witnesses,  possessed  of  competent 
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knowledge,  and  assigning  sufficient  grounds  for  their  judg- 
ment^ will  prevail. 

The  question  which  here  directly  faces  us  is  this :  Is  it 
competent  to  prove  the  value  of  land  before  a  ditch  is  con- 
structed, and  what  its  value  will  be  after  the  construction  of 
the  ditch  ?  It  can  not  be  doubted  that  such  evidence  tends 
to  assist  in  determining  the  question  of  damages  and  benefits, 
nor  is  there  reason  for  supposing  that  it  is  not  material.  The 
situation  of  the  land  and  the  location  and  capacity  of  the  ditch 
may  be  described  with  perfect  accuracy,  and  yet  a  jury  be 
utterly  unable  to  form  a  just  estimate  of  the  amount  of  ben- 
efits or  damages.  Of  what  assistance  to  a  jury  composed  of 
clergymen,  merchants,  and  bankers  would  be  a  description 
of  the  minutest  accuracy,  wfthout  some  estimate  of  values  by 
competent  witnesses?  Possibly,  it  would  enable  such  a  jury 
to  form  a  crude  conjecture ;  it  could  do  but  little  more.  In 
such  a  case  as  that  supposed,  the  testimony  of  witnesses  pos- 
sessed of  knowledge  and  honesty,  expressing  their  opinion 
of  the  value  of  the  land  with  and  without  the  ditch,  would 
go  very  &r  in  assisting  the  jury  to  a  safe  and  just  conclu-^ 
sion.  It  is  no  doubt  true  that  such  evidence  is  subject  to 
some  objections,  but  is  there  any  claas  of  human  evidence 
entirely  free  from  imperfections?  If  it  be  subject  to  objec- 
tion greater  in  degree  than  evidence  of  facts,  is  it  not  true 
that  the  same  objections  will  lie  against  opinions  of  values  in 
every  imaginable  case?  If  we  should  declare  the  evidence 
incompetent  upon  this  ground,  then  we  must  close  the  door 
against  the  admission  of  opinions  in  all  classes  of  actions,  for 
if  the  objections  are  valid  in  the  one  instance,  so  they  are  in 
all.     But  they  are  valid  in  none. 

The  latest  case  in  our  reports  upon  this  question  is  that 
of  Indianapolis,  etc.,  R.  R,  Co,  v.  Pugh,  85  Ind.  279,  and  that 
sustains  the  competency  of  evidence  of  the  value  of  the  land 
before  and  after  the  construction  of  a  railroad.  The  ques- 
tion was  considered  in  the  case  of  Frankfort,  etc,  R.  R,  Co.  v. 
Windsor,  51  Ind.  238,  and  the  ruling  was  in  fevor  of  the  ad- 
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missibility  of  the  evidence.  There  are  other  cases  which  de- 
clare the  same  general  principle.  The  case  of  Ferguson  v. 
Staffordy  33  Ind.  162,  is  one  of  them.  It  was  there  held  that 
it  was  proper  to  permit  a  witness  to  express  an  opinion  as  to 
the  value  of  land  before  and  after  waste  had  been  committed 
upon  it  by  the  defendant.  Another  is  that  of  Sidener  v.  Es- 
sex, 22  Ind.  201,  where  it  was  held  that  the  measure  of  dam- 
ages for  injuries  arising  from  the  location  of  a  highway  is 
the  difiFerence  of  value  between  the  land  with  the  highway 
and  without  it.  The  cases  cited  upon  the  first  proposition 
stated  tend  in  the  same  direction.  Against  this  doctrine  wo 
have  the  cases  of  Hagaman  v.  Moore,  84  Ind.  497,  and  Bal- 
timore, etc.,  R.  W,  Co,  V.  Johnson,  59  Ind.  247.  The  cases  of 
Baltimore,  etc.,  R,  R.  Co,  v.  Stoner,  supra,  and  Baltimore,  etc,, 
R,  W,  Co,  V.  Johnson,  59  Ind.  480,  can  not  be  regarded  as  in 
point.  The  question  asked  the  witness  in  the  latter  case,  in- 
dependent of  the  consideration  of  the  right  to  an  opinion 
upon  the  value  of  the  land,  was  improper,  and  that  is  all  that 
was  decided.  In  the  former  of  these  last  named  cases,  the 
question  asked  the  witness  was:  '•  What,  in  your  judgment, 
is  the  damage  to  the  farm  by  the  railroad  cutting  it  in  that 
shape?"  and  this  brought  the  case  fully  within  the  rule  de- 
clared in  Evansville,  etc,,  R.  R,  Co,  v.  Fitzpatrick,  and  cases 
of  that  class.  It  may  possibly  be  correct  to  hold  that  where 
benefits  can  not  be  taken  into  consideration,  as  in  cases  of  ap- 
propriations for  railroad  purposes,  the  question  can  not  be 
asked  a  witness  as  to  the  value  of  the  land  without  the  rail- 
road, and  what  it  would  be  with  it,  and  on  that  ground,  per- 
haps, the  cases  of  Hagaman  v.  Moore,  sxipra,  and  Baltimore, 
etc,  R,  W,  Co,  v.  Johnson,  supra,  may  be  sustained.  White 
Water  Valley  R,  R,  Co,  v.  McClwre,  29  Ind.  538  ;  Grand  Rap- 
ids, etc.,  R,  R,  Co.  V,  Horn,  41  Ind.  479.  But  this  point  we 
do  not  decide,  for  a  decision  is  not  now  required. 

A  careful  examination  of  the  books  and  cases  has  satisfied 
us  that  where  there  is  no  law  excluding  benefits  from  consid- 
eration in  estimating  damages,  or  where  the  question  is  one 
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affecting  the  right  to  assess  beDefits,  a  witness  may  state  his 
opinion  of  the  value  of  the  land  without  the  proposed  ditch 
or  highway,  and  what  its  value  would  be  with  the  highway  or 
drain.  This  requires  of  us  a  disapproval  of  much  of  the 
reasoning  in  Hagaman  v.  HoorCy  supra,  and  Battiviore,  etc , 
R.  W.  Go.  V.  Johnson,  supra. 
There  seems  to  be,  elsewhere  than  in  Indiana,  very  little 
*  diversity  of  judicial  opinion  upon  the  proposition  that  a  wit- 
ness may  state  his  opinion  of  the  value  of  land  with  and  with- 
out the  proposed  highway  or  ditch.  The  only  question  is 
whether  he  may  not  give  his  opinion  in  broad,  general  terms 
as  to  the  extent  of  the  injury  or  benefit.  The  cases  are  so 
numerous  that  we  shall  not  undertake  to  cite  them,  but  will 
content  ourselves  with  an  examination  of  the  text-books.  It 
is  said,  in  Mills  on  Eminent  Domain,  section  165,  that 
"  The  general  rule  is,  that  witnesses  shall  not  testify  how  much 
the  property  is  damaged,  or  give  their  opinion  as  to  the 
amount  of  damages.  They  may  testify  as  to  the  value  of  the 
property,  and  as  to  the  value  of  the  property  before  and 
after  the  improvement,  but  not  as  to  the  effect  of  the  change 
in  adding  to  or  taking  from  such  value.  The  extent  of 
damages  is  to  be  proved  by  facts,  and  estimated  by  the 
jury.  Hence  a  witness  can  not  be  asked  the  value  of  the 
land  with  the  strip  taken  out.  Notwithstanding  the  array  of 
authorities  above  cited,  these  seems  to  be  a  growing  tendency 
to  allow  witnesses  to  give  an  opinion  on  the  amount  of 
damages.^'  To  the  authorities  cited  by  this  author  upon  the 
last  proposition  may  be  added,  Pittsburgh,  etc.,  R.  R.  Co.  v. 
Robinson^  95  Pa.  St.  426 ;  Snow  v.  Boston,  etc.,  R.  R.,  65 
Me.  230;  Sioan  v.  County  of  Middlesex,  101  Mass.  173. 
Mr.  Pierce  says :  "  The  opinions  of  witnesses,  conversant 
with  the  value  of  the  land  taken,  are  admissible  to  prove  such 
value ;  and,  where  a  part  only  is  taken,  to  prove  the  value  of  the 
whole  before  the  taking,  and  the  value  of  what  remains  after 
the  taking."  At  another  place  he  says :  "Opinions  are  ad- 
missible as  to  the  amount  of  damage  or  benefit  resulting  to  an 
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estate  from  the  construction  and  working  of  a  railroad.  The 
amount  may  also  be  calculated  by  comparing  the  valuations  of 
the  property  before  and  after  the  taking,  as  made  by  the 
witnesses, — a  method  which  is  relieved  of  the  objection  that 
the  amount  of  damages  is  the  issue  to  be  found  by  the  jury." 
Pierce  Eailroads,  225,  227.  Cases  from  most  of  the  courts 
■of  the  country  are  cited  in  support  of  the  text.  Judge  Red- 
^eld,  in  speaking  of  the  opinions  of  witnesses  upon  the  sub- 
ject of  benefits  and  damages,  says :  "  One  may  enumerate 
some  of  the  leading  facts  upon  which  such  an  opinion  is  based ; 
but  after  all,  the  testimony,  as  to  facts,  is  excessively  meagre, 
without  the  opinion  of  the  witness,  either  upon  the  very  subject 
of  inquiry,  or  some  one  as  near  it  as  can  be  supposed.  Hence  in 
those  courts  where  the  opinion  of  witnesses,  in  regard  to  the 
value  of  property,  real  or  personal,  is  not  admitted,  it  leads  to 
sundry  shifts  an  J  evasions,  in  the  course  of  the  examination 
of  witnesses  upon  that  subject,  which,  while  it  is  not  a  little 
embarrassing  in  itself,  at  the  same  time  illustrates  the  incon- 
sistency, not  to  say  absurdity,  of  the  rule.'*  1  Redf.  Railways, 
p.  291.  Wharton  says :  "So  the  influence  on  value  of  oertain 
patent  conditions  {e.  g,  railroad  construction,  opening  of  high- 
ways) may  be  thus  estimated  by  witnesses  of  business  sagacity , 
of  ordinary  familiarity  with  such  values."  1  Whart.  Ev.  447. 
In  a  recent  work  on  evidence,  the  distinction  between  proving 
in  general  terms  the  damages  sustained  and  proving  specific 
value  is  referred  to,  and  the  author  says :  "  It  is,  however, 
well  settled  that  a  competent  witness  may  be  asked  to  state 
his  opinion  as  to  the  value  of  property  before  and  after  the 
injury  complained  of  At  another  place  this  author  says: 
"The  true  principle  would  seem  to  be,  and  has  been  so  laid 
down  in  a  carefully  considered  case,  that  whenever  the  ques- 
tion of  value  and  the  question  of  damages  are  identical,  that 
then  the  opinions  of  witnesses  may  be  received  as  to  the  amount 
of  damages."  Rogers  Expert  Testimony,  pp.  211,  213. 
Witnesses  were  allowed  to  state  their  opinions  as  to  the 
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public  utility  of  the  proposed  ditch.  This  was  error.  The 
general  rule  is  against  the  admissibility  of  the  opinious  of 
witnesses;  there  are,  however,  many  exceptions  to  this  rukv 
but  this  case  does  not  come  within  any  of  Uiem.  Where  mat- 
ter of  health  or  disease  is  concerned,  or  like  mental  or  phys- 
ical conditions  become  the  subject  of  enquiry,  then  opinions 
may  be  expressed.  So,  where  the  matter  of  which  the  wit- 
ness speaks  is  one  which  he  can  not  describe,  or  which  can 
not  be  fairly  presented  to  the  jury  without  an  opinion,  then 
opinions  are  competent.  So,  also,  where  the  matter  is  one 
which  the  jury  could  not  fully  understand  without  an  opinion 
of  one  who  has  knowledge  of  the  facts,  or  of  an  expert  wit- 
ness who  has  a  peculiar  knowledge  of  the  thing  involved,  or, 
where  the  conclusion  is  one  arising  from  an  observation  of 
facts,  the  opinions  of  witnesses  may  be  received.  Bennetl\» 
Meehan,  83  Ind.  666 ;  S.  C,  43  Am.  R.  78 ;  Loshbaugh  v. 
Birdsdli  90  Ind.  466 ;  Town  of  Albion  v.  Hetriok,  90  Ind. 
S45 ;  Whart.  Ev.,  section  447.  As  shown  in  Loshbaugh  v. 
Bivd^ellj  supra,  an  opinion  upon  the  utility  of  a  public  ditch 
or  highway  is  ver^diflferent  from  an  opinion  concerning  mat- 
ters of  public  health.  In  the  first  case,  a  witness  can  fully  de- 
scribe the  locality  of  the  ditch  or  highway ;  he  can,  in  the  case 
of  a  highway,  state  what  roads  connect  with  the  highway,  or 
what  accommodations  it  will  afford  the  public,  or,  in  the  case 
of  a  drain,  show  what  lands  will  be  drained  by  it,  and  other 
like  nuttters.  In  either  case  a  jury  may  readily  be  put  in  full 
possession  of  the  facts. 

It  is  a  general  rule  that  a  witness  can  not  be  allowed  to  ex- 
press an  opinion  upon  the  exact  question  which  the  jury  are 
required  to  decide.  Professor  Greenleaf  says :  "  Nor  is  the 
opinion  of  a  medical  man  admissible,  that  a  particular  act,  for 
which  a  prisoner  is  tried,  was  an  act  of  insanity.''  1  Greenl. 
Ev,,  section  440.  An  English  writer,  in  speaking  of  the  com- 
petency of  opinions,  says :  "  But  here  the  witness  can  not  in 
strictness  be  asked  his  opinion  respecting  the  very  point  which 
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the  jury  are  to  determine."  2  Taylor  Ev..  section  1278,  p. 
1229;  White  v.  Bailey,  10  Mich.  155;  Fairckitd  v.  Bascomby 
35  Vt.  390.  The  cases  holding  that  general  opinions  as  to 
the  amount  of  damages  suffered  by  a  plaintiff  are  not  compe- 
tent, are  based  upon  this  general  principle.  We  can  see  no 
reason  why  the  general  rule  should  not  apply  to  a  case  where 
the  question  is  whether  the  ditch  or  highway  will  be  one  of 
public  utility.  The  question  is  one  upon  which  no  especial 
learning  or  experience  is  required,  and  in  such  cases  opinions 
are  not,  as  a  general  rule,  allowed  to  go  to  the  jury.  Rogers 
Exp.  Tes.  10-12,  vide  authorities  n.,  p^  13. 

It  is  competent  for  the  Legislature  to  declare  that  former 
acts  shall  not  be  deemed  repealed,  and  when  this  declaration 
is  made  courts  will  carry  it  into  effect  wherever  it  can  pos- 
sibly be  done  without  disregarding  the  provisions  of  the 
later  act.  The  act  of  1879,  upon  the  subject  of  ditches  and 
drains,  provides  that  the  act  of  1875  "  shall  not  be  in  any  way 
affected  by  the  provisions  of  this  act,  but  this  act  and  said  last 
mentioned  act^hall  be  entirely  separate,  aod  neither  shall  be 
so  construed  as  to  affect  or  modify  the  other."  We  think  that 
there  is  no  such  irreconcilable  conflict  between  the  two  acts 
as  requires  us  to  hold  that  the  earlier  must  give  way,  and  the 
case  is,  therefore,  not  within  the  rule  declared  in  the  cases  of 
Bate  V.  SfieetSy  64  Ind.  209 ;  Deisner  v.  Simpson,  72  Ind.  435. 
The  act  of  1879  is  confined  in  its  operation  to  ditches  not 
exceeding  three  miles  in  length ;  while  that  of  1875  applies 
to  all  ditches  not  exceeding  in  length  the  limits  of  the  county 
within  which  they  are  located ;  and  the  former  act  may,  there- 
fore, be  regarded  as  applying  only  to  ditches  not  exceeding 
three  miles  in  length. 

The  judgment  must  be  reversed  for  the  error  in  permit- 
ting witnesses  to  express  their  opinions  as  to  the  public  utility 
of  the  ditch,  and,  as  the  case  will  be  again  tried,  it  is  unnec- 
essary to  consider  the  other  questions  discussed. 

Judgment  reversed. 

Filed  Oct.  30, 1883. 
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On  Petition  for  a  Rehearing. 

Elliott,  J. — It  is  insisted  that  we  did  not  in  the  original 
opinion  consider  the  appellee's  assignment  of  cross  errors, 
and  so  far  as  the  fact  that  we  Hid  not  consider  them  is  con- 
cerned counsel  are  correct,  but  in  stating  that  we  were  bound 
to  consider  them  counsel  are  in  error.  This  we  say,  because 
the  record  does  not  present  the  questions  on  which  the  as- 
signment of  cr«»ss  errors  is  based.  A  motion  to  dismiss  an 
appeal  from  a  judgment  of  the  board  of  commissioners  be- 
cause of  the  insufficiency  of  the  appeal  bond  is  not  in  the 
record  unless  carried  into  it  by  a  bill  of  exceptions,  or  made 
part  of  it  by  a  special  order  of  court.  This  is  expressly 
ruled  in  Scotten  v.  DivilbisSy  60  Ind.  37,  and  the  ruling  is  in 
strict  harmony  with  settled  rules  of  practice.  A  motion' 
which  forms  a  necessary  part  of  the  pleadings  or  record  need 
not  be  embodied  in  a  bill  of  exceptions,  but  special  or  col- 
lateral motions  should  be.  The  principle  laid  down  in  the 
early  case  of  Engard  v.  Frazier,  7  Ind.  154,  is  even  more 
broad  than  that  deflared  in  Scotten  v.  Divilbisa,  supra,  and 
the  doctrine  goes  even  fcrther  back,  for  in  Corunday  v.  Weaver, 
1  Ind.  263,  it  was  decided  that  there  should  have  been  a  bill 
of  exceptions  showing  the  cause  of  the  dismissal,  otherwise 
the  action  of  the  court  will  be  presumed  to  have  been  cor- 
rect. The  case  of  Bumtrager  v.  McDonald,  34  Ind.  277, 
sanctions  and  enforces  this  doctrine,  as  do  also  the  cases  of 
Smith  v.  Smith,  16  Ind.  315 ;  Aspinwall  v.  Board,  etc,,  18  Ind. 
372 ;  Carr  v.  Th<mas,  34  Ind.  292 ;  DriU  v.  Dodds,  35  Ind. 
63 ;  Orr  v.  Worden,  10  Ind.  553 ;  Meeker  v.  Board,  etc.,  53  Ind. 
31 ;  Rosa  v.  Misner,  3  Blackf.  362.  The  recent  cases  of  Hancock 
v.  Fleming,  85  Ind.  571,  and  Lippnian  v.  City  of  South  Bend, 
84  Ind.  276,  give  unqualified  approval  to  Scotten  v.  Divilbiss, 
8upra.  We  do  not  feel  bound  to  prolong  our  opinions  in 
every  case  by  discussing  questions  which  well  settled  rules 
of  practice  declare  not  to  be  in  the  record,  but,  constrained 
by  the  earnest  brief  of  appellee's  counsel,  we  have  thought  it 
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proper  to  refer  to  the  eases  we  have  cited.     In  these  cases 
will  be  found  a  full  and  conclusive  answer  to  all  that  is  urged 
in  the  argument  on  the  petition. 
Petition  overruled.  i^ 

Filed  Jan.  5,  1884. 


No.  10,759. 

Walker  v.  The  State,  ex  rel.  Moorb. 

Bastardy. — Evidence, — Letters. — In  a  prosecution  for  bastardy,  letters  of  the 
defendant,  written  before  the  child  was  begotten,  stating  the  intimacy 
of  their  relations,  referring  to  the  fact  that  he  had  taken  indelicate  lib- 
erties with  her  person,  and  expressing  a  desire  for  sexual  intercourse 
thereafter,  are  proper  evidence  against  him. 

From  the  Hamilton  Circuit  Court. 

A.  F,  Shirts,  G.  Shirts  and  W.  R.  Fertig,  for  appellant. 
D.  Moss,  R.  R,  Stephenson  and  H,  A.  Lee,  for  appellee. 

Colerick,  C. — This  was  a  prosecution  for  bastardy.  It 
was  tried  by  a  jury,  and  resulted  in  the  rendition  of  a  judg- 
ment against  the  appellant,  from  which  he  appeals,  and  as- 
signs as  the  only  error  for  its  reversal  the  overruling  of  his 
motion  for  a  new  trial,  in  support  of  which  many  causes  were 
Assigned,  only  two  of  which  are  presented  by  him  to  this 
court  for  consideration ;  the  others,  under  our  practice,  are 
to  be  treated  as  abandoned  by  him.  The  two  questions  so 
presented  arise  out  of  the  third  and  fifth  causes  assigned  for 
a  new  trial,  and  relate : 

1st.  To  the  action  of  the  court  in  permitting  the  appellee 
to  introduce  in  evidence  certain  letters,  which,  it  is  conceded, 
were  written  by  the  appellant  to  the  relatrix. 

2d.  To  the  alleged  misconduct  of  one  of  the  attorneys  for 
the  appellee,  who,  it  is  asserted,  indulged  in  improper  com- 
ments in  his  closing  argument  to  the  jury,  which  were  preju- 
dicial to  the  rights  of  the  appellant. 
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We  will  consider  these  questions  in  the  order  presented. 
First.  It  appears  by  the  evidence,  which  is  set  forth  in  the 
record,  that  the  appellant  and  the  relatrix,  both  unmarried, 
had  enjoyed  intimate  relations  with  each  other  for  more  than 
one  year  prior  to  the  birth  of  the  child,  whose  paternity  was 
in  dispute ;  that  the  appellant,  as  a  suitor  or  otherwise,  had 
been  assiduous  in  his  attentions  to  her,  and  that  while  these 
relations  were  existing  the  appellant,  during  his  absence  from 
home,  attending  college,  wrote  the  letters  which  were  intro- 
duced in  evidence,  which  convincingly  showed  the  intimacy 
of  their  relations.  In  these  letters  he  referred  to  indecent 
liberties  which  he  had  taken  with  her  person^  and  with 
impassioned  ardor  expressed  the  hope  that  she  would,  on 
his  return  home  from  college,  during  its  vacation,  yield  to 
and  gratify  his  sensual  desires,  assuring  her  that  no  harm 
would  flow  from  it,  and  that  the  secret  should  never  be  re- 
vealed. The  appellant  insists  that  this  evidence  was  irrele- 
vant and  incompetent.  We  think  otherwise,  as  it  is  claimed 
by  the  relatrix  that  after  the  writing  of  these  letters,  and 
upon  the  return  of  the  appellant  from  college,  she  gratified 
his  desires,  and  had  illicit  intercourse  with  him,  by  which  the 
-child  in  dispute  was  begotten,  which  fact  he  denied.  The 
letters  strongly  tended  to  corroborate  her  statement  and  sus- 
tain the  accusation  that  he  was  the  father  of  the  child,  as 
they  contained  his  written  admission  as  to  the  intimate  rela- 
tions existing  between  them,  and  his  ardent  desire  to  have 
«exual  intercourse  with  her.  For  this  purpose  the  evidence 
was  competent,  and  no  error  was  committed  in  permitting  the 
letters  to  be  introduced  in  evidence. 

Second.  It  appeared  by  a  bill  of  exceptions  in  the  record 
that,  on  the  trial  of  this  cause,  inquiry  was  made  of  the  re- 
latrix, while  testifying  as  a  witness,  by  one  of  her  attorneys, 
relative  to  the  existence  of  a  contract  of  marriage  between 
her  and  the  appellant  at  the  time  the  child  was  begotten,  to 
which  inquiry  objection  was  made  by  the  appellant;  and  sus- 
tained by  the  court,  and  that,  although  the*  evidence  was  ex- 
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eluded,  R.  R.  Stephenson,  Esq.,  one  of  the  attorneys  for  the 
appellee,  in  his  closing  argument  to  the  jury,  improperly  re- 
ferred to,  and  commented  upon,  the  alleged  contract  of  mar- 
riage, to  which  comments  the  appellant  objected,  and  the 
court  sustained  the  objection,  and  informed  the  attorney  that 
he  must  desist  from  making  them,  and  that,  regardless  of  the 
admonition  of  the  court,  he  continued  to  indulge  in  such  com- 
ments over  the  objection  of  appellant.  But  the  bill  of  ex- 
ceptions which  recited  these  fiicts,  since  the  filing  of  the  rec- 
ord^f  the  action  in  this  court,  has  been  amended  by  st  proper 
proceeding  instituted  in  the  court  below  for  that  purpose, 
and  the  record  of  the  proceeding  containing  the  bill  of  excep- 
tions, as  amended,  has  been,  by  certiorari,  certified  and  trans- 
mitted to  this  court,  by  whieh  it  appears  that  "  all  that  part 
of  said  bill  of  exceptions,  in  relation  to  the  argument  and 
conduct  of  said  Stephenson  on  the  trial  of  said  cause,  is 
stricken  out  as  false  and  incorrect,"  and  the  bill  of  exceptions, 
as  amended,  now  recites  "that  said  Stephenson,  in  closing  the 
argument  for  the  relatrix  on  the  trial,  in  the  first  part  of  his 
speech,  referred  to  the  existence  of  the  marriage  contract, 
but  the  moment  his  attention  was  called  to  the  fact  by  coun- 
sel for  the  defendant  and  the  court,  that  such  testimony  had 
been  excluded,  he  immediately  apologized  to  the  court  and 
the  jury,  and  stated  that  he  was  outside  of  the  evidence,  and 
that  his  statement  in  relation  thereto  was  improper.'^  Ac- 
cording to  the  bill  of  exceptions,  as  it  now  exists,  no  miscon- 
duct on  the  part  of  counsel,  as  claimed  by  the  appellant,  oc- 
curred. 

The  judgment  must  be  affirmed. 

Per  Curiam. — ^The  judgment  of  the  court  below  is  af- 
firmed, at  the  costs  of  the  appellant. 

FUed  Jan.  9, 1884. 


NOVEMBER  TERM,  1883. 


477 


City  of  Lafayette  r.  Weaver  et  uz. 


No.  10,227. 

City  of  Lafayette  v.  Weaver  et  ux. 

City.  —  Sidewalks,  —  Neglige  nee.  —  Question  of  Fact. — Evidence.  —  In  a  suit 
against  a  city  for  an  injury  caused  by  a  defective  sidewalk,  the  question 
whether  the  walk  was  dangerous  is  one  of  fact  for  the  jury,  and  if  there 
be  conflict  in  {he  evidence,  the  verdict  will  not  be  disturbed  by  the  Su- 
preme Court. 

Same. — Pleading. — Proof, — In  such  a  suit,  it  is  not  necessary  that  the 
plaintiff  aver  his  ignorance  of  the  defect,  and,  if  averred,  it  need  not  be 
proved. 

Same. — Evidence, — In  such  a  suit,  the  record  of  the  proceedings  of  the 
council  after  ihe  accident,  showing  an  order  to  the  engineer  to  examine 
the  defective  walk  and  report  a  remedy,  is  proper  evidence  for  the  plain- 
tiff, as  tending  to  show  that  the  walk  was  recognized  by  the  city  as  defec- 
tive, and  one  which  it  was  bound  to  repair. 

New  Triai.. — AUnmey*s  Misconduct  in  Argument, — ISupreme  Court, — To  jus- 
tify the  Supreme  Court  in  ordering  a  new  trial  for  misconduct  of  coun- 
sel in  argument,  a  plain  case  of  the  abuse  of  the  attorney's  privileges 
must  appear,  which  was  not  sufficiently  counteracted  by  the  court  below, 
and  it  must  also  appear  that  the  misconduct  injured  the  objecting7)arty. 

Same. — Pradyx, — BUI  of  Exceptions, — Record, — Affidavits  in  support  of  a 
motion  for  a  new  trial,  not  made  part  of  the  i^cord  by  order,  nor  con- 
tained in  any  bill  of  exceptions,  but  referred  to  therein  as  appearing  as 
exhibits  to  the  motion  for  a  new  trial,  are  no  part  of  the  record. 

Same. — Striking  Out. — There  can  be  no  available  error  in  refusing  to  strike 
from,  the  files  affidavits  made  in  resistance  to  a  motion  for  a  new  trial. 

From  the  Superior  Court  of  Tippecanoe  County. 

J,  Parsons,  R,  Q.  Gregory  and  W,  B,  Gregory,  for  appellant. 
a.  P.  DeHarty  J.  R.  Goffroth  and  (7.  B,  Stuart,  for  appellees. 

Black,  C. — In  an  action  brought  by  the  appellees,  Eliza- 
beth Weaver  and  her  husband,  against  the  appellant,  to  re- 
cover damages  for  injuries  to  the  person  of  said  Elizabeth, 
resulting  from  her  falling  when  walking  at  night  upon  aside- 
walk  on  one  of  the  streets  of  said  city,  the  fall  being  causedi 
by  a  defect — an  offset — in  said  sidewalk,  an  issue  was  formed, 
which  was  tried  by  a  jury,  and  a  verdict  was  returned  for  the 
plaintiffs,  on  which  judgment  was  rendered. 

It  is  contended  that  the  evidence  did  not  sustain  the  verdict, 
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for  the  reason  that  it  did  not  show  that  the  defect  in  the  side- 
walk was  dangerous  and  unsafe  to  travellers  using  due  care. 

It  was  certainly  shown^  and  it  is  admitted  in  argument,  that 
the  sidewalk  was  in  a  defective  condition.  A  portion  of  it, 
recently  made  of  cement,  in  front  of  a  certain  building,  was^ 
some  inches  above  the  grade  of  the  adjoining  portion  made 
of  bricks,  and  some  of  the  bricks  of  said  adjoining  portion, 
which  had  been  removed  when  the  cement  sidewalk  was  made,, 
had  not  been  replaced.  An  offset  was  thus  made  in  the  side- 
walk of  one  of  the  principal  streets  of  the  city.  There  was  a. 
conflict  in  the  evidence  as  to  the  height  of  the  offset,  but  there 
was  evidence  that  it  was  four  or  five  inches  high,  and  that  it 
caused  the  injury  complained  of.  Whether  it  was  in  a  reason- 
ably safe  condition  for  use  in  the  customary  and  proper  man- 
ner by  persons  exercising  ordinary  care,  was  a  question  to  be 
determined  by  the  jury  from  all  the  circumstances  shown  by 
the  evidence,  and  the  conclusion  reached  by  the  jury  upoi^ 
that  question  can  not  be  disturbed. 

The  only  other  particular  in  which  the  evidence  is  claimed 
to  have  been  insufficient  is,  that  it  did  not  sustain  the  alle- 
gation in  the  complaint  that  the  plaintiff  was  without  any 
knowledge  of  danger  or  defect  in  the  sidewalk. 

Mrs.  Weaver  testified  that  she  had  no  knowledge  of  the 
offset,  and  that  she  was  walking  carefully.  The  complaint 
contained  a  general  averment  that  she  was  without  &ult  or 
negligence,  and  if  she  had  failed  to  prove  the  additional  al- 
legation that  she  was  without  knowledge  of  the  defect,  it  would 
not  necessarily  follow  that  she  could  not  recover.  Such  ad- 
ditional  allegation  was  unnecessary.  If  it  had  been  proved 
that  she  had  knowledge  of  the  defect,  this  would  have  been 
but  a  fact  to  be  considered  by  the  jury,  with  the  other  circum- 
.stances,  in  determining  the  question  whether  she  exercised  due 
care.  But  the  evidence  was  such  that  the  jury  might  find  that 
the  averment  that  she  was  without  such  knowledge  was  true. 

There  was  evidence  as  to  the  condition  of  the  sidewalk  at 
t'.io  time  of  the  trial,  and  evidence  showing  that  at  that  time 
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it  was  not  in  the  same  condition  as  when  Mrs.  Weaver  was 
injured;  that  soon  thereafter  it  had  been  in  part  repaired  by 
the  owner  of  the  adjoining  buildings  by  the  replacing  of  the 
bricks  which  had  been  removed  when  the  new  portion  of  the 
sidewalk  was  made;  and  that  afterward  it  had  been  further 
remedied  by  placing  a  beveled  piece  of  timber  upon  the  bricks 
next  to  said  new  portion.  As  a  part  of  the  evidence  showing 
that  said  piece  of  timber  was  so  placed  by  the  city,  the  appel- 
lant introduced,  over  objection,  an  entry  in  the  record  of  the^ 
proceedings  of  the  common  council  of  said  city,  dated  after 
the  time  of  Mrs.  Weaver's  injury,  showing  an  order  to  the 
city  engineer  to  examine  the  dangerous  sidewalk  in  question, 
and  to  report  a  remedy. 

Thjp  was  not  admissible  to  prove  negligence  on  the  part  of* 
the  city,  the  question  as  to  which  was  to  be  determined  by 
what  was  known  before  and  at  the  time  of  the  accident. 
Doiigan  v.  Champlain,  etc..  Go.,  56  N.  Y.  1.  But  it  was  evi- 
dence  of  the  city's  recognition  of  the  defect  in  the  sidewalk 
as. one  which  the  city  was  bound  to  repair,  and  was  admissi- 
ble for  such  purpose,  though  the  city's  obligation  to  keep 
that  place  in  good  condition  were  sufficiently  shown  by  other 
evidence.  By  proper  request,  the  appellant  could,  through  an 
instruction,  cause  the  restriction  of  the  evidence  to  its  legiti- 
mate effect.  See  Seivell  v.  City  of  Cohoes,  11  Hun,  626.  To 
show  the  action  of  the  city,  the  entry  in  question  was  not 
improper  evidence.  City  of  Huntington  v.  MendenhaM,  73  Ind. 
460;   City  of  Delphi  v.  Lowery,  74  Ind.  520  (39  Am.  R.  98). 

Certain  language  of  one  of  the  attorneys  for  the  appellees, 
in  the  closing  argument  before  the  jury,  was  assigned  as  ground 
for  a  new  trial,  as  being  "  misconduct  of  the  prevailing  party," 
no  error  of  law  occurring  at  the  trial  in  this  connection  be- 
ing charged.  It  appears  by  bill  of  exceptions,  that  said  at- 
torney, in  said  argument,  spoke  of  the  fact  that  when  Mrs. 
Weaver  was  testifying,  and  was  about  to  stale  what  she  had 
been  told  by  a  certain  physician,  she  was  stopped  by  counsel 
for  the  appellant.     Thereupon  the  court  said  that  she  was 
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properly  stopped ;  and  said  attorney  for  the  appellees  said : 
**  Yes,  properly  stopped."    And  the  appellant  excepted  to  the  * 
language  of  counsel  for  the  appellees. 

The  transgression  of  counsel  in  this  instance  was  suffi- 
ciently corrected  by  the  admonition  of  the  court  and  the 
ready  acquiescence  of  the  transgressor. 

Certain  other  remarks  of  the  same  attorney  in  the  same 
argument  were  excepted  to  by  the  appellant  and  were  as- 
signed as  cause  for  a  new  trial.  These  remarks  were  made 
in  response  to  a  part  of  the  argument  of  counsel  for  the  ap- 
pellant before  the  jury,  and  they  amounted  to  a  misconstruc- 
tion of  certain  language  used  by  counsel  for  the  appellant  as 
ii  appears  in  the  bill  of  exceptions,  with  a  discussion  pro- 
ceeding upon  such  construction  of  the  speaker,  who  illustrated 
his  argument  by  reference  to  occurrences  within  his  own 
knowledge,  having  no  connection  with  this  case.  No  useful 
purpose  can  be  served  by  setting  out  this  portion  of  the 
speech  of  counsel  and  the  remarks  to  which  it  was  intended 
as  an  answer.  No  ruling  of  the  court  appears  to  have  been 
made,  and  none  is  complained  of,  in  connection  with  these 
remarks  of  counsel,  but  the  appellant  excepted  thereto. 

There  must  be  a  plain  case  of  violation  of  the  privilege  of 
argument,  which  has  not  been  sufficiently  counteracted  by  the 
trial  court,  and  such  misconduct  as  can  be  said  by  this  coun 
to  have  been  injurious  to  the  objecting  party,  to  justify  us  in 
reversing  the  action  of  tl^e  trial  court  in  overruling  a  motion 
for  a  new  trial  based  upon  such  departure  of  counsel. 

We  can  not  see  that  there  was  in  this  case  such  an  abuse  of 
the  large  license  allowable  in  such  discourses  as  to  authorize 
our  interference.  ' 

A  new  trial  was  asked  also  on  the  ground  of  newly  discov- 
ered evidence.  This  cause  for  a  new  trial  is  one  which  must 
be  sustained  by  affidavit  showing  its  truth.  Section  562,  R. 
S.  1881.  Such  affidavits  can  be  made  part  of  the  record  only 
by  bill  of  exceptions  or  order  of  the  court.  Section  650,  R. 
S.  1881.     Certain  counter  affidavits  filed  by  the  appellees  are 
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set  out  in  a  bill  of  exceptions,  which  states  that  the  affidavits  of 
two  persons  named  were  filed  in  support  of  the  motion,  and  that 
they  appear  in  the  record  as  exhibits  to  the  motion  for  a  new 
trial.  The  affidavits  in  support  of  the  motion  not  being  other- 
wise parts  of  the  record,  it  was  not  sufficient  to  thus  refer  to 
them  as  being  in  another  part  of  the  transcript,  and  they  can 
not  be  regarded  as  in  the  record.  Kesler  v.  Myers,  41  Ind.  543. 

The  appellant  moved  to  strike  out  the  counter  affidavits. 
One  of  these  was  the  affidavit  of  the  attorney  to  whose  re- 
marks in  argument  objections  were  made  as  above  stated,  and 
in  it  he  set  forth  certain  language  as  having  been  used  by  him 
in  said  argument,  and  other  language  as  that  of  adverse  coun- 
sel. The  argument  having  been  made  in  the  presence  of  the 
court,  the  only  proper  mode  of  bringing  into  the  record  the 
language  used  by  counsel  was  by  bill  of  exceptions.  Rudolph 
v.  Landwerkn,  arde,  p.  34.  But  this  affidavit  also  con- 
tained statements  pertinent  to  the  question  whether  the  ap- 
pellant had  used  reasonable  diligence  to  discover  and  produce 
at  the  trial  the  newly  discovered  evidence.  The  question  of 
the  sufficiency  of  such  counter  affidavits  would  properly  arise 
in  ruling  upon  the  motion  for  a  new  trial,  and  though  they 
contain  irrelevant  matter,  or  be  insufficient  in  substance,  there 
could  be  no  available  error  in  refusing  to  strike  them  out. 

The  affidavits  in  support  of  the  motion  not  being  in  the 
record,  we  can  not  say  that  a  new  trial  should  have  been 
granted  on  the  ground  of  newly  discovered  evidence. 

The  fourth  instruction  given  to  the  jury,  at  the  request  of 
the  appellees,  is  objected  to  as  assuming  that  Mrs.  Weaver's 
injuries  resulted  from  the  fall.  The  instruction  is  not  suscep- 
tible of  such  construction. 

We  have  noticed  all  the  questions  proposed  by  counsel, 
and  we  find  no  available  error. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellant. 

Filed  Jan.  9, 1884. 
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Decedents'  ^^XTE8.—Dedae,— Widow,— Life- Eataie.'-'SaU  to  Pay  Dtbt^^ 
A  widow,  taking  by  her  husband's  will  a  life-estate  in  his  lands,  instead 
of  the  title  in  fee  to  a  part,  which  she  might  have  taken  under  the  law, 
takes  subject  to  sale  to  paj  debts  and  legacies  if  necessary ;  and  one 
who  acquires  her  life-estate  also  takes  it  subject  to  the  same  burden,  and 
his  title  will  be  defeated  by  such  a  sale  properly  made  afterwards. 

From  the  Shelby  Circuit  Court. 

N,  B.  Berryrnan  and  R.  W.  WUes,  for  appellant. 
J5.  F.  Love,  H.  (7.  Morrison,  T.  B,  Adams  and  L.  T.  Mtch- 
ener,  for  appellees. 

BiCKNELL^C.  C. — The  appellant  brought  this  action  against 
the  appellees  to  recover  the  possession  of  forty  acres  of 
land  and  damages  for  the  detention  thereof.  The  defendants 
answered  by  general  denials.  The  issues  were  tried  by  the 
court,  and  at  the  request  of  the  plaintiff  the  fiicts  were  found 
specially,  and  conclusions  of  law  were  stated  thereon,  as  fol- 
lows: 

1.  That  on  the  25th  day  of  December,  1869,  George  Pulse 
became  the  owner  in  fee  simple  of  the  north  half  of  the  north- 
east quarter  of  section  20,  and  the  southwest  quarter  of  the 
southeast  quarter,  and  the  southeast  quarter  of  the  southwest 
quarter,  of  section  17,  all  in  township  12  north,  of  range  8 
east,  in  Shelby  county,  Indiana,  and  died  seized  thereof  on 
the  2d  day  of  October,  1870,  that  his  last  will  contains  the 
following  provisions : 

"My  will  is  that  all  my  just  debts  and  funeral  expenses  be 
paid  by  my  executor,  hereinafter  named,  out  of  my  estate,  as 
soon  afl;er  my  decease  as  shall  be  found  convenient. 

"  Then,  I  give,  devise  and  bequeath  to  my  daughter  Mis- 
souri Miller  the  sum  of  $933  and  one  young  horse. 

"  I  give  and  devise  to  my  son  Peter  Pulse  the  sum  of  $933 
and  one  young  horse.  The  above  is  to  make  the  two  equal  to 
what  I  have  given  heretofore  to  Hiram,  Reuben  and  George. 
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"  I  give  and  bequeath  to  my  wife  Elizabeth  Pulse  all  my 
household  furniture^  and  all  the  use  of  my  lands  and  appur^ 
tenances  as  long  as  she  shall  live,  said  land  situate  in  Shelby 
county  and  State  of  Indiana.  At  the  death  of  my  wife^  I  desire 
all  the  property  divided  equally  between  Hiram  Pulse^  Reuben 
PuLse^  Missouri  Miller  and  Peter  Pulse. 

''And^  lastly^  I  nominate  and  appoint  Leonard  Powell  to 
execute  this^  my  last  will  arid  testament." 

2.  That  Elizabeth  Pulse  elected  to  take  under  the  will  and 
was  appointed  administratrix  of  said  George  Pulse,  with  the 
will  annexed,  and,  on  the  20th  day  of  January,  1875,  filed  her 
final  report  in  said  trust,  showing  payment  in  full  by  her,  as 
such  administratrix,  of  all  bequests  and  legacies  mentioned 
in  said  will,  and  of  all  claims  against  said  estate,  which  re- 
port was  approved,  and  said  administratrix  was  discharged. 

That  on  November  13th,  1876,  said  Peter  Pulse  who,  at  the 
time  of  said  final  settlement  was  a  minor,  filed  his  petition 
to  set  aside  said  final  report  on  the  ground  of  mistake,  show- 
ing that  his  legacy  of  $933  was  unpaid,  and  that  there  was  a 
large  amount  of  property  belonging  to  said  estate. 

On  the  same  day  last  mentioned,  Hiram  Pulse  and  Eliza- 
beth Pulse  appeared  in  court  and  filed  their  written  consent 
to  said  last  mentioned  petition,  and  admitted  the  facts  alleged 
in  said  petition  to  be  true,  but  said  other  heirs  were  not  no- 
tified of,  and  did  not  appear  to,  said  petition ;  that  on  said  day 
last  mentioned  the  court,  upon  application,  set  aside  said  final 
settlement. 

That  on  November  6th,  1876,  said  Elizabeth  Pulse,  as 
such  administratrix,  filed  her  petition  to  sell  the  following 
portion  of  the  real  estate  aforesaid,  to  wit :  The  southwest 
quarter  of  the  southeast  quarter,  and  the  southeast  quarter  of 
the  southwest  quarter,  of  section  17,  in  town.  12  north, 
of  range  8  east,  for  the  payment  of  the  debt  of  said  estate 
arising  from  said  unpaid  legacy;  and  on  the  2d  of  July,  1877,. 
said  administratrix,  under  the  order  of  said  court,  sold  said 
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last  mentioned  real  estate  to  said  Peter  Pulse  for  $2,400, 
which  sale  was  by  the  court  approved. 

3.  That  on  the  7th  day  of  March,  1876,  Frederick  Miller 
recovered  a  judgment  in  the  Shelby  Circuit  Court  against 
said  Elizabeth  Pulse  for  the  sura  of  $246.20  and  costs,  and 
upon  said  judgment  an  execution  was  issued  to  the  sheriff 
of  Shelby  county,  and  came  to  his  hands  on  the  16th  day  of 
November,  1876,  and  said  sheriff  duly  levied  said  execution 
upon  said  real  estate  as  the  property  of  said  Elizabeth  Pulse, 
and  after  advertising  the  same  for  four  successive  weeks  in  a 
weekly  newspaper  of  general  circulation,  printrd  and  pub- 
lished in  said  county,  sold  the  same  on  the  27th  day  of  Jan- 
uary, 1877,  to  the  plaintiff,  William  Miller,  and  executed  to 
him  a  certificate  of  purchase  therefor,  and  that  on  the  18th 
day  of  April,  1878,  said  sheriff  executed  to  said  William  Mil- 
ler, upon  presentation  of  said  certificate,  a  deed  f^ir  said  real 
estate. 

4.  That  on  the  24th  day  of  May,  1876,  said  Elizabeth 
Pulse  sold,  and  by  deed  duly  executed  conveyed,  her  interest 
in  the  real  estate  of  which  the  said  George  Pulse  died  seized, 
as  before  described,  to  said  Hiram  Pulse  and  Peter  Pulse,  and 
that  said  deed  contains  these  words,  following  the  description 
of  said  real  estate,  to  wit :  "  This  deed  is  intended  to  convev 
to  the  grantees  all  the  interest  in  said  land  which  I  inherited 
under  the  last  will  and  testament  of  my  husband  George 
Pulse,  deceased."  Said  deed  was  recorded  May  24th,  1876, 
in  the  recorder's  office  of  said  county. 

5.  On  October  25th,  1878,  said  Peter  Pulse,  by  deed  duly 
executed,  conveyed  to  Nancy  Pulse,  wife  of  said  Hiram  Pulse, 
the  southwest  quarter  of  the  southeast  quarter  of  said  section 
17,  in  town.  12  north,  of  range  8  east,  and  on  November  13th, 
1880,  said  Nancy  Pulse  and  Hiram  Pulse,  by  deed  duly  exe- 
cuted, conveyed  said  real  estate  to  the  defendant  Israel  Buell 
and  put  him  in  possession  thereof,  which  possession  he  has 
ever  since  held. 
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6.  That  said  Elizabeth  Pulse  is  now  living  and  is  sixty- 
six  years  old. 

7.  That  on  October  8th,  1881,  the  plaintiff,  William  Miller, 
demanded  of  the  defendant  the  possession  of  said  real  estate 
last  described,  and  defendant  refused ^to  give  possession,  and 
on  said  8th  day  of  October,  1881,  said  Israel  Buell  was  in 
possession  of  said  real  estate,  and  ever  since  has  been  and 
still  is  in  possession  thereof.     . 

As  conclusions  of  law  upon  the  &cts  thus  specially  found, 
the  court  stated : 

1.  That  the  defendant  Israel  Buell  is  the  owner  in  fee  sim- 
ple of  the  above  described  real  estate  which  the  plaintiff 
seeks  to  recover  in  this  action,  and  that  the  defendant  is  law- 
fully in  possession  of  the  same,  and  has  not  unlawfully  kept, 
and  does  not  now  unlawfully  keep,  the  plaintiff  out  of  pos- 
session of  said  premises. 

2.  That  said  defendant  is  entitled  to  a  judgment  quieting 
his  title  and  for  his  costs  against  the  plaintiff. 

The  plaintiff  excepted  to  the  conclusions  of  law.  Judg- 
ment was  rendered  that  the  plaintiff  take  nothing  by  his  suit, 
and  that  the  defendants  recover  their  costs. 

The  plaintiff  appealed.  The  only  error  assigned  is  that 
the  court  erred  in  its  conclusions  of  law  upon  the  iacts  found. 
The  plaintiff  seeks  to  recover  the  southwest  quarter  of  the 
.  southeast  quarter  of  section  17,  etc.;  it  belonged  to  George 
Pulse  who  devised  it  to  his  widow  Elizabeth  Pulse  for  life, 
and  she  elected  to  take  under  the  will ;  she  afterwards  be- 
came administratrix,  with  the  will  annexed ;  she  took  under 
the  will  a  life-estate  in  one  hundred  and  sixty  acres  of  land 
of  which  the  forty  acres  in  controversy  was  part,  and  there 
was  a  remainder  in  fee  to  the  testator's  children.  The  land 
was  subject  to  the  payment  of  the  testator^s  debts  and  to  a 
legacy  of  $933. 

The  administratrix  filed  her  petition  for  leave  to  sell  eighty 
acres  of  the  land,  including  the  forty  acres  in  controversy,  to 
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make  assets  for  the  payment  of  the  legacy,  and  under  the 
order  of  the  court  she  sold  the  eighty  acres  to  Peter  Pulse. 
Her  petition  to  sell  was  filed  on  November  17th,  1876;  the 
sale  was  made  on  July  2d,  1877,  but  before  filing  said  petition 
she  had  conveyed  her  lifa-estate  in  all  the  land  to  Hiram  Pulse 
and  Peter  Pulse,  by  deed  dated  and  recorded  May  24th,  1876. 

Peter  Pulse  being  the  owner  of  the  forty  acres  in  contro- 
versy, by  his  purchase  at  the  administratrix's  sal^,  sold  and 
conveyed  the  same  to  Nancy  Pulse  in  1878,  and  she,  in  1880, 
together  with  her  husband,  Hiram  Pulse,  sold  and  conveyed 
the  same  to  Israel  Buell,  who  was  in  possession  when  the 
plaintiff  commenced  this  action  in  1881, 

The  plaintiff's  claim  arises  as  follows :  Frederick  Miller 
had  a  judgment  against  Elizabeth  Pulse  while  she  owned  her 
life-estate;  this  judgment  was  obtained  in  March,  1876;  it 
was  a  lien  on  her  interest  when  she  conveyed  that  interest  to 
Hiram  Pulse  and  Peter  Pulse:  and  her  interest  in  the  fortv 
acres  in  controversy  was  bought  by  the  plaintiff  in  January, 
1877,  at  a  sale  under  an  execution  issued  on  said  judgment. 

But  the  land  was  liable  to  be  sold  to  pay  debts  and  legacies ; 
the  widow  took  her  life-estate  subject  to  that  liability,  and 
any  purchaser  of  that  life-estate,  whether  at  public  or  private 
sale,  took  it  subject  to  be  defeated  in  case  it  should  become 
necessary  to  sell  the  land  to  make  assets  to  pay  debts  or  leg^ 
acies.  Whatever  interest  the  plaintiff  acquired  by  his  pui^ 
chase  of  the  life-estate  in  the  forty  acres  in  controversy  in 
January,  1877,  was  defeated  by  the  sale  of  the  land  in  July, 
1877,  under  the  order  of  the  court  to  make  assets. 

The  liabilities  of  the  testator's  estate  are  paramount  to  the 
liabilities  of  his  devisee.  WeaUey  v.  Gonradt,  56  Ind.  430; 
Moncriefv.  Monerief,  73  Ind.  587;  R.  S.  1881,  section  2378. 

The  feet  that  the  plaintiff  was  not  a  party  to  the  proceed- 
ing to  sell  the  land,  to  make  assets,  makes  no  difference ;  he 
bought  subject  to  the  right  of  the  administrator  to  cause  the 
land  to  be  sold,  to  make  assets,  if  necessary.  Weakley  v.  Gon- 
radt, supra. 
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There  was,  therefore,  no  error  in  the  conclusions  of  law. 
The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 
Filed  Jan.  9,  1884. 
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FoBECLOBURE  OF  RAILWAY  MORTGAGE.— A'cw  Bailway  Ompany.^Debis  of 
Old  Company, — Where  a  mortgage  given  by  a  railroad  company  is  fore- 
closed, and  all  the  property,  rights,  franchises  and  efiects  of  such  com- 
pany are  duly  sold  under  the  decree  of  foreclosure,  and  a  new  company 
is  thereupon  oiiganized  under  the  laws  of  this  State,  for  the  purpose  of 
owning  and  operating  the  line  of  railway  previously  owned  by  the  old 
company,  with  all  its  franchises,  rights  and  property,  the  new  railway 
company  is  not  liable  at  law  for  the  general  debts  of  the  old  company, 
except  such  debt  or  debts  as  it  may  assume. 

SAXB^yJudgmeTii  for  CondemTuUion  Money.  — Liability  of  New  (Jompany.  — 
Buywhere  the  old  company  has  appropriated  land  for  the  purposes  of  its 
railroad,  and  a  judgment  has  been  rendered  against  it  for  the  value  of 
the  land  appropriated  or  condemned,  which  judgment  is  unpaid,  if  the 
new  company  enters  upon  and  occupies  such  land,  it  will  be  liable  in 
equity  for  the  payment  of  such  judgment  upon  the  principle  that  it  has 
adopted  and  ratified  the  original  appropriation.      / 

Suit  in  Equity. — Trial  by  Court. — Questions  of  Fact. — Fuming  Questions  for 
Trial  by  Jury. — Verdict  for  Ivformation  Only. — Under  section  409,  R.  S. 
1881,  issues  of  law  and  of  fact  in  causes  that,  prior  to  the  18th  day  of 
June,  1852,  were  of  exclusive  equitable  jurisdiction,  must  be  tried  by  the 
court,  and  it  is  error  to  refuse  such  trial.  The  court  may  in  its  discre- 
tion, for  its  information  only,  cause  any  question  of  fact  to  be  tried  by  a 
jury;  but,  in  such  case,  the  court  must  frame  or  cause  to  be  framed  such 
question  or  questions  of  fact  as  it  desires  to  be  tried  by  a  jury,  and  the 
jury  should  be  sworn  to  try  such  question  or  questions  of  fact.  The 
verdict  of  the  jury  is  for  information  only,  and  the  court  may  or  may 
not  use  such  information  in  rendering  such  final  decree  in  the  cause 
AS  equity  may  require. 

From  the  Carroll  Circuit  Court. 
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H,  W.  Ohase,  F.  8,  Chase  and  F,  W.  Ghdse,  fof  appellants. 
J.  R,  Coffroth,  S.  A,  Huff,  G.  0.  Behm  and  A,  O.  Behm,, 
for  appellees. 

HoWK,  C.  J. — ^This  suit  was  commenced  by  the  appellee* 
against  the  appellant  and  the  Lafayette,  Muncie  and  Bloom- 
ington  Railroad  Company,  in  the  Tippecanoe  Circuit  Court* 
The  appellant's  ^emurrer  was  sustained  to  the  original  com- 
plaint, to  which  ruling  the  appellees  excepted,  and,  with  leave 
of  the  court,  filed  an  additional  second  paragraph  of  com* 
plaint.  Thereupon,  on  the  appellees'  motion,  the  venue  of 
the  eause  was  changed  to  the  court  below. 

In  this  latter  court,  the  cause  was  put  at  issue  and  tried  by 
a  jury,  and  a  special  verdict  was  returned,  upon  which  the 
court  rendered  judgment  for  the  appellees,  as  prayed  for  in 
the  second  paragraph  of  their  complaint.  From  this  judg- 
ment the  appellant  has  appealed  to  this  court,  and,  by  a  proper 
assignment  of  errors,  has  called  in  question  a  number  of  the 
decisions  of  the  trial  court,  which  will  be  considered  and 
passed  upon  in  the  order  of  their  assignment. 

The  first  error  complained  of  by  the  appellant,  in  argu- 
ment, is  the  overruling  of  its  demurrer  to  the  second  para- 
graph of  the  complaint.  In  this  paragraph  of  their  complaint, 
the  appellees  alleged,  in  substance,  that  each  of  the  defend- 
ants was  a  railroad  corporation  of  this  State,  organized  under 
the  general  laws  thereof;  that  on  and  before  the  24th  day  of 
October,  1875,  the  appellees  were  the  owners  in  fee  simple  of 
thirty-eight  feet  off  of  the  west  end  of  lot  number  one,  in  O* 
L.  Clark's  addition  to  the  town,  now  city  of  Lafayette,  in 
Tippecanoe  county,  abutting  on  an  alley  twelve  feet  wide ; 
that  on  and  before  the  day  l&st  named,  the  defendant  the  Lafay- 
ette, Muncie  and  Bloomington  Railroad  Company  owned  and 
operated  a  line  of  railway  through  Tippecanoe  county,  along 
and  contiguous  to  the  above  described  real  estate ;  that,  on 
the  last  named  day,  the  said  Lafayette,  etc.,  R.  R.  Co.  ap- 
propriated the  above  described  real  estate  for  the  use  of  its 
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track  and  necessary  side-tracks,  water-stations,  depots,  etc.,  by 
filing  its  act  of  appropriation  in  the  office  of  the  clerk  of  the 
circuit  court  *of  Tippecanoe,  and  serving  notice  of  such  ap- 
propriation on  the  appellees,  pursuant  to  the  act  of  May  1 1th, 
1852,  providing  for  the  incorporation  of  railroad  companies; 
that  thereupon  such  proceed in'gs  were  had  therein,  as  that 
appraisers  were  appointed  by  the  Tippecanoe  Circuit  Court 
to  appraise  the  damages  of  the  appellees  occasioned  by  such 
appropriation;  that  afterwards,  on  December  14th,  1875, 
the  said  appraisers  made  and  filed  in  the  clerk's  office  of  such 
court  their  report,  awarding  the  appellees  the  sum  of  $2,400 
as  their  said  damages;  that,  feeling  aggrieved  by  such  award, 
appellees  filed  exceptions  thereto  and  appealed  therefrom  to 
the  Tippecanoe  Circuit  Court  on  the  14th  day  of  December, 
1876;  that  afterwards,  on  December  28th,  1875,  on  the  ap- 
.pellees'  application,  the  venue  of  such  appeal  was  changed  to 
the  Carroll  Circuit  Court ;  that  in  the  latter  court,  on  the 
16th  day  of  May,  1877,  such  appeal  was  tried  and  final  judg- 
ment was  rendered  therein  in  favor  pf  the  appellees  and 
against  the  Lafayette,  Muncie  and  Bloomington  Railroad 
Company,  on  account  of  the  appropriation  of  such  real  es- 
tate, in  the  sum  of  $5,008.66  and  the  cost  of  suit,  taxed  at 
$— ;  and  that  said  judgment  remained  in  full  force,  unre- 
versed and  unsatisfied  in  whole  or  in  part. 

The  appellees  further  averred  that  prior  to  October  20th, 
1875,  the  Lafayette,  Muncie  and  Bloomington  Railroad  Com- 
pany had  executed  a  mortgage  to  Abram  B.  Bay  less,  as  trustee, 
to  secure  the  payment  of  the  sum  of  $600,000  in  the  bonds 
of  such  company,  and  also  another  mortgage  to  the  New 
York  Loan  and  Trust  Company,  as  trustee,  to  secure  the 
further  sum  of  $1,750,000  in  the  bonds  of  such  company,  both 
of  which  mortgages  were  upon  the  franchises  and  property, 
both  real  and  personal,  then  owned  or  thereafter  to  be  ac- 
quired by  such  railroad  company;  that  aflcrwards,  in  1879, 
in  a  certain  suit  then  pending  in  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  wherein  the  said 
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Bayless,  as  trustee,  was  complainant,  and  the  said  Lafayette, 
Muncie  and  Bloomington  Railroad  Company  and  the  trustee 
in  said  second  mortgage  were  defendants,  decrees  of  foreclo- 
sure of  both  mortgages  were  rendered  by  the  court,  and  a 
commissioner  was  appointed  to  sell  the  mortgaged  property ; 
that  afterwards,  on  April  28th,  1879,  the  said  commissioner 
sold  all  the  franchises,  rights,  property  and  effects  of  the  last 
named  railroad  company  to  certain  named  persons^  at  the  in- 
stance of,  in  trust  for  and  on  account  of  the  owners  and  hold- 
ers of  the  bonds,  so  secured  by  both  of  such  mortgages ;  that 
afterwards,  in  1879,  the  owners  and  holders  of  such  mort- 
gage indebtedness  organized  a  railroad  corporation,  under  the 
name  of  the  Muncie  and  State  Line  Kailroad  Company,  pur- 
suant to  the  laws  of  this  State,  for  the  purpose  of  owning, 
maintaining  and  operating  the  said  line  of  railway  so  owned 
by  the  Lafayette,  Muncie  and  Bloomington  Railroad  Com- 
pany, with  all  its  franchises,  rights  and  property;  that  after 
the  incorporation  of  the  Muncie  and  State  Line  Railroad 
Company,  at  the  instance  and  request  and  by  the  procure- 
ment of  the  owners  and  holders  of  the  mortgage  bonds,  the 
purchasers  at  such  commissioner's  sale  conveyed,  transferred 
and  delivered  to  such  last  named  company  all  the  franchises, 
rights,  property  and  effects  so  purchased  by  them  as  afore- 
said ;  and  that  the  Muncie  and  State  Line  Railroad  Company, 
by  change  of  its  corporate  name,  had  become  and  was  the  ap- 
pellant, "the  Lake  Erie  and  Western  Railway  Company," 
and  was  then  possessed  of  and  enjoying  all  the  franchises, 
rights,  property  and  effects  of  the  Lafayette,  Muncie  and 
Bloomington  Railroad  Company, 

And  the  appellees  averred,  that  from  and  after  the  said  con- 
demnation of  their  said  real  estate,  the  said  Lafayette,  Mun- 
cie and  Bloomington  Railroad  Company  entered  upon  and 
occupied  the  premises  so  condemned  until  the  appellant's  suc- 
cession to  the  rights  and  franchises  of  the  former  railroad 
comjmny  as  aforesaid  ;  and  that  the  appellant,  upon  such  suc- 
cession, entered    upon,  used  and   occupied  the  condemned 
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premises,  and  from  thence  until  the  bringing  of  this  suit  had, 
and  still  continue  to  occupy  and  use  the  premises  so  con- 
<]emned  as  aforesaid.  Wherefore  the  appellees  prayed  judg- 
ment that  the  appellant,  the  Lake  Erie  and  Western  Railway 
Company,  might  be  decreed  to  pay  the  amount  of  the  said 
X  judgment  of  the  Carroll  Circuit  Court,  with  the  interest  and 
costs  thereon,  to  wit,  the  sum  of  $10,000,  and  for  other 
proper  relief. 

We  are  of  opinion,  that  the  facts  stated  in  this  paragraph 
of  complaint,  if  true,  and  the  demurrer  admits  their  truth, 
are  sufficient  to  constitute  an  equitable  cause  of  suit  in  favor 
of  the  appellees  and  against  the  appellant.  Under  the  aver- 
ments of  the  paragraph,  the  appellees,  had  recovered  against 
the  Lafayette,  Muncie  and  Bloomington  Railroad  Company, 
in  its  proceedings  for  the  appropriation  of  appellees'  real  es- 
tate, a  valid  judgment,  which  remained  in  full  force  and  un- 
satisfied, in  whole  or  in  part.  Prior  to  the  rendition  of  such 
judgment,  the  railroad  company  had  executed  mortgages 
upon  its  entire  property,  real  and  personal,  then  owned  or 
thereafter  to  be  acquired  by  such  company.  Afler  the  recov- 
ery by  appellees  of  their  judgment,  the  mortgages  given  by 
the  railroad  company  were  foreclosed,  and  all  its  property, 
rights,  franchises  and  effects  were  duly  sold  to  certain  named 
persons,  for  and  on  account  of  the  owners  and  holders  of  the 
bonds  of  the  company  secured  by  such  mortgages.  After- 
wards, the  owners  and  holders  of  such  bonds  organized  a 
new  railroad  corporation,  under  the  corporate  name  of  the 
Muncie  and  State  Line  Railroad  Company,  pursuant  to  the 
laws  of  this  State,  for  the  purpose  of  o4ning,  maintaining  and 
operating  the  line  of  railway  previously  owned  by  the  Lafay- 
ette, Muncie  and  Bloomington  Railroad  Company,  with  all 
its  franchises,  rights  and  property.  After  the  incorporation 
of  the  new  railroad  company,  the  purchasers  of  the  franchises, 
rights,  property  and  effects  of  the  old  company  transferred 
and  delivered  the  same  to  the  new  corporation ;  and  that,  by 
change  of  its  corporate  name,  the  new  company  became  and 
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was  the  appellant,  the  Lake  Erie  and  Western  Railway  Com- 
pany, and  was  possessed  of  and  enjoying  all  the  franchises, 
rights,  property  and  effects  of  the  old  railroad  company. 

Upon  the  facts  recited,  if  no  others  had  been  alleged,  it  is 
very  clear  that  the  appellees  could  maintain  no  suit,  either  at 
law  or  in  equity,  against  the  appellant  for  the  recovery  of 
their  judgment  against  the  old  railroad  company.  In  other 
words,  upon  the  facts  recited,  the  appellant  did  not  become 
liable  for  the  debts  of  the  old  corporation.  Vilos  v.  Milwau- 
kee, etc.,  R.  W.  Co.,  17  Wis.  513;  Smith  v.  Chicago,  etc.,  R. 
W.  Co.,  18  Wis.  21 ;  Wright  v.  MUwaukee,  etc.,  R.  W.  Co., 
25  Wis.  46.  In  Oilman  v.  Sheboygan,  etc.,  R.  R.  Co.,  37  Wis. 
317,  the  court  said:  "The  case  in  principle  is  not  different 
from  the  ordinary  one,  where  a  party  purchases  property  sold 
on  a  mortgage.  Such  person  does  not  thereby  become  liable 
to  pay  the  general  debts  of  the  original  owner,  though,  if  a 
prior  lien  exists  upon  the  property,  it  may  of  course  be  en- 
forced. But  this  is  an  action  of  debt  upon  a  judgment  against 
the  old  company,  and  proceeds  upon  the  mistaken  notion  that 
the  defendant  company  '^  (the  new  corporation)  "  is  liable 
upon  it  in  the  same  manner  as  though  the  judgment  were 
originally  rendered  against  it." 

In  this  State  it  is  provided  by  statute,  in  section  3947,  R. 
S.  1881,  in  force  since  March  3d,  1865,  in  such  a  case  as  the 
one  made  by  the  facts  above  recited,  that  the  new  railroad 
corporation  "  shall  have  power,  *  *  *  *  (;q  assume  any  debts 
and  liabilities  of  the  former  corporation,  and  to  make  such 
adjustment  and  settlement  with  any  stockholder  or  stock- 
holders or  creditor  oi*  creditors  of  such  former  corporation 
as  may  be  deemed  expedient."  From  this  statutory  provi- 
sion, the  implication  is  strong  and  clear  tl^at  in  such  a  case  as 
is  shown  by  the  facts  above  recited,  the  new  railroad  corpora- 
tion is  not  liable  at  law  for  the  general  debts  of  the  old  com- 
pany, unless  it  assumes  the  payment  of  such  general  debts, 
and  only  for  such  debt  or  .debts  as  it  may  assume.  The  ap- 
pellees do  not  allege  in  the  second  paragraph  of  their  com- 
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plaint  that  the  appellant  had  ever  assumed  to  pay  their  judg- 
ment against  the  old  company. 

•  But,  in  addition  to  the  facts  above  recited,  the  appellees 
did  aver  in  the  second  paragraph  of  their  complaint,  that,  upon 
its  succession  to  the  rights  and  franchises  of  the  former  cor- 
poration^ the  appellant  entered  upon,  used  and  occupied  the 
premises  condemned  by  such  former  corporation,  and  from 
thence,  until  the  bringing  of  this  suit,  had  continued  and  still 
continued  to  occupy  and  use  such  premises.  • 

We  are  of  opinion  that  this  additional  averment  makes  the 
second  paragraph,  as  a  complaint  in  equity,  suflBcient  to  with- 
stand the  appellant's  demurrer  thereto,  for  the  want  of  facts. 
If  this  additional  averment  be  true,  and  its  truth  is  admitted 
as  the  question  is  now  presented,  it  shows  the  appellant's  elec- 
tion to  adopt  the  original  appropriation  of  appellees'  premises, 
by  its  entry  upon,  use  and  occupation  of  such  premises,  for 
the  purposes  of  its  road.  In  such  case,  the  appellant's  liability 
does  not  rest  upon  the  judgment  against  the  old  corporation, 
but  upon  the  principle  that,  having  adopted  and  ratified  the 
original  appropriation,  it  is  bound  in  equity  and  good  con- 
science to  make  compensation.  For  the  right  of  the  appellees 
to  compensation  for  their  property  is  protected  by  the  Consti- 
tution^ and  it  will  not  do  to  say  that  their  unsatisfied  judgment 
against  the  old  insolvent  corporation  affords  them  any  just 
compensation.  The  maxim  applies,  qui  sentit  commodum,  aen- 
iire  debet  et  onus,  Gilman  v.  Sheboygan,  etc,,  R,  W,  Co,,  su- 
pra; Ffeifer  v.  Sheboygan,  etc.,  R.  R.  Co.,  18  Wis.  164. 

The  demurrer  to  the  second  paragraph  of  appellees'  com- 
plaint, therefore,  was  correctly  overruled. 

It  is  shown  by  a  bill  of  exceptions,  properly  in  the  record, 
that  on  the  12th  day  of  December,  1882,  the  day  on  which 
this  cause  was  set  down  for  trial,  and  before  the  jury  were 
empanelled  therein,  the  defendant  the  Lake  Erie  and  Western 
Railway  Company  moved  the  court  to  try  this  cause  without 
the  intervention  of  a  jury,  under  the  provisions  of  section 
409,  R.  S.  1881.     Section  409  provides  as  follows: 
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^^  Issues  of  law  and  issues  of  fact  in  causes  that^  prior  to 
the  18th  day  of  June,  1852,  were  of  exclusive  equitable  jur- 
isdiction, shall  be  tried  by  the  court;  issues  of  &ct  in  ^11 
other  causes  shall  be  triable  as  the  same  are  now  triable.  In 
case  of  the  joinder  of  causes  of  action  or  defences  which,, 
prior  to  said  date,  were  of  exclusive  equitable  jurisdiction, 
with  causes  of  action  or  defences  which,  prior  to  said  date^ 
were  designated  as  actions  at  law  and  triable  by  jury — the 
former  shall  be  triable  by  the  court,  and  the  latter  by  a  jury, 
unless  waived ;  the  trial  of  both  may  be  at  the  same  time  or 
at  different  times,  as  the  court  may  direct :  Provided^  That 
in  all  cases  triable  by  the  court  as  above  directed,  the  oourt^ 
in  its  discretion,  for  its  information,  may  cause  any  question 
of  &ct  to  be  tried  by  a  jury,  or  the  court  may  refer  any  such 
cause  to  a  master  commissioner,  for  bearing  and  report/' 

The  court  overruled  the  appellant's  motion  for  the  trial  of 
the  cause  by  the  court,  without  the  intervention  of  a  jury^ 
and  submitted  the  cause  to  a  jury  for  trial  as  an  action  at 
law.  This  was  error.  The  second  paragraph  of  appellees^^ 
complaint,  as  we  have  seen,  was  a  complaint  or  bill  in  equity, 
and  the  issues  of  law  and  fact  thereon  were  such  as,  prior  to 
the  18th  day  of  June,  1852,  were  of  exclusive  equitable  jur- 
isdiction. Such  issues  in  such  a  cause  the  statute  declares 
"  shall  be  tried  by  the  court."  It  was  so  held  by  this  court 
in  the  recent  case  of  Hendricks  v.  Frank,  86  Ind.  278,  and 
we  adhere  to  that  decision. 

It  is  further  shown  by  bill  of  exceptions  appearing  in  the 
record,  that  "  a  jury  being  impanelled  and  being  about  to  be 
sworn,  the  defendant  moved  the  court  to  frame  or  have 
framed  and  submitted  to  the  jury  for  them  to  try,  the  ques- 
tion whether  or  not  the  defendant  the  Lake  Erie  and  West- 
ern Railway  Company  has  entered  into  and  retained  posses- 
sion of  the  real  estate  described  in  the  complaint,  and  still 
retains  such  possession;  but  the  court  refused  to  frame  or 
allow  such  issue  to  be  framed  and  submitted  to  the  jury,  and 
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ordered  said  jury  to  be  sworn  generally  to  try  the  cause  on 
their  oath  as  elsewhere  appears  in  the  record/' 

It  was,  probably,  not  erroneous  for  the  court  to  refuse  to 
submit  to  the  jury  for  trial,  the  particular  question  of  fact 
stated  in  appellant's  motion ;  because  it  is  in  the  discretion 
of  the  court  whether  it  will  submit  to  the  jury  any  question 
of  fact,  and  if  so  what  question,  for  the  court's  information, 
iu  such  a  case.  But  the  court  did  err  in  refusing  to  frame  or 
cause  to  be  framed  the  question  or  questions  of  fact,  which,. 
in  its  discretion,  the  court  might  wish  to  have  tried  by  a  jury 
for  its  own  information,  and,  also,  in  ordering  the  jury  to  be 
sworn  generally  to  try  the  cause.  As  we  construe  the  pro- 
visions of  section  409,  the  court  is  not  authorized,  in  any  such 
case  as  the  one  at  bar,  to  order  a  jury  to  be  sworn  generally 
to  try  the  cause;  for  the  issues  in  such  a  cause  *' shall  be 
tried  by  the  court."  When,  in  such  a  case,  the  court  in  its. 
discretion  may  wish  to  take  the  verdict  of  a  jury  on  any 
question  or  questions  of  fact  for  its  information,  the  court, 
must  frame,  or  cause  to  be  framed,  such  question  or  ques- 
tions of  fact,  and  the  jury  should  be  sworn  to  try  such  ques- 
tion or  questions  of  fact.  The  verdict  of  the  jury,  upon  the 
question  or  questions  of  fact  so  tried  by  them,  is  merely  for 
the  information  of  the  court.  Upon  the  final  hearing  of  such 
case,  the  court  may  or  may  not  use  the  information  so  derived 
from  the  verdict  of  the  jury  upon  the  question  or  questions 
of  fact  tried  by  them,  in  rendering  such  final  decree  in  the 
cause  as  equity  may  require.  This  is  substantially  what  was 
decided  by  this  court  in  Evans  v.  NeaUs,  87  Ind.  262. 

In  the  case  last  cited,  it  will  be  observed  from  the  opinion 
of  the  court,  that  the  cause  was  submitted  generally  to  the 
jury  for  trial  without  any  objection  by  either  party,  and  not 
over  such  motions  as  were  interposed  by  the  appellant,  at  the 
proper  time,  in  the  cause  in  hand. 

What  we  have  already  said  practically  disposes  of  the 
claim  urged  in  argument  by  the  appellees'  counsel,  that  the 
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court  had  the  right,  over  the  appellant's  motions  above  re- 
ferred to,  to  submit  the  cause  generally  to  the  jury  for  trial 
and  render  its  decree  upou  their  verdict.  The  court  had  no 
such  right,  under  the  statute,  as  we  construe  its  provisions. 
Besides,  the  record  of  this  cause  shows  that  the  court  did  not 
do,  either  in  form  or  substance,  what  counsel  claim  it  had 
the  right  to  do.  The  record  shows  throughout  that  the  cause 
was  treated  by  the  court  as  an  action  at  law,  and  that,  upon 
the  return  of  the  verdict,  the  court  rendered  an  ordinary 
judgment  thereon  for  the  recovery  of  the  damages  assessed 
by  the  jury. 

Many  other  questions  are  discussed  by  appellant's  counsel, 
but  as  the  judgment  must  be  reversed  for  the  errors  already 
pointed  out,  we  need  not  now  consider  or  decide  such  other 
questions. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  set  aside  the  verdict  of  the  jury 
and  proceed  in  the  cause,  in  accordance  with  this  opinion. 

Filed  Nov.  27,  1S83.    Petition  for  a  rehearing  overruled  Jan.  2,  1884. 


No.  9625. 

The  Indianapolis  and  Vincennes  Railroad  Company 

ET  AL.  V.  Sims. 

Kailroad. — Killing  Sto<^. — JuMiee  of  the  Peace, — Pleading, — A  complaint 
before  a  justice  of  the  peace  against  a  railroad  company  for  killing  stock, 
under  the  statute,  is  good  without  alleging  that  the  railroad  was  not  se- 
curely fenced  where  the  animals  entered  upon  it. 

Same. — Evidence, —  Variance, — Upon  such  a  complaint  charging  a  single 
transaction,  by  which  several  animals  were  killed,  it  is  error  to  admit 
evidence  of  more  than  one  occurrence. 

From  the  Morgan  Circuit  Court. 

S.  0.  Pickens,  for  appellants. 

L.  Ferguson  and  /.  H.  Jordan,  for  appellee. 
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Elliott,  J. — The  general  rule  is,  that  in  order  to  recover 
against  a  railroad  company  for  killing  cattle,  it  must  be  shown 
that  the  road  was  not  fenced  at  the  point  where  the  cattle  entered 
upon  it,  and  as  the  right  to  recover  in  such  cases  is  of  statu- 
tory origin,  it  would  seem  to  follow  that  in  all  cases  and  in 
all  courts  the  complaint  should  charge  that  the  road  was  not 
fenced  at  the  place  where  the  cattle  entered.  That  it  must 
do  so  in  the  circuit  court  is  firmly  settled.  Jefferaonmlle,  etc,  R. 
H.  Co.  V.  Lyon,  72  Ind.  107 ;  Toledo,  etc.,  R.  W.  Co.  v.  Stevens, 
63  Ind.  337 ;  Ohio,  etc.,  R.  W.  Co.  v.  Miller,  46  Ind.  215.  But 
it  is  held  that  it  is  not  necessary  that  the  complaint  in  an  ac- 
tion before  a  justice  of  the  peace  should  make  such  an  aver- 
ment. Indianapolis,  etc.,  R.  R.  Co.  v.  Adkins,  23  Ind.  340 ; 
Ohio,  etc.,  R.  W.  Co.  v.  Miller,  supra;  Toledo,  etc.,  R.  W.  Co. 
V.  Stevens,  supra.  We  are  not  entirely  satisfied  with  the  rea- 
soning upon  which  these  last  cases  proceed,  for  if  the  rail- 
road company  is  liable  only  by  virtue  of  the  statute,  and 
only  when  the  cattle  enter  at  an  unfenced  place,  it  is  difficult 
to  perceive  how  there  can  be  a  cause  of  action  under  the 
statute  without  an  averment  that  the  road  was  not  fenced  at 
the  place  where  the  cattle  entered,  but  we  feel  bound  by  the 
former  decisions  and  must  follow  them.  As  the  action  was 
commenced  before  a  justice  of  the  peace,  we  must  sustain  the 
•complaint,  although  it  does  not  contain  the  averment  that  the 
road  was  not  fenced  at  the  place  where  the  cattle  entered  on 
^appellant's  roadway. 

A  complaint  good  in  the  justice^s  court  is  good  on  appeal. 
An  amendment  in  the  circuit  court  does  not  necessarily 
•change  the  character  of  the  pleading,  nor  take  it  out  of  the 
rules  which  apply  to  pleadings  on  appeal  from  justices  of  the 
peace. 

The  complaint  is  in  one  paragraph  and  charges  that  '^on 

or  about  the  20th  day  of  December,  1880,"  the  defendant 

did,  "  with  its  locomotive  and  train  of  cars  running  on  and 

over  its  road,  through  said  county,  run  over  and  kill  and 

Vol,  92.-32 
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maim  one  red  and  white  spotted  steer  ten  years  old,  one  red 
and  white  spotted  heifer  two  years  old,  and  one  hog  weigh- 
ing 200  pounds." 

Where  several  animals  are  killed  at  the  same  time,  there  is 
only  one  cause  of  action.  Indianapolis,  etc.,  R.  jR.  Go.  v.  M- 
liott,  20  Ind.  430 ;  JefferaonvUle,  etc.,  R.  R.  Co.  v.  Brevoort^ 
30  Ind.  324.  Where  animals  are  killed  at  different  times  the 
causes  of  action  are  separate  and  distinct.  Indianapolis,  etc., 
R.  R.  Go.  V.  Brevoort,  supra;  Toledo,  etc.,  R.  W.  Go.  v.  TiUony 
27  Ind.  71;  Indianapolis,  etc.,  R.  R.  Go.  v.  Kercheval,  24 
Ind.  139 ;  Indianapolis,  etc.,  R.  R.  Go.  v.  Elliott,  supra.  Id 
the  complaint  before  us  there  is  one  cause  of  action,  and  only 
one  set  forth,  and  to  that  one  cause  of  action  the  evidence  of 
the  appellee  should  have  been  confined.  The  only  reasona- 
ble construction  that  can  be  given  the  pleading  is,  that  it 
charges  one  occurrence  wherein  all  the  animals  described  were 
killed,  and  not  three  separate  occurrences. 

It  is  said  in  the  brief  of  appellee's  counsel  that  the  objec- 
tion to  the  evidence  of  more  than  one  occurrence  was  not 
properly  saved,  but  the  record  is  against  them  on  this  pointy 
for  we  find  there  the  following :  "  The  defendant  objected 
on  the  ground  that  under  the  plaintiff's  complaint  he  could 
only  prove  and  recover  for  one  single  transaction." 

The  judgment  must  be  reversed  for  the  error  in  admitting 
evidence  of  the  killing  of  an  animal  at  a  time  different  from 
that  alleged  in  the  complaint,  and  in  not  requiring  the 
appellee  to  confine  his  evidence  to  one  occurrence.  Had  dif- 
ferent occurrences  been  described  in  the  complaint,  then  a 
different  rule  would  apply,  but  as  only  one  occurrence  is 
pleaded,  to  that  the  evidence  must  be  limited. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 

Filed  Jan.  8, 1884. 
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No.  8888. 

The  State,  ex  bel.  Putnam,  v.  The  Board  op  Commis- 
sioners OF  Delaware  County  et  al. 

Bailboap. —  Tax  Aid, —  County  Commimoners, —  Suhseription  for  Stock, — A 
general  order  made  by  the  board  of  commissioners  to  invest  a  donation 
voted  to  aid  in  the  construction  of  a  certain  railroad  in  the  stock  of  such 
company,  and  the  approval  by  said  board  of  an  assignment  of  an  un- 
paid balance  of  such  donation,  operate  as  a  subscription  to  the  stock  of 
the  company  of  such  portion  of  said  donation. 

Same. — FoifeUure  of  Aid. — The  failure  of  such  railroad  company  to  com- 
plete its  road  within  three  years  from  the  time  such  donation  is  made 
does  not  work  a  forfeiture  of  such  donation,  in  the  absence  of  an  order 
of  the  county  commissioners,  made  in  pursuance  of  the  act  of  March 
11th,  1875. 

From  the  Delaware  Circuit  Court. 

J,  N.  Templer^  R.  S.  Gregory ,  T.  A.  Hendricks,  A,  W.  Hen- 
dricks, G.  Baker,  0.  B.  Hord,  A.  Baker  and  E.  Daniels,  for 
appellant. 

W.  Brotherton,  for  appellees. 

Best,  C. — The  State,  on  the  relation  of  Frederick  E.  Put- 
nam, a  taxpayer  of  Delaware  county,  Indiana,  brought  this 
proceeding  to  compel,  by  mandate,  the  board  of  commission- 
ers, auditor  and  treasurer  of  said  county,  to  pay  the  Lafayette, 
Muncie  and  Bloomington  Railroad  Company  $9,050,  the  bal- 
ance of  an  appropriation  that  had  been  made  by  the  voters  of 
said  county  to  aid  in  the  construction  of  the  road  of  said  cpm- 
pany.  An  alternative  writ  of  mandate  was  issued.  A  por- 
tion of  the  writ  was  stricken  out,  after  which  a  demurrer  was 
sustained,  and  final  judgment  rendered  for  the  appellees. 
These  rulings  are  assigned  as  error. 

The  writ  stated,  in  substance,  that  the  Lafayette,  Muncie 
and  Bloomington  Railroad  Company  was  organized  under  the 
laws  of  this  State,  for  the  purpose  of  constructing  a  railroad 
from  the  city  of  Muncie  in  said  county  to  the  eastern  line  of 
the  State  of  Illinois,  in  the  direction  of  Bloomington  in  said 
State ;  that  the  board  of  commissioners  of  said  county,  on  the 
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17th  day  of  June,  1869,  upon  the  petition  of  more  than  one 
hundred  freeholders  of  said  county  asking  for  an  appropria- 
tion of  one  hundred  and  fifty  thousand  dollars  to  aid  in  the 
construction  of  such  road,  ordered  an  election  to  be  held  in 
the  various  townships  of  the  county  to  determine  whether 
8uch  appropriation  should  be  made ;  that  such  election  was 
held  and  resulted  in  favor  of  such  appropriation ;  that  imme- 
diately thereafter  the  board  of  commissioners,  in  response  to 
a  communication  from  the  railroad  company,  assured  it  that 
levies,  at  the  proper  time,  would  be  made,  and  the  amount  of 
the  appropriation  invested  in  the  stock  of  the  company;  that 
at  the  ensuing  session  in  June,  1871,^  the  prayer  of  said  pe- 
tition was  granted,  and  an  order  made  that  the  sum  thus  ap- 
propriated should  be  invested  in  the  stock  of  the  company; 
that  a  tax  for  one-half  of  the  sum  was  then  levied,  placed 
upon  the  duplicate  and  collected;  that  at  the  June  session, 
1871,  a  tax  was  levied  for  the  balance,  placed  upon  the  du- 
plicate, and  collected ;  that  immediately  after  such  election 
«aid  railroad  company  commenced  the  construction  of  its  road, 
and  within  three  years  from  the  time  such  tax  had  been 
placed  upon  the  duplicate,  said  company  expended  in  the  con- 
struction of  its  road  in  said  county  more  than  one  hundred 
and  fifty  thousand  dollars,  and  that  said  road  was  fully  com- 
pleted by  the  20th  day  of  June,  1876;  that  during  the  time 
said  company  was  constructing  its  road,  the  board  of  commis- 
sioners, from  time  to  time,  paid  it  various  instalments  of  such 
appropriation,  aggregating  one  hundred  and  fifty  thousand 
nine  hundred  and  fifty  dollars,  and  that  the  residue  of  such 
appropriation  remains  in  the  treasury  of  the  county;  that 
after  the  collection  of  said  residue,  to  wit,  on  the  3d  day  of 
June,  1874,  said  railroad  company  became  indebted  to  the 
First  National  Bank  of  Muncie,  Indiana,  in  the  sum  of  $7,000, 
for  money  borrowed  and  used  in  the  construction  of  said  road 
in  said  county,  and  for  the  purpose  of  securing  said  bank  said 
company  executed  the  following  assignment: 
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"MuNciE,  Ind.,  June  3,  1874. 

•*  I  hereby  convey  to  the  Muncie  National  Bank  all  the 
right,  title  and  interest  of  the  Lafayette,  Muncie  and  Bloom-* 
ington  Railroad  Company,  in  and  to  $7,000  (seven  thousand 
dollars)  of  the  unpaid  part  of!  the  stock  subscription  of  the 
county  of  Delaware,  State  of  Indiana.  It  being  understood 
and  agreed  by  and  between  said  bank  and  said  railroad  com- 
pany that  the  conveyance  is  to  be  taken  by  said  bank  as  col- 
lateral security  to  a  certain  note  given  said  bank  by  said  rail- 
road company  this  day.  John  W.  Heath,  V.  P.,'^  etc. 

That  said  assignment  was  thereafter  approved  by  said  board 
while  in  session,  and  its  approval  endorsed  therein,  in  these  - 
words:  "The  within  assignment  is  this  day  accepted  and  ap- 
proved by  the  board  of  commissioners  of  Delaware  county, 
Indiana,  June  5th,  1874.^'  Signed  by  each  member  of  the 
board ;  that  at  the  March  term,  1876,  said  company  tendered 
said  board  of  commissioners  a  certificate  of  stock  of  one  hun- 
dred and  ninety  shares  of  $50  each,  and  demanded  the  pay- 
ment of  the  residue  of  such  appropriation  for  itself  and  eaid 
bank,  but  that  the  same  was  refused ;  that  said  board  of  com- 
missioners.  has  not,  upon  the  petition  of  twenty-five  free- 
holders, or  otherwise,  cancelled  or  annulled  such  subscription, 
but  that  the  same  remains  in  force  for  said  company.  Prayer 
that  these  officers  may  be  required  ^o  pay  the  money  to  said 
company  or  show  cause  for  their  failure. 

It  appears  from  the  foregoing  that  this  appropriation  was 
collected  and  the  greater  portion  of  it  was  paid  to  the  rail- 
road company,  in  pursuance  of  an  order  of  the  county  com- 
missioners to  invest  it  in  the  stock  of  the  company ;  that 
afler  the  collection  of  the  amount  in  dispute,  $7,000  of  this 
sum  was  assigned  to  the  Muncie  National  Bank,  and  this  as- 
signment was  approved  by  the  board  of  commissioners.  It 
does  not  appear  that  any  subscription  for  the  stock  was  made 
upon  the  books  of  the  company,  but  this  was  unnecessary,  as 
a  valid  subscription  may  be  made  by  the  board  of  commis- 
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sioners  by  an  order  upon  its  own  records.  County  oj  ifouUrie 
V.  Savings-Bank,  92  U.  S.  631. 

An  order  was  made  to  invest  this  appropriation  in  the 
stock  of  the  company,  and  the  payment  of  the  money,  and 
the  approval  of  the  assignment  to  the  bank,  in  pursuance  of 
such  standing  order,  constituted,  as  we  think,  a  subscription 
to  the  stock  of  the  company  within  the  meaning  of  our  statute. 

This  is  not  seriously  controverted,  but  it  is  insisted  that 
the  failure  of  the  railroad  company  to  complete  its  road 
within  three  years  from  the  time  the  tax  was  levied  forfeits 
the  appropriation,  and  this  is  the  principal  question  discussed 
upon  this  appeal.  This  position  is  based  upon  the  assump- 
tion that  the  18th  section  of  the  act  of  May  12th,  1869,  1 
R.  S.  1876,  p.  740,  which  provides  for  the  forfeiture  of  dona- 
tions to  railroad  companies,  is  still  in  force  and  applicable  to 
this  case.  These  assumptions  are  groundless.  This  section 
was  repealed  by  the  act  of  January  30,  1873,  and  if  it  were 
in  force,  it  does  not  apply  to  a  subscription  for  stock,  as  has 
recently  been  decided  by  this  court.  Wilson  v.  Board,  etc,, 
68  Ind.  507 ;  Board,  etc.,  v.  Indianapolis,  etc.,  R.  W,  Cb.,  89 
Ind.  101. 

There  is  no  statute  that  annuls  the  subscription  of  a  county 
or  township  to  the  stock  of  a  railroad  company  simply  be- 
cause such  company  does  not  complete  its  road  within  a  given 
time.  An  order  to  that  effect  must  be  made  by  the  board  of 
commissioners  in  accordance  with  the  provisions  of  the  act 
of  March  11th,  1875,  in  order  to  cancel  such  subscription, 
and  as  it  is  averred  that  no  such  order  in  this  case  was  ever 
made,  it  follows  that  this  subscription  has  not  been  forfeited. 

It  is  proper  to  say  that  the  last  case  cited,  holding  that 
section  18  is  not  applicable  to  a  stock  subscription,  was  de- 
cided since  this  case  was  determined  below. 

For  the  foregoing  reasons  we  think  the  court  erred  in  its 
rulings,  and  that  the  judgment*must  be  reversed. 

Per  Curiam.— ^It  is  therefore  ordered,  upon  the  foregoing 
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opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things  re- 
versed, at  the  appellees'  costs,  with  instructions  to  overrule 
the  motion  to  strike  out  and  the  demurrer. 
Filed  Jan.  9, 1884. 


No.  10,912. 

BusHNELL,  Administrator,  v.  Bushnell. 

Supreme  CJoubt. — Evidence, — Record, — When  a  case  is  presented  to  the 
Supreme  Court  upon  the  evidence,  the  whole  evidence  must  be  in  the 
record. 

liiFE  Insurance. — Assiffnment  of  Policy, — A  life  policy  is  a  chose  in  action 
which  maj  be  assigned  by  endorsement  and  delivery. 

From  the  Jasper  Circuit  Court. 

jT.  F,  Palmery  A.  W.  Reynolds  and  E.  B.  Sellers,  for  ap- 
pellant. 

8.  A.  Huff,  W.  8,  Bushnell,  J.  R.  Goffroth  and  T.  A.  Stuart, 
for  appellee. 

ZoLiiARS,  J. — Appellant,  as  the  administrator  of  the  es- 
tate of  Thomas  Bushnell,  deceased,  brought  this  action  against 
appellee,  who  is  the  widow  of  said  Bushnell,  to  recover  from 
her  the  amount  of  a  life  policy,  which  sh^  collected  from  the 
Masonic  Mutual  Benefit  Society,  after  the  death  of  her  hus- 
band. The  averment  in  both  paragraphs  of  the  complaint 
is  that  said  Bushnell  was  the  owner  of  such  life  policy,  issued 
by  said  society.  The  theory  of  the  first  is  that  after  the 
death  of  her  husband,  appellee  wrongfully  got  possession  of 
the  policy,  had  an  assignment  to  her  written  upon  the  back 
of  the  policy  above  the  name  of  her  husband,  which  had 
been  endorsed  thereon,  collected  the  money,  and  converted  it 
to  her  own  use.  The  theory  of  the  second  is  that  the  hus- 
band, a  short  time  before  his  death,  assigned  the  policy  to 
appellee  in  fraud  of  his  creditors,  she  taking  it  without  con- 
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sideration  and  with  full  knowledge ;  that  she  has  collected 
the  amount  of  the  policy^  and  converted  it  to  her  own  use, 
and  that  the  estate  of  Bushnell  is  insolvent. 

After  being  put  at  issue  the  case  was  tried  by  the  court, 
and  a  judgment  rendered  for  appellee. 

The  overruling  of  a  motion  for  a  new  trial  is  the  only  error 
assigned  in  this  court.  The  only  question  discussed  under 
this  assignment  is  the  sufficiency  of  the  evidence  to  sustain 
the  decision  of  the  trial  court.  We  have  examined  all  of 
the  evidence,  and  think  that  it  very  clearly  tends  to  sustain 
the  decision  of  the  court  below.  In  such  cases,  under  the  well 
established  rule  of  this  court,  the  judgment  will  not  be  re- 
versed. Under  another  rule,  equally  settled,  there  is  really 
nothing  before  us  for  decision.  When  a  case  is  presented 
here  upon  the  evidence,  the  whole  of  the  evidence  must  be 
in  the  record.  The  bill  of  exceptions  in  this  case  shows  that 
the  policy  of  insurance,  and  the  endorsement  and  assignment 
thereon,  were  introduced  in  evidence,  but  they  are  not  set  out 
in  the  bill.  Neither  are  they  so  referred  to  in  the  bill  as  to 
dispense  with  the  necessity  of  setting  them  out  in  full.  iSftf- 
mer  v.  BviUr  University ^  87  Ind.  218,  and  cases  cited. 

It  may  be  noticed  in  passing  that  such  a  policy  is  a  chose 
in  action,  and  that  the  title  thereto  may  be  transferred  by  the 
beneficiary  endorsing  his  name  thereon,  and  delivering  the 
possession  thereof  to  the  assignee.  Hutson  v.  Merrifield,  51 
Ind.  24  (19  Am.  R.  722);  Harley  v.  Heist,  86  Ind.  196  (44 
Am.  R.  285). 

Judgment  affirmed,  with  costs. 

Hammond,  J.,  did  not  participate  in  the  decision  of  this  case. 

FUed  Jan.  9, 1884. 
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No.  10,653. 

Simonds  v.  Habris^  Administrator. 

Decedents'  Estates. —  Wills.  —  DescenU. —  Heii-'s  Interest. —  Atlaehnient. — 
QamiahmenL — A  will  gave  lands  for  life  to  the  testator's  wife,  which  at 
her  death  were  to  be  sold  and  the  proceeds  equally  divided  amongst  his 
five  children.  At  the  suit  of  a  creditor  of  one  of  the  children,  his  share 
of  the  lands  was  attached  and  the  executor  garnished,  a  judgment  ob- 
tained, order  to  sell  the  attached  lands,  and  that  the  executor  garnishee 
pay  on  final  settlement  of  the  estate,  of  the  debtor  child's  distributive 
share,  to  the  creditor,  a  sum  sufficient  to  satisfy  the  judgment.  The 
creditor  bought  the  attached  land  at  sheriff's  sale,  and  took  a  sheriff's 
deed.  The  executor  died,  and  an  administrator  de  bonis  norif  upon  death 
of  the  widow,  sold  the  land,  by  order  of  court,  as  the  will  directed. 

Held^  that  the  share  of  the  debtor  child  in  the  proceeds  should  be  paid  to 
his  creditor,  who,  by  the  sheriff's  sale,  had  become  the  owner  of  the 
child's  interest  in  the  land,  and,  consequently,  was  entitled  to  the  pro- 
ceeds thereof. 

Same. — DwtrU)uti(m. — An  administrator  is  liable  to  garnishment  by  a  credi- 
tor of  a  legatee  or  distributee  of  the  estate,  and  the  unascertained  share 
of  such  debtor  may  thus  be  applied  to  the  payment  of  the  debt,  and  an 
order  for  payment  thereof  binds  a  subsequent  administrator,  so  that  he 
can  not,  in  the  settlement  of  his  trust,  take  credit  for  payment  thereof  to 
such  distributee  or  legatee. 

From  the  Wayne  Circuit  Court. 

O.  G.  Binkley,  for  appellant. 
L.  D,  StubbSy  for  appellee. 

Hammond^  J. — The  appellee,  as  administrator  de  bonis  non, 
with  the  will  annexed,  of  the  e8tate  of  Elijah  Harris,  deceased, 
on  February  24th,  1882,  filed  in  the  court  below  his  report 
and  account  for  the  final  settlement  of  said  estate.  In  this 
report,  by  vouchers  numbered  6  and  7,  filed  therewith,  the  ap- 
pellee claimed  credit  in  the  sum  of  Jl  95.96,  paid  to  Levi  J. 
Harris,  one  of  the  five  children  of  said  decedent. 

The  appellant  filed  his  exceptions  in  three  paragraphs  to 
said  final  report,  and  also  to  a  previous  report  of  the  appel- 
lee. The  appellee  demurred  to  each  paragraph  of  the  excep- 
tions. The  demurrer  was  sustained.  The  appellant  excepted 
to  the  ruling,  and,  declining  to  amend,  the  appellee's  final  re- 
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port  was  approved.  The  ruling  of  the  court  upon  the  de- 
murrer to  the  exceptions  is  assigned  as  error  in  this  court. 

The  first  paragraph  of  the  exceptions  avers  that  said  Elijah 
Harris  died  testate  in  March,  1870.  His  will,  which  was  duly 
admitted  to  probate,  made  certain  specific  bequests,  gave  cer- 
tain real  estate  to  his  widow  during  her  lifetime,  and  directed 
its  sale  at  her  death  and  the  equal  division  of  the  proceeds  of 
the  sale  between  the  testator's  five  children.  The  first  exec- 
utor of  the  will  was  Hiram  Hough,  who  was  appointed  April 
5th,  1870,  and  died  in  October,  1878.  The  appellee  was  ap- 
pointed administrator  de  bonis  noUy  with  the  will  annexed, 
December  2d,  1878. 

In  1870,  after  Hough's  appointment  as  such  executor,  the 
appellant  brought  suit  in  the  court  below  and  recovered  judg- 
ment against  said  Levi  J.  Harris  in  the  sum  of  $143.22,  and 
costs,  and,  by  virtue  of  attachment  proceedings  in  said  action, 
obtained  an  order  of  court  for  the  sale  of  said  Levi's  interest 
in  said  real  estate,  subject  to  the  widow's  life-estate;  that  said 
Hough,  as  such  executor,  was  also  summoned  as  garnishee  in 
said  action,  and  ordered,  on  the  final  settlement  of  the  estate, 
to  pay  the  appellant,  out  of  whatever  might  be  due  said  Levi, 
a  sufficient  amount  to  pay  and  satisfy  said  judgment.  The 
interest  of  Levi  in  the  real  estate  was  sold  at  sheriff's  sale  to 
the  appellant  under  his  judgment,  September  11th,  1875,  for 
$217.04.  Not  being  redeemed,  a  sheriff's  deed  was  executed 
to  the  appellant  January  3d,  1 877,  and  recorded  on  the  same 
day.  The  widow  of  the  decedent  died  August  13th,  1879. 
In  December  of  that  year,  the  appellee,  as  administrator,  under 
an  order  of  court,  sold  the  real  estate,  directed  to  be  sold  at 
her  death  as  aforesaid  by  the  will.  The  real  estate  sold  for 
$1,050,  one-fifth  of  which,  by  the  will,  would  belong  to  Levi, 
but  which,  the-  appellant  claims,  belonged  to  him  by  virtue 
of  his  said  judgment  and  purchase  at  sheriff's  sale.  The  ad- 
ministrator, instead  of  paying  the  same  to  the  appellant,  paid 
it  to  Levi,  and  claimed  credit  therefor  in  voucher  No.  9,  filed 
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with  his  report  of  May  4th,  1880,  and  in  vouchers  Nos.  6  and 
7  filed  with  his  final  report.  The  appellant  contends  that  the 
payments  made  to  Levi  were  illegal ;  that  appellee  ought  not 
to  be  credited  therewith ;  and  asks  that  the  appellee  be  re- 
quired to  pay  to  him  the  one-fifth  of  the  proceeds  of  the  sale 
of  the  real  estate,  with  interest  thereon.  . 

The  second  paragraph  of  the  exceptions  contains  the  aver- 
ments of  the  first,  except  those  relating  to  the  sheriff's  sale 
under  the  appellant's  judgment  against  Levi.  It  also  alleges 
that  said  judgment,  and  the  order  of  court  directing  its  pay- 
ment out  oi  Levi's  distributive  interest  in  his  father's  estate, 
are  still  in  full  force;  that  there  is  due  the  appellant  on  said 
judgment  and  costs  $300;  that  after  the  sale  of  decedent's 
real  estate,  payment  of  debts,  expenses  of  administration  and 
specific  legacies,  there  remained  in  the  hands  of  the  appellee, 
as  administrator,  the  sum  of  $300,  as  the  distributive  por- 
tion of  said  Levi ;  that,  instead  of  paying  the  same  on  tl)c 
appellant's  judgment,  as  directed  by  the  court,  the  appellee 
paid  the  same  to  Levi,  claiming  credit  therefor  in  his  report 
of  May  4th,  1880,  and  in  his  final  report.  The  appellant 
asks  that  the  payments  made  to  Levi  be  disallowed,  and  that 
the  appellee  be  required  to  pay  to  the  appellant  the  amounts 
for  which  he  thus  asks  credit. 

The  third  paragraph  of  the  exceptions  is  the  same  as  the 
first,  with  the  additional  averme/its,  that  the  appellee  gave  no 
notice  of  his  appointment  as  administrator,  did  not  make 
the  appellant  a  party  to  the  proceedings  to  sell  the  decedent's 
real  estate,  and  that  the  appellant  had  no  notice  of  the  death 
of  the  former  executor,  or  of  the  widow,  or  of  the  appoint- 
ment of  the  appellee  as  administrator,  nor  of  the  proceed- 
ings to  sell  the  decedent's  real  estate  until  after  the  sale 
thereof. 

The  appellee,  has  not  favored  us  with  a  brief,  and  we  are 
not  advised  upon  what  grounds  the  rulings  of  the  court  were 
based  in  sustaining  the  demurrer  to  the  appellant's  exceptions. 
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On  the  death  of  the  testator,  the  land  directed  to  be  sold 
at  the  widow's  death  vested  in  the  testator's  children,  subject 
to  the  widow's  life-estate,  and  the  executor's  duty  to  sell 
under  the  will.     Rumsey  v.  Durham,  5  Ind.  71. 

All  lands  of  the  judgment  debtor,  whether  in  poasession, 
remainder  or  reversion,  are  liable  to  all  judgments  and  at- 
tachments, and  to  be  sold  under  execution  against  the  debtor 
owning  the  same.  Section  752,  R.  S.  1881.  The  interest 
of  Levi  in  his  father's  estate,  directed  by  the  will  to  be  sold 
after  the  termination  of  the  widow's  interest,  was  liable  to 
attachment  and  to  sale  on  execution  to  satisfy  the  appellant's 
judgment  against  said  Levi.      Wilson  v.  Ruddy  19  Ind.  101. 

It  follows,  under  the  facts  stated  in  the  first  and  third  par- 
agraphs of  the  appellant's  exceptions,  that  he  succeeded  to 
the  interest  of  Levi,  and  that,  upon  its  sale  by  the  adminis- 
trator, he  became  entitled  to  the  proceeds  thereof. 

So,  too,  under  the  facts  stated  in  the  second  paragraph  of 
the  exceptions,  the  appellant,  by  virtue  of  his  attachment  and 
garnishment  proceedings,  was  entitled  to  have  Levi's  distrib- 
utive portion  in  his  father's  estate  applied  to  the  payment 
of  his  said  judgment  against  Levi.  Executors  and  admin- 
istrators are  subject  to  garnishment  at  the  suit  of  any  attach- 
ment creditor  of  the  person  who  has  money  or  choses  in  ac- 
tion in  their  hands.  Section  942,  R.  S.  1881.  The  unascer- 
tained distributive  shares  of  a  decedent's  estate  in  the  hands 
of  the  executor  are  effects  liable  to  the  process  of  garnish- 
ment.    Stratton  v.  Ham,  8  Ind.  84. 

The  record  of  what  occurred  under  the  former  executor, 
and  the  record  of  the  sheriff's  sale  and  deed,  were  notice  to 
the  appellee.  These  records  apprised  him  of  the  appellant's 
rights.  Before  making  distribution  of  the  assets  of  his  tes- 
tator's estate,  he  was  bound  to  ascertain  to  whom  they  be- 
longed. Under  the  averments  of  the  exceptions,  the  pay- 
ments made  by  the  appellee  to  Levi  were  unauthorized,  and 
h^  can  not  be  credited  therewith. 

Judgment  reversed,  at  the  personal  costs  of  the  appellee, 


NOVEMBER  TERM,  1883.  509 

Shirk  V.  Andrews. 

with  instructions  to  the  court  below  to  overrule  the  demurrer 
to  the  appellant's  exceptions,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
Filed  Jan.  9, 1884. 


No.  10,940. 

Shirk  i\  Andrews. 


Practtice. — Demurrer  to  Answer. — Defecl  of  Parties. — A  demurrer  for  want  '92   609 

of  sufficient  facts  to  an  answer  does  not  search  the  complaint  for  defect 
of  parties. 

^ORTQAGJ^.— Foreclosure. — Effect  of  Decree. — A  decree  foreclosing  a  mortgage, 
and  a  sale  under  it,  where  the  owner  of  the  equity  of  redemption  was 
not  made  a  defendant,  does  not  mer^^e  or  satisfy  the  mortgage,  nor  does 
it  bar  a  new  suit  by  the  mortgagee,  who  has  purchased,  to  foreclose  against 
the  proper  party. 

From  the  Huntington  Circuit  Court. 

L,  P.  MiUigan  and  0.  W.  Whitelock,  for  appellant. 
W.  H.  Trammel,  T.  L.  iMoaSy  J,  (7.  Branyan  and  M.  L. 
SpenceTy  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellant  alleges  that 
he  was  the  holder  of  several  notes  executed  by  Isaac  Beal ; 
that  to  secure  their  payment  Beal  executed  a  mortgage  on 
eighty  acres  of  land ;  that  Flora  Andrews,  the  appellee,  pur- 
chased an  interest  in  the  land  with  full  knowledge  of  appel- 
lant's mortgage;  that  after  her  purchase,  but  without  any 
knowledge  of  it,  he  instituted  a  suit  for  foreclosure,  and  ob- 
tained a  decree;  on  this  decree  the  land  was  sold  and  bought 
by  him ;  that  appellee  was  not  made  a  defendant  to  the  action, 
for  the  reason  that  the  appellant  believed  the  land  to  be  owned 
by  her  husband,  who  was  at  one  time  the  owner;  that  aflier 
the  execution  of  a  deed  by  the  sheriflF,  the  appellant  sold  and 
conveyed  the  land  to  Jacob  Krieg,  and  that  he  prosecutes  the 
action  for  Krieg's  benefit. 

The  second  paragraph  of  the  appellee's  answer  sets  forth 
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the  proceedings  in  the  foreclosure  suit,  the  sale  thereon,  am? 
avers  that  the  mortgage  and  judgment  were  thereby  satisfied* 
To  this  answer  a  demurrer  was  overruled,  and  upon  this  rul- 
ing rests  the  assignment  of  error. 

Appellee  makes  the  point  that  even  if  the  answer  was  bad 
it  was  not  error  to  overrule  the  demurrer,  because  it  appears 
on  the  face  of  the  confplaint  that  the  appellant  is  not.  the 
proper  plaintiff.  It  is  true  that  the  rule  is  that  a  demurrer 
to  an  answer  will  search  the  record,  and  if  the  complaint  is 
bad  there  will  be  no  error  in  overruling  it  even  if  the  answer 
is  bad ;  but  this  general  rule  does  not  apply  where  the  ques- 
tion is  as  to  parties.  It  applies  only  where  the  merits  of  the 
action  are  involved.  Generally,  the  question  of  proper  par- 
ties can  only  be  raised  by  answer  or  demurrer,  and  we  think 
that  it  should  be  held  in  this  case,  that  the  question  as  to 
whether  the  appellant  was  the  real  party  in  interest  ought  to 
have  been  raised  by  demurrer  or  answer.  Prior  to  the  act  of 
1 881  (R.  S.  1881,  section  1073),  a  deed  made  while  another  was 
in  adverse  possession  was  ineffectual,  «nd  actions  to  recover 
possession  or  quiet  title  must  have  been  brought  by  the 
grantor,  and,  as  this  case  is  governed  by  the  old  rule,  it  may 
well  be  doubted  whether  it  was  not  properly  brought  in  the 
name  of  the  appellant.  But,  without  deciding  this  precise 
question,  and  confining  our  decision  to  the  question  as  it  is 
here  presented,  we  hold  that  the  point  of  appellee  is  not  well 
taken. 

As  the  appellee  was  not  a  party  to  the  foreclosure  suit,  the 
decree  does  not  bind  her,  and  as  there  was  no  decree  against 
her,  it  results  that  the  mortgage  as  to  her  was  neither  merged 
nor  satisfied.  It  left  in  her,  untouched,  the  equity  of  redemp- 
tion.    Hoaford  v.  Johnson,  74  Ind.  479. 

We  understand  it  to  be  well  settled  that  if  the  owner  of  an 
equity  of  redemption  is  not  made  a  party  to  the  suit,  a 
subsequent  suit  may  be  brought  to  compel  him  to  redeem, 
and  to  secure  a  decree  barring  his  equity  of  redemption.  The 
rule,  as  we  hold  it  to  exist,  is  thus  stated  by  Mr.  Jones :     "If 


NOVEMBER  TERM,  1883.  611 

The  Board  of  Comraissionere  of  Jay  County  v.  Gillum. 

the  owner  of  the  equity  has,  through  mistake,  not  been  made 
a  party,  the  mortgagee  who  purchased  at  the  sale  may  main- 
tain a  second  action  to  foreclose  the  equity  of  such  owner, 
and  for  a  new  sale,  but  he  can  not  recover  the  costs  of  the 
previous  sale/'  2  Jones  Mortg.,  section  1679. 
Judgment  reversed. 

FUed  Jan.  8,  1884. 


No.  10,932. 

The  Board  of  CJommissioners  op  Jay  County  v. 

Gillum. 

County  Commissioners. — Statement  of  Claim, — Itemized  AtxowU. — Pleading^ 
— In  presenting  a  claim  to  the  board  of  comrnisRionen  for  allowance,  no 
formal  complaint  is  necessary ;  but  an  itemized  account,  containing  & 
statement  of  the  items  and  dates,  is  sufficient. 

CJqunty  Coboner. — Record  of  Proceedingg. — Oral  Evidence. — The  coroner  of 
a  county  is  not  required  by  law  to  keep  a  record  of  his  proceedings,, 
and  oral  eyidence  is  competent  for  the  purpose  of  showing  that  he  em* 
ployed  the  plaintiff,  as  a  physician,  to  make  a  pott  mortem  examination 
of  the  body  of  an  unknown  child,  fpund  dead. 

Same. — Certificate  of  Coroner, — Evidence. — Error. — Where  the  certificate  of 
the  coroner  is  filed  with  the  plaintiff's  claim,  as  presented  to  the  county 
board,  there  is  no  such  error  in  the  admission  of  the  claim  and  certifi- 
cate in  evidence  as  will  authorize  the  reversal  of  the  judgment. 

From  the  Jay  Circuit  Court. 

/.  iL  Haynes,  J.  W.  Headington  and  J.  J.  M,  LaFoUeite, 
for  appellant. 

HowK,  C.  J. — The  appellee  presented  to  the  appellant,  at 
its  December  term,  1882,  for  allowance  and  payment,  his 
claim  in  the  sum  of  $25,  in  the  form  of  an  account,  "for 
services  in  making  an  autopsy  on  the  body  of  an  unknown 
child,  done  at  the  instance  of  the  coroner  of  Jay  county." 
The  coroner  certified  the  account  to  be  correct  and  recom- 
mended its  payment.  The  appellant  allowed  the  appellee  the 
sura  of  $5,  and  ordered  "  that  the  remainder  of  his  claim  be 
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disallowed."  From  this  decision  the  appellee  Gillum  ap- 
pealed to  the  circuit  court  of  the  county ;  and,  upon  a  trial 
there  had,  the  court  found  for  the  appellee  in  the  sum  of  $25, 
and  rendered  judgment  accordingly.  Appellant's  motion  for 
a  new  trial  having  been  overruled,  and  its  exceptions  saved 
to  such  ruling/ it  has  appealed  from  the  judgment  below  to 
this  court. 

The  following  decisions  of  the  trial  court  are  here  assigned 
as  errors  by  the  appellant : 

1.  In  overruling  its  motion  to  dismiss  the  case  for  want  of 
a  sufficient  cause  of  action ;  and, 

2.  In  overruling  its  motion  for  a  new  trial. 

The  appellee's  cause  of  action  was  sufficient.  In  cases  orig- 
inating before  a  board  of  county  commissioners,  no  formal 
complaint  is  necessary.  A  statement  of  indebtedness,  in  the 
form  of  an  account,  is  sufficient.  Board,  etc.,  v.  Wood,  35 
Ind.  70;  Board,  etc,  v.  Shrader,  36  Ind.  87;  Jameson  v. 
Board,  etc.,  64  Ind.  524 ;  Board,  etc.,  v.  Loeb,  68  Ind.  29 ; 
Board,  etc.,  v.  Adams,  76  Ind.  504.  In  support  of  their  po- 
sition, that  the  appellee's  cause  of  action  is  insufficient,  ap- 
pellant's counsel  cite  and  rely  opon  Board,  etc.,  v.  Hon,  87 
Ind.  356 ;  but  the  case  cited,  in  so  far  as  it  is  in  conflict  with 
the  previous  decisions  of  this  court  upon  the  point  under  con- 
sideration, was  expressly  overruled  in  the  later  case  of  Board, 
etc.,  v.  Bitter,  90  Ind.  362. 

The  motion  to  dismiss  this  case,  therefore,  was  correctly 
overruled. 

In  discussing  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial,  appellant's  counsel  first  direct  our  at- 
tention to  the  third  cause  assigned  for  such  new  trial,  namely : 
^'  Error  of  the  court  during  the  trial  in  permitting  the  plain- 
tiff, over  the  objection  of  the  defendant,  to  ask  the  witness 
James  Gillum  the  following  question:  ^ State  if  you  em- 
ployed any  one  to  make  the  post  mortem  examination,  and,  if 
60,  who  it  was  ? '  and  in  permitting  the  witness,  over  the  de- 
fendant's objection,  to  answer  such  questions  as  follows :   '  I 


NOVEMBER  TERM,  1883.  513 

The  Board  of  Commissionen  of  Jaj  Coantj  v.  Qillam. 

•employed  my  son  Douglass  Gillum  to  make  the  post  moKtem 
examination.' "  Upon  this  alleged  error  of  the  court,  in  their 
brief  of  this  cause,  the  appellant's  counsel  say :  "  The  stat- 
ute requires  the  coroner  to  certify  such  service,  as  the  appel- 
lee's, to  the  board  of  commissioners  (section  5879,  R.  S. 
1881) ;  and  we  think  it  requires  him  to  keep  all  of  his  pro- 
ceedings in  writing,  and  to  file  such  writing  in  the  clerk's  of- 
fice. See  sections  5880,  5881  and  5882,  R.  S.  1831.  And 
parol  testimony  is  not  admissible  to  prove  the  service  or  the 
employment,  except  in  case  of  the  loss  or  destruction  of^he 
writing.  If  the  coroner  had  not  filed  with  the  board  of 
commissioners  his  certificate  as  required  by  section  5879,  R. 
S.  1881,  the  appellee  was  not  entitled  to  recover;  and,  if  he 
had,  the  certificate  must  speak  for  itself,  and  parol  testimony 
would  not  be  admissible  to  prove  the  facts  that  should  be 
contained  in  such  certificate,  unless  the  certificate  was  lost  or 
destroyed  and  its  absence  accounted  for."  If  we  understand 
correctly  the  appellant's  objections  to  the  question  asked, 
and  the  answer  of  the  witness  set  out  above  in  the  third  cause 
for  a  new  trial,  we  are  of  opinion  that  the  objections  were  not 
well  taken,  and  were  properly  overruled.  Appellant's  coun- 
sel assume^  as  the  basis  of  their  argument,  that  the  county 
coroner  is  required  by  law  to  keep  a  complete  record  of  all 
his  proceedings,  and  that  his  official  acts  are  provable  only 
by  such  record,  or  a  copy  thereof.  This  assumption  is  not  au- 
thorized, however,  by  the  sections  of  the  statute  cited  by 
counsel,  nor  by*  any  other  statutory  provision  of  which  we 
are  informed, 

If  the  fact  existed  that  the  coroner  of  Jay  county,  in  the 
discharge  of  his  official  duty,  employed  the  appellee,  as  a 
physician,  to  make  Sipost  mortem  examination  of  the  body  of 
an  unknown  child,  found  dead,  it  is  certain  that  such  &ct  ex- 
isted whether  any  record  or  written  memorandum  thereof 
was  or  was  not  made  by  such  coroner.  The  existence  of 
such  fact  was  provable,  as  it  seems  to  us,  by  the  parol  testi- 
VoL,  92.-33 
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mony  of  any  witness  who  had  knowledge  of  such  &ct.  It  i» 
apparent  from  the  question  propounded  to  th^  witness,  that 
the  appellee  was  not  seeking  thereby  to  prove  the  contents 
of  any  record  or  other  writing.  The  question  and  the  an- 
swer were  alike  unobjectionable. 

Appellant^s  counsel  also  insist  that  the  court  erred  in  ad- 
mitting in  evidence  the  appellee's  claim,  and  the  coroner's 
certificate  that  it  was  correct  and  recommending  its  pay- 
ment. There  was  no  error  in  the  admission  of  this  evi- 
dence. Stevens  v.  Board,  etc.,  46  Ind.  541 ;  Jameson  v.  Board, 
etc.,  supra;  Board,  etc.,  v.  Bond,  88  Ind.  102;  Board,  eto,y 
V.  Ritter,  supra. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

FUed  Jan.  3, 1884. 


No.  10,552. 
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_°L  '^^1  Decedemts'  Estates. — Duty  of  Administrator, — Bights  (^  Widow. -It  is  the 
duty  of  an  administrator  to  pay  off  liens  on  real  estate  in  preference  to 
debts  not  preferred  hy  statute,  so  that  the  widow's  share  of  the  real  es- 
tate may  go  to  her  without  encumbrance. 

Same. —  Sale  of  Real  Estate, —  Failure  <f  Adminidrator  to  Take  Bend  <^  Par- 
chaser  to  Pay  Liens. — Mortgage, — Complaint  by  Widow. — After  partition  to 
the  wiiiow  of  her  third  of  the  real  estate,  the  administrator,  by  order  of 
court,  sold  the  other  two-thirds  subject  to  liens,  bnt  took  no  bond  from 
the  purchaser  to  secure  payment  thereof.  A  mortgage  given  by  the  in- 
testate upon  all  the  land  was  afterwards  foreclosed  and  the  whole  of  it 
sold  thereon.    The  estate  was  settled  as  insolvent. 

Heldf  that  the  statute,  2  R.  S.  1876,  p.  528,  imperatively  required  that  a 
bond  betaken  to  secure  the  payment  of  the  liens,  and  for  his  neglect  of 
this  the  administrator  was  liable  to  the  widow  for  such  injury  as  resulted 
to  her. 

Held,  also,  that  a  complaint  by  her  therefor,  which  did  not  show  that  the 
whole  real  estate  was  of  value  greater  than  the  mortgage  lien,  failed  to 
disclose  injury  to  her,  and  was,  therefore,  bad  on  demurrer. 

From  the  Knox  Circuit  Court. 
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G.  M.  Wetzely  H.  8.  OatUhomsind  J.  M.  Boyle,  for  appellant. 
W.  H.  DeWolf,  S.  N.  Chambers,  G.  G.  Reily,  W.  G.  John- 
son and  W,  C7.  Nibluch,  for  appellee. 

Elliott^  J. — The  appellant's  complaint  alleges  that  she  is 
the  widow  of  Nelson  Sparrow,  deceased ;  that  he  died  the 
owner  of  real  estate,  which  is  described ;  that  appellee  was 
the  administrator  of  her  deceased  husband's  estate ;  that  the 
appellant,  as  administrator,  filed  a  petition  for  partition  and 
obtained  a  decree  making  partition ;  that  after  partition  was 
decreed  he  obtained  an  order  for  the  sale  of  the  land  not 
allotted  to  her,  and  pursuant  to  the  order  sold  the  land  sub- 
ject to  the  liens  thereon ;  that  afterwards  the  decedent's  es- 
tate was,  in  accordance  with  the  order  of  the  court,  settled  as 
an  insolvent  estate,  and  thereaft;er  the  administrator  filed  his 
final  account,  and  an  order  was  made  finally  settling  the  es- 
tate and  discharging  the  administrator.  It  is  also  alleged 
that  the  deceased  in  his  lifetime  executed  a  mortgage  on  all 
of  the  real  estate  of  which  he  was  the  owner,  and  in  this 
mortgage  the  appellant  joined,  and  that  this  mortgage  was 
unsatisfied  when  the  administrator  sold  the  real  estate.  It  is 
charged  that  the  administrator  did  not  take  a  bond  when  he 
sold  the  property,  nor  at  any  time,  for  the  payment  of  the 

« 

lien ;  that  the  purchaser  refused  to  pay  it ;  that  all  of  said 
land  was  sold  to  satisfy  the  mortgage  and  was  bid  in  by 
George  G.  Reily,  the  person  to  whom  the  administrator  had 
sold  that  part  which  was  allotted  to  the  heirs  in  the  partition 
suit.  The  prayer  of  the  complaint  is  that  the  final  settlement 
may  be  set  aside. 

In  Perry  v.  Borton,  25  Ind.  274,  it  was  held  that  the  widow's 
rights  are  paramount,  and  that  the  administrator  must  apply 
all  monefy,  not  required  for  the  payment  of  claims  expressly 
preferred  by  statute,  to  the  payment  of  mortgage  liens,  in  or- 
der that  the  widow  may  receive  her  one-third  of  the  real 
estate  free  from  incumbrance.  According  to  the  doctrine  of 
that  case,  neither  the  heirs  nor  the  general  creditors  possess 
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any  claim  which  will  be  allowed  to  reduce  the  widow's  in- 
terest. The  same  doctrine  is  asserted  in  Hunaucker  v.  Smithy 
49  Ind.  114,  where  it  was  said:  "  It  is  his  duty  as  adminis- 
trator  of  the  estate,  and  she  ^'  (the  widow)  "  has  a  right  to 
require  him,  to  make  his  claim  out  of  other  assets,  personal 
*and  real,  if  he  can  do  so  after  the  payment  of  such  expenses 
above  named  as  have  preference,  and  thereby  save  to  her  the 
third  of  the  land  to  which  she  would  be  entitled  except  for 
the  mortgage."  The  cases  of  State,  ex  rel.,  v.  Mason,  21  Ind. 
171 ;  Clarke  v.  Henshaw,  30  Ind.  144;  Newcomer  v.  Haflace, 
30  Ind.  216,  are  referred  to  as  declaring  the  same  general 
principle.  It  must,  therefore,  be  held  that  it  Is  the  duty  of 
an  administrator  to  apply  all  money,  not  needed  to  pay  claims 
expressly  preferred  by  the  statute,  to  the  payment  of  liens  on 
real  estate  so  as  to  secure  to  the  widow  one-third  of  the  real 
estate  given  her  by  our  statute.  There  are  other  cases  sus- 
taining the  principle  which  we  declare  to  have  a  firm  place 
in  our  law  of  property.  Morgan  y.-Sackett,  57  Ind.  580; 
Medsker  v.  Parker,  70  Ind.  509 ;  Haggerty  v.  Byrne,  75  Ind. 
499 ;  Leary  v.  Shaffer,  79  Ind.  567. 

The  conclusion  from  the  general- principle  we  have  stated 
necessarily  is,  that  a  widow  has  a  right  to  require  the  admin- 
istrator of  her  husband's  estate  to  take  all  steps  required  by 
law  to  secure  her  interest  in  her  share  of  her  husband's  es- 
tate. We  are  carried  to  the  enquiry,  is  it  a  breach  of  duty  of 
which  the  widow  may  complain,  for  the  administrator  to  neg- 
lect to  take  a  bond  of  the  purchaser  of  real  estate  sold  for  the 
payment  of  debts,  conditioned  for  the  payment  of  liens?  If 
the  duty  to  take  a  bond  to  secure  the  payment  of  liens  is  an 
imperative  one,  then  there  can  be  little  doubt  that  the  admin- 
istrator must  perform  it,  and  that  a  failure  in  this  particular 
would  be  a  breach  of  duty.  It  would,  it  is  clear,  be  a  breach 
of  which  the  widow  could  justly  complain  in  cases  where  it 
injuriously  affected  her  interests. 

The  question  which  next  presents  itself  is,  did  the  statute 
in  force  in  1878  imperatively  require  the  administrator  to  de- 
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mand  a  bond  of  the  purchaser?  That  statute  reads  thus: 
"  Whenever  any  executor  or  administrator  shall  sell  any  lauds, 
or  interest  therein,  subject  to  any  lien  or  charge  thereon,  * 
*  *  *  such  executor  or  administrator  may  take  a  bond  of  the 

■r 

purchaser  thereof,  with  sufficient  sureties,  conditioned  that 
such  purchaser  will  make  all  payments  and  indemnify  the  said 
executors  and  administrators,  and  all  persons  interested  in  the 
estate  of  the  deceased  against  all  liabilities  of  the  deceased,  on 
account  of  such  land.''     2  R.  S.  1876,  p.  528. 

It  is  a  familiar  rule  that  the  word  "  may,''  when  used  in  a 
statute,  shall  be  construed  to  mean  sAatt,  whenever  it  enjoins 
a  duty  in  which  the  public  or  third  })ersons  have  an  interest. 
GUy  of  Indianapolis  v.  McAvoy,  86  Ind.  587.  In  the  statute 
under  immediate  mention,  the  word  "may  "  must,  by  force  of 
this  rule,  be  deemed  imperative,  and  not  permissive. 

The  statute,  therefore,  imposes  upon  the  administrator  an 
imperative  duty,  and  for  a  breach  of  this  duty  he  is  amenable 
to  all  who  have  an  interest  in  the  estate.  It  is  clear  that  the 
widow  has  an  interest;  indeed,  it  is  difficult  to  perceive  how 
any  one  can  have  a  more  direct  interest  than  she,  for  the  law 
requires  that  she  shall  be  protected  as  far  as  the  proceeds  of 
the  sale  of  land  and  of  personal  property  will  go,  subject  only 
to  the  provision  making  classes  of  preferred  claims. 

The  investigation  is  thus  narrowed  to  the  question  whether 
the  &cts  stated  in  the  complaint  bring  the  particular  case 
within  these  general  rules.  In  our  opinion  the  answer  must 
be  that  they  do  not.  The  reason  for  this  conclusion  is  that 
it  does  not  appear  that  the  appellant  suffered  any  injury.  The 
land  may  not  have  been  worth  anything  more  than  the  Hen, 
and,  if  so,  then  the  appellant  would  have  had  no  interest  to 
protect.  Having  joined  in  the  mortgage,  she  owned  a  mere 
equity  of  redemption.  Kissel  v.  Eaton,  64  Ind.  248 ;  Ver- 
million  v.  Nelson,  87  Ind.  194.  There  is  no  averment  that  the 
land  was  of  any  greater  value  than  the  lien,  and  as  the  appel- 
lant held  subject  to  this  lien,  she  could  not  be  injured  unless 
the  land  would  bring  more  than  enough  to  discharge  it.     If, 
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^  in  other  words,  the  lien  equalled  the  value  of  the  land^  then 
the  widow*s  equity  of  redemption  was  valueless. 

It  is  important  to  keep  in  mind  the  fact  that  the  appellant 
shows  a  severance  of  the  interests  by  partition,  and  that  the 
administrator  sold  only  that  part  which  was  allotted  to  the 
heirs,  and,  therefore,  the  only  land  which  the  purchaser  at  the 
administrator's  sale  bought  subject  to  the  lien  was  that  in  which 
the  appellant  had  no  interest.  Upon  the  face  of  the  com- 
plaint she  shows  no  interest  which  has  been  injuriojosly  af- 
fected by  the  proceedings  of  the  administrator. 

Judgment  affirmed. 
Filed  Jan.  10,  1884. 


No.  10,763. 

Garrett  v.  The  Board  op  Commissioners  of  Boone 

« 

County. 

County  Recorder. — Indexes. — Compensation, — Where,  for  any  cause,  a  re- 
corder fails  to  keep  up  the  indexes  of  his  office  as  required  by  law,  it  is 
the  duty  of  his  successor,  under  sections  5938  and  5939,  R.  S.  1881,  to  do 
the  work,  and  without  contract  he  is  entitled  to  the  compensation  spec- 
ified in  section  5941,  B.  S.  1881. 

From  the  Boone  Circuit  Court. 

C  8.  Wesner  and  T.  W.  Lockhart,  for  appellant. 
W,  R.  SiokeSf  for  appellee. 

Hammond,  J. — The  appellant  filed  before  the  board  of 
commissioners  of  Boone  county  an  account  for  services  while 
recorder  of  that  county,  in  making  two  general  indexes  of 
deeds  and  mortgages  which  had  been  recorded  by  his  prede- 
cessor in  office.  His  account  not  being  allowed^  he  appealed 
to  the  circuit  court,  where  the  case  was  tried  by  the  court. 
There  was  a  finding  for  the  appellee,  and,  over  the  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  upon  the 
finding. 
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The  undispated  fitcts  proved  at  the  trial  were  as  follows : 
The  appellant  was  recorder  of  Boone  county,  by  appoint- 
ment, from  June  30th,  1879,  to  some  time  in  October,  1880, 
He  succeeded  William  F.  Morgan,  who  died  while  in  office. 
Morgan  made  no  general  index  of  deeds  recorded  by  him  in 
deed  records  numbered  25,  26,  27  and  28,  nor  any  general 
index  of  mortgages  recorded  by  him  in  mortgage  records 
numbered  13,  14,  15  and  16,  and  there  was  no  general  index 
of  the  deeds  or  mortgages  recorded  as  aforesaid  when  the  ap- 
pellant came  into  office.  While  the  appellant  was  in  office 
he  made  general  indexes  for  said  deeds  and  mortgages,  being 
general  index  of  deeds  No.  7  and  general  index  of  mortgages 
No.  4.  The  appellant  also  made  general  indexes  of  all.  deeds 
and  mortgages  recorded  by  himself  while  holding  the  office. 
The  following  sections  of  acts  of  the  Legislature  of  1852 
and  1855,  being  sections  of  the  Revised  Statutes  of  1881,  as 
below  numbered,  govern,  we  think,  the  case  under  consid- 
eration : 

5938.  "Each  recorder  in  this  State  is  hereby  authorized 
and  required,  within  a  reasonable  time  after  the  passage  of 
this  act,  to  make  out,  where  the  same  has  not  been  done,  a 
complete  or  general  index  to  all  the  records  of  deeds  for  real 
estate  in  his  office.  Such  index  shall  be  double,  giving  the 
name  of  each  grantor  and  grantee  alphabetically,  a  concise 
description  of  the  premises,  the  date  of  the  deed,  together 
with  the  number  or  letter  of  the  book,  and  the  page  in  which 
each  deed  is  recorded." 

5939.  "  Each  recorder  is  further  authorized  and  required, 
as  aforesaid,  to  make  out  a  complete  or  general  index  to  all 
the  records  of  mortgages  upon  real  estate  in  his  office,  in 
manner  and  form  as  prescribed  in  the  foregoing  section  for 
deeds,  excepting  that  the  headings  therein  prescribed  shall 
be  so  changed  as  to  suit  mortgages." 

5940.  "After  the  completion  of  the  indexes  contemplated 
by  the  last  two  preceding  sections,  each  recorder  shall,  from 
time  to  time,  upon  filling  a  record  of  deeds  or  mortgages,  in- 
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elude  the  same  in  the  complete  or  general  indexes  as  afore- 
said." 

6941.  "  The  board  doing  county  business  shall  allow  the 
recorder  for  making  such  complete  or  general  indexes,  fifteen 
cents  for  each  hundred  words  contained  in  the  same :  Pro- 
videdy  however y  That  nothing  in  this  section  contained  shall 
be  construed  to  require  the  said  board  to  make  further  allow- 
ances to  any  recorder  on  account  of  work  done  under  the  law 
hereby  amended  than  was  stipulated  and  agreed  upon,  or 
than  what  has  been  paid  and  accepted  for  such  service." 

5942.  "  After  the  completion  of  such  indexes,  it  shall  be 
the  duty  of  such  recorder  to  keep  up  the  same,  in  the  manner 
aforesaid,  as  deeds  and  mortgages  shall  from  time  to  time  be 
recorded,  without  any  compensation  beyond  or  apart  from  the 
fees  allowed  by  law  for  recording  such  deeds  or  mortgages."  • 

The  above  sections  should  be  liberally  construed.  Sections 
5938  and  5939  should  be  held  as  continuing  in  force  and  apply- 
ing to  any  case  where  a  recorder  may  find  that  any  of  his  pred- 
ecessors have  failed  to  make  or  keep  up  the  complete  indexes 
mentioned,  and,  in  such  case,  he  is  not  only  authorized  but 
required  to  make  the  same  out.  The  general  indexes  of  deeds 
and  mortgages  are  of  great  public  importance.  When  made 
out  and  kept  up  as  required  by  law,  they  afibrd  easy  and  con- 
venient access  to  the  recorded  deeds  and  mortgages  of  the 
county.  In  certain  cases,  these  general  indexes  are  received 
B&  prima  facie  evidence  of  the  execution  and  recording  of  the 
deeds  and  mortgages  as  shown  therein.  Acts  1883,  p.  132. 
It  is  the  duty  of  a  recorder  to  keep  up  the  general  indexes 
of  the  deeds  and  mortgages  recorded  by  him  without  any 
compensation  other  than  that  to  which  he  is  entitled  as  fees- 
for  recording  such  deeds  and  mortgages.  Board,  etc.,  v.  Sheets, 
17  Ind.  22.  If,  however,  from  any  cause,  he  fails  to  keep 
up  such  indexes,  then  his  successor  in  office  is  required  to 
discharge  that  duty  at  the  expense  of  the  county,  his  com- 
pensation being  fifteen  cents  for  each  hundred  words.  The 
county  is  required  by  law,  without  any  contract,  to  pay  for 


NOVEMBER  TERM,  1883.  521 

Mand  v.  Trail  et  oL 

such  services,  and,  having  paid  for  the  same,  may  be  reim- 
bursed by  suit  on  the  official  bond  of  the  officer  whose  neg- 
lect of  duty  occasioned  the  expense.  State  v.  AtkUaorij  1 7 
Ind.  26. 

We  think  that  the  appellant  was,  under  the  evidence,  en- 
titled to  recover,  and  that  his  motion  for  a  new  trial  should 
have  been  granted. 

Judgment  reversed,  at  appellee's  costs,  with  instruction  to 
the  court  below  to  sustain  the  appellant's  motion  for  a  new 
trial.       • 
Filed  Dec.  18, 1883.    Petition  for  a  rehearing  overruled  Jan.  9,  1884. 


No.  10,187. 

Mand  v.  Trail  et  al. 

Contract. — Place  of  PoiymerU.  — Custom. — Evidence. —  Usage. — In  an  action 
upon  a  contract  made  by  telegram,  whereby  merchants  in  Baltimore 
purchased  of  a  merchant  in  this  State  five  car-loads  of  wheat,  and  the 
telegram  was  silent  ais  to  the  time  when,  and  the  place  where,  payment 
was  to  be  made,  a  custom  among  merchants  in  this  State  may  be  proved 
to  show  that  payment  was  to  be  made  in  Baltimore  upon  the  arrival  of 
the  wheat. 

SuPREMB  CoiTRT. — Reversal  €f  Judgment. — InslrueHons, — A  judgment  which 
is  clearly  right  upon  the  evidence  will  not  be  reversed  because  erroneous 
instructions  were  given. 

From  the  Vigo  Circuit  Court. 

N.  G.  Buff,  J.  T.  Pierce,  D.  T.  Morgan  and  W.  Eggleaton, 
for  appellant. 

W,  Mack  and  H.  C.  Nevitt,  for  appellees. 

Best,  C. — The  appellees,  merchants  in  Baltimore,  Mary- 
land, purchased  of  the  appellant,  a  merchant  in  Terre  Haute, 
Indiana,  five  car  loads  of  wheat,  and  brought  this  action 
against  him  to  recover  such  damages  as  they  had  sustained 
by  reason  of  his  alleged  failure  to  deliver  four  car  loads  of 
the  wheat. 
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A  demurrer  for  the  want  of  fects  was  overruled  to  the  com- 
plaint^ and  an  answer  of  denial  was  filed.  The  issue  was  tried 
by  a  jury,  and  a  verdict  was  returned  for  the  appellees.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  The  errors  assigned  are,  that  the 
<;ourt  erred  in  overruling  the  demurrer  to  the  complaint,  and 
in  overruling  the  motion  for  a  new  trial. 

The  contract  sued  upon  was  made  by  telegram.  On  the 
9th  day  of  September,  1879,  the  appellant  sent  the  appellees 
the  following  dispatch : 

''Terre  Haute,  Ind.,  Sept.  9, 1879. 
4(  jf^  Trail  &*GambriUy  Baitimoi*e: 

"  Will  sell  you  5  cars  No.  2,  red,  Sept.,  at  92  cents  here. 

"J.  W.  Mand." 

To  which  they  replied  as  follows : 

"Baltimore,  Sept.  9,  1879. 
^^J.  W,  Mand,  Terre  Haute,  Indiana: 

"  We  accept  your  offer  of  5  cars  at  92. 

"  Trail  &  Gambrill." 

It  was  averred  in  the  complaint  that  "No.  2  red"  means, 
and  was  understood  by  the  parties  to  mean  a  grade  of  red 
wheat  known  as  No.  2;  that  the  word  "Sept."  means,  and 
was  understood  by  the  parties  to  mean,  that  the  wheat  was  to 
bo  shipped  and  delivered  in  the  month  of  September,  1879, 
and  that  a  car  load  of  wheat  contains  four  hundred  and  twenty 
bushels.  It  was  further  averred  that  at  the  time  this  contract 
was  made  it  was  a  general  and  notorious  custom,  of  long  stand- 
ing throughout  the  State  of  Indiana,  that  where  parties  thus 
deal  in  grain  the  seller  is  to  obtain  cars  and  deliver  the 
wheat  in  the  cars  on  the  track  of  the  railroad  company  at  the 
point  of  shipment,  and  receive  from  the  railroad  company  a  bill 
of  lading  to  the  point  of  destination  and  attach  a  draft  or  drafts 
to  such  bill  of  lading  drawn  by  the  consignors  upon  the  con- 
signee, payable  at  sight.  It  was  further  averred  that  such  con- 
tract was  made  in  reference  to  such  custom,  and  the  same  was 
understood  by  the  parties  to  control  the  shipment,  delivery  and 
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payment  of  said  grain ;  that  in  accordance  with  such  custom 
the  appellant  delivered  one  car  load  of  such  wheat ;  that  ap- 
pellees were  ready,  able  and  willing  to  comply  with  their  part 
of  the  contract  in  the  manner  and  form  aforesaid,  but  that  ap- 
pellant failed  and  neglected  to  furnish  them  the  residue 
thereof,  whereby  they  were  damaged,  etc. 

The  objection  urged  to  the  complaint  is  that  it  is  not  averred 
that  the  appellees  were  ready  and  willing  to  pay  for  the  wheat 
at  Terre  Haute,  Indiana,  when  there  delivered  upon  the  cars. 
It  is  insisted  that  the  contract  is  for  the  sale  and  delivery  of 
wheat  at  Terre  Haute,  Indiana,  and  as  it  is  silent  as  to  the  time 
of  payment,  the  delivery  of  the  wheat  and  the  payment  of  the 
money  are  dependent  and  concurrent  acts  to  be  performed  at 
the  same  time,  and  that  the  custom  alleged  to  exist  can  not 
control  or  change  a  construction  of  the  contract  that  would 
pertain  in  the  absence  of  such  custom.  This  position  can  not 
be  maintained.  The  contract  in  question  contains  no  express 
stipulation  that  the  money  is  to  be  paid  in  Terre  Haute,  and 
in  the  absence  of  such  stipulation  a  custom  may  fix  its  pay- 
ment at  Baltimore,  as  alleged.  In  2  Parsons  on  Contracts,  at 
pages  535-7,  it  is  said :  "A  custom  which  may  be  regarded  as 
appropriate  to  the  contract  and  comprehended  byit,  has  often 
very  great  influence  in  the  construction  of  its  language.^^ 
Again :  "  Hence  an  established  custom  may  add  to  a  con- 
tract stipulations  not  contained  in  it;  on  the  ground  that  the 
parties  may  be  supposed  to  have  had  these  stipulations  in  their 
minds  as  a  part  of  their  agreement,  when  they  put  upon  pa- 
per or  expressed  in  wordsCthe  other  part  of  it." 

In  1  Greeuleaf  on  Evidence,  section  292,  it  is  said :  "  Proof 
of  usage  is  admitted,  either  to  interpret  the  meaning  of  the 
language  of  the  contract,  or  to  ascertain  the  nature  and  ex- 
tent of  the  contract,  in  the  absence  of  express  stipulationi},  and 
where  the  meaning  is  equivocal  and  obscure." 

The  rule  above  announced  is  well  supported  by  authority, 
many  of  which  are  cited  in  support  of  the  above  texts  to  which 
reference  is  made.     The  contract  sued*  upon  as  before  stated 
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contains  no  express  stipulation  as  to  the  place  or  time  of  the 
payment  of  the  purchase-money,  and  hence  these  may  be  fixed 
by  custom.  The  complaint  averred  the  existence  of  a  custom 
which  obligated  the  appellees  to  make  payment  at  Baltimore, 
and  hence  they  were  not  required  to  allege  that  they  were 
ready  and  willing  to  pay  for  the  grain  at  Terre  Haute.  This 
they  might  do  without  violating  the  rule  of  law  which  forbids 
the  introduction  of  parol  testimony  to  alter,  change  or  modify 
a  written  contract.  A  custom  can  not  prevail  where  it  has 
this  effect.  It  is  only  where  there  is  no  express  stipulation  to 
the  contrary,  and  the  custom  is  resorted  to  for  the  purpose  of 
aiding  and  explaining  that  which  is  not  expressed.  This  is 
not  in  violation  of,  but  in  entire  harmony  with,  the  rule  that 
excludes  all  parol  testimony  which  varies,  modifies  or  changes 
a  written  contract.  This  the  alleged  custom  does  not  do  in 
this  case  unless  we  assume  that  the  contract  bound  the  appel* 
lees  to  make  the  payment  at  Terre  Haute ;  there  is  nothing 
in  its  terms  that  justifies  the  assumption,  and  hence  the  aver- 
ment that  such  custom  existed  was  in  harmony  with  the  rule, 
and  exonerated  the  appellees  from  averring  that  they  were 
ready  and  willing  to  pay  for  the  grain  at  Terre  Haute.  The 
complaint  was  good,  and  the  demurrer  properly  overruled. 

The  motion  for  a  new  trial  embraced  many  reasons.  Among 
others  it  is  insisted  that  the  court  erred  in  permitting  several 
\vitnesses  to  testify  as  to  the  existence  of  the  alleged  custom. 
The  appellees  produced  Fleury  Keith,  a  witness  who  had  had 
twenty  years'  experience  in  buying  and  shipping  grain,  and, 
after  handing  him  the  telegram,  propounded  to  him  this  ques- 
tion :  "  State  if  there  was  any  general  custom  among  wheat 
merchants  and  dealers  in  Indiana  in  regard  to  the  shipping 
of  wheat  under  such  a  contract  as  was  contained  in  the  tele- 
gram in  his  hand,  and,  if  so,  give  the  custom  and  the  mean- 
ing of  the  telegram  as  construed  by  such  custom?"  To  the 
introduction  of  such  testimony  as  was  responsive  to  the  ques- 
tion, the  appellant  objected  on  the  ground :  1st.  "  That  a 
usage  of  the  State  could  not  be  proved  to  vary  the  terms  of 
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a  written  agreement  or  to  give  it  a  diflFerent  interpretation 
from  that  given  it  by  the  law.  2d.  That  no  usage  can  be 
proved  to  overturn  the  plain  and  obvious  meaning  of  the 
parties  expressed  in  their  contract.  3d.  That  the  contract 
was  in  writing  and  could  not  be  contradicted  or  varied  by 
parol  testimony."  The  objection,  for  the  reasons  given,  was 
overruled,  and  the  witness  testified  as  to  the  existence  of  the 
custom  and  the  meaning  of  the  contract.  This,  it  is  urged, 
was  error.  The  objection  made  to  the  introduction  of  this 
testimony,  it  will  be  observed,  was  on  the  ground  alone  that 
proof  of  the  alleged  custom  was  inadmissible  in  evidence, 
and  this  objection  presents  the  same  question  raised  by  the 
demurrer.  For  the  reasons  already  given,  this  objection  was 
not  well  taken.  The  objection  made  did  not  raise  any  ques- 
tion as  to  the  right  of  the  party  to  prove  by  the  witness  the 
meaning  of  the  contract  in  the  light  of  the  custom,  but  sim- 
ply raised  the  question  as  to  the  right  to  prove  the  custom. 
Had  the  objection  been  made  that  the  witness  oould  not  state 
the  meaning  of  the  contract,  a  different  question  would  have 
been  presented.  The  objection  made,  for  the  reasons  given, 
was,  therefore,  properly  overruled. 

Several  other  witnesses  were  called  to  prove  the  same  fact, 
but  as  no  different  question  is  raised  by  the  admission  of 
their  testimony,  it  is  unnecessary  to  notice  more  particularly 
these  several  rulings.  There  was,  in  our  opinion^  no  error 
in  the  admission  of  the  testimony. 

The  appellant  also  insists  that  the  court  erred  in  giving,  and 
in  refusing  to  give,  the  several  instructions  enumerated  in  the 
motion  for  a  new  trial.  We  have  examined  them  with  some 
care^  and  are  of  opinion  that  the  law  as  applicable  to  the  case 
made  by  the  evidence  was  properly  stated  to  the  jury,  but 
however  this  may  be,  the  result  must  be  the  same,  as  the 
judgment  is  clearly  right  upon  the  evidence,  and  in  such  case 
erroneous  instructions  will  not  authorize  a  reversalof  the  judg- 
ment. ^VhitwoHh  V.  Ballard,  56  Ind.  279 ;  Toler  v.  Keiher, 
81  Ind.  383;  Simmon  v.  Larkin,  82  Ind.  385. 
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This  disposes  of  all  the  questions  raised^  and  as  there  is  no 
error  in  the  record,  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 
Filed  Sept.  20, 1883.    Petition  for  a  rehearing  overraled  Jan.  9,  1884. 
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No.  10,617. 

Elliott  et  al.  v.  Russell. 

Practice. —  FcrcKrf.—JnterrogPo/oj'tM.i— Where  it  does  not  appear  by  the  rec- 
ord that  the  trial  court  submitted  interrogatories  to  the  jury,  answers 
thereto  returned  with  a  general  verdict  will  not  be  considered  by  the- 
Supreme  Court. 

Same.— iVew  Trial. — Evidence, — BiR  af  Exceptions. — Statement  <^  Oauaes, — A 
motion  for  a  new  trial,  assigning  for  cause  the  rejection  of  evidence,  may 
refer  to  a  bill  of  exceptions  previously  filed  for  a  statement  of  the  partic- 
ular evidence  rejected,  and  if  by  such  reference  the  evidence  offered 
clearly  and  explicitly  appears,  it  is  enough  to  present  the  question.  Ali- 
tcTf  if  the  reference  be  to  a  bill  filed  after  the  motion. 

Evidence. —  Witness. — ExperL — Opinion, — An  expert  can  not  be  asked  to* 
give  an  opinion  based  upon  his  own  understanding  of  the  evidence  of 
others,  but  the  enquiry  should  be  upon  a  hypothetical  case  which  the- 
evidence  tends  to  prove. 

Same. — Oeneral  Reputation. — AssavU  and  Battery, — In  a  civil  suit  for  as- 
sault and  battery,  the  general  character  of  the  defendant  as  a  peaceable 
and  orderly  citizen  is  not  admissible  in  evidence. 

Same. — Admissions. — In  a  suit  against  several,  for  assault  and  battery,  the 
admissions  and  declarations  of  each,  pertinent  to  the  issue,  are  admissi- 
ble against  himself,  and  a  joint  objection  by  all  is  not  well  taken. 

Damages.— C5a86  where  not  Excessive. — Where  a  mob  seizes  a  prisoner,  under 
arrest  upon  a  criminal  accusation,  and  hangs  him  by  the  neck  till  he  is- 
senseless,  to  extort  a  confession,  $1,500  are  not  excessive  damages. 

Instructions. — Record. — Instructions  are  no  part  of  the  record  un]e»« 
made  so  by  bill  of  exceptions,  or  having  been  prepared  as  provided  by 
section  533,  R.  S.  1881,  they  are  shown  to  have  been  filed. 

From  the  Floyd  Circuit  Court. 

G.  W,  Friedley  and  J,  V.  Kelso,  for  appellants. 
8.  B,  VoyleSy  H.  Morris,  H.  Heffren,  J,  A,  Zaring  and  T,J^ 
Fullenlove,  for  appellee. 
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.  ZoLLABS^  J. — This  action  was  instituted  in  the  court  be- 
low by  appellee  against  William  A.  Elliott,  Ludwell  Elliott, 
James  W.  Elliott,  Lemuel  Hayes  and  Samuel  Taylor,  all  of 
whom  are  appellants,  except  Taylor. 

The  first  paragraph  of  the  complaint  charges  that  on  the 
27th  day  of  August,  1881,  the  appellants  committed  an  as- 
sault and  battery  upon  appellee,  and  hamged  him  by  the  neck^ 
and  thereby  injured  him. 

The  substance  of  the  second  paragraph  is  that  appellants 
made  an  agreement,  and  formed  a  conspiracy  among  them- 
selves and  others,  to  the  appellant  unknown,  to  commit  an 
assault  upon  him^  and  to  hang  him  by  the  neck,  and  thus  ex- 
tort from  him  a  confession  that  he  had  committed  certain 
larcenies ;  that,  in  pursuance  of  this  agreement  and  conspiracy,. 
Ludwell  Elliott  instituted  a  criminal  prosecution  against  him 
before  a  justice  of  the  peace  upon  a  charge  of  larceny,  pro- 
cured a  warrant  for  his  arrest,  which  was  placed  in  the  hands, 
of  appellant  Lemuel  Hayes,  who  delivered  it  to  one  George- 
Russell,  a  constable  ;  that  satd  Russell,  and  Hayes  and  Samuel 
Taylor  as  his  especially  constituted  deputies,  at  nine  o'clock 
p.  M.  of  the  27th  day  of  August,  1881,  went  to  the  home  of 
appellee  and  took  him  into  custody,  and  started  with  him 
upon  the  highway  leading  to  the  office  of  the  justice  of  the 
peace,  who  had  issued  the  warrant ;  that,  while  he  was  being 
so  taken,  the  defendants  assaulted  him,  tied  his  hands  behind 
him,  placed  a  rope  around  his  neck  and  hanged  him  three 
several  times,  endeiivoring  all  the  while  to  extort  from  him 
a  confession  of  larceny ;  that  after  they  had  hanged  him  until 
he  was  speechless  and  senseless,  and  no  confession  being  made, 
they  ordered  the  constable  to  release  him ;  that  afterwards  he 
was  taken  by  the  constable  before  the  justice  of  the  peace, 
and  the  witnesses  were  duly  subpoenaed  but  failed  and  refused 
to  attend,  and  he  was  discharged.  It  is  averred  that  each 
and  all  of  the  acts  done,  and  injuries  inflicted,  were  by  and 
in  pursuance  of  an  agreement  and  conspiracy  by  and  between 
the  defendants,  and  others  to  appellee  unknown. 
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The  jury  returned  a  general  verdict,  assessing  the  damagi's 
at  $1,500,  against  all  of  the  defendants  except  Taylor.  With 
this  verdict  the  jury  also  returned  answers  to  ten  interroga- 
tories. Upon  these  answers  the  appellants  moved  for  judg- 
ment, notwithstanding  the  general  verdict.  The  motion  was 
overruled,  and  they  excepted.  Following  this  they  moved 
for  a  new  trial,  whicK.  motion  was  also  overruled,  and  they 
excepted.     These  rulings  are  assigned  as  error  in  this  court. 

It  is  insisted  that  the  first  assigned  error  is  not  available, 
and  that  this  court  can  not  consider  the  answers  to  the  in- 
terrogatories, because  there  is  nothing  in  the  record  showing 
that  the  interrogatories  were  submitted  to  the  jury  by  the 
'  court.  The  only  statement  in  the  record  bearing  upon  the 
question  of  the  submission  of  the  interrogatories  is  the  state- 
ment that  the  jury,  with  their  verdict,  returned  also  their  an- 
swers to  interrogatories  propounded  by  the  defendants.  Under 
former  rulings  of  this  court,  this  statement  does  not  make  it 
sufficiently  appear  that  the  interrogatories  were  submitted  to 
the  jury. by  the  court,  and  hence*they  are  not  in  the  record, 
and  can  not  be  considered  for  any  purpose.  Hervey  v.  Parry ^ 
82  Ind.  263 ;  Cleveland,  etc.,  R.  W.  Co.  v.  Bowen,  70  Ind. 
478,  aad  cases  cited.  However,  without  reference  to  those 
rulings,  we  have  examined  the  interrogatories  and  the  an- 
swers thereto,  and  regard  them  as  insufficient  to  overthrow 
the  general  verdict. 

Did  the  court  below  err  in  overruling  the  motion  for  a 
new  trial  ?  We  will  examine  the  causes  stated  in  the  motion 
in  the  order  d^scusssd  by  appellants'  counsel.  The  first  cause 
discussed  is  the  third.     This  cause  is  stated  in  the  motion  as 

follows : 

"  Third.  Because  of  error  of  law  occurring  at  the  trial, 
and  excepted  to  by  the  defendants  at  the  time,  in  this,  to  wit: 
The  court  erred  in  excluding  the  testimony  of  E.  P.  Easly, 
Seymour  C.  Wilcox  and  Andrew  Neat,  competent  witnesses,  of- 
fered by  defendants  to  prove  certain  material  facts,  which  are 
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set  oat  ia  defendants'  special  bill  of  exceptions  filed  herein 
■and  marked  No.  1.^' 

It  is  contended  by  counsel  for  appellee,  that  this  cause  is 
not  sufficiently  specific  to  present  any  question ;  that  the  evi- 
dence excluded  should  be  specifically  pointed  out,  and  that 
reference  can  not  thus  be  made  to  a  bill  of  exceptions.  It  has 
been  many  times  ruled  by  this  court,  that  a  cause  for  a  new 
trial  on  account  of  the  admission  or  exclusion  of  evidence 
must  be  so  definite  that  the  opposite  counsel,  the  court  below, 
and  this  court  may  know  of  the  evidence  admitted  or  ex- 
cluded, without  searching  through  the  record,  and  conjectur- 
ing as  to  what  is  complained  of,  and  that  reference  can  not 
be  made  to  a  bill  of  exceptions  not  yet  on  file.  Gkeek  v. 
State,  37  Ind.  533 ;  Call  v.  Byram,  39  Ind.  499 ;  MooJdar  v. 
Lewis,  40  Ind.  1 ;  DeArmond  v.  Glasscock^  40  Ind.  418 ;  BaU 
V.  Balfe,  41  Ind.  221;  Dorsch  v.  RomdhaUy  39  Ind.  209; 
Gaas  v.  Krimbill,  39  Ind.  357 ;  Eden  v.  LingenfeUer,  39  Ind. 
1 9 ;  Dawson  v.  HemphiU,  60  Ind.  422 ;  Gobble  v.  Tomlinsony 
60  Ind.  650;  McCammack  v.  MoCamma/:k,  86  Ind.  387;  Sim 
V.  Hurst,  44  Ind.  579. 

In  the  case  under  consideration,  the  motion  for  a  new  trial 
was  made  and  overruled  on  the  7th  day  of  June.  The  bill 
of  exceptions  to  which  reference  is  made  was  filed  on  the  first 
dav  of  that  month,  and  hence  was  on  file  when  the  motion  was 
made.  The  case  in  this  respect  is  different  from  those  cited, 
or  any  other  decided  by  this  court  that  we  now  recollect. 
Such  being  the  case,  and  the  bill  being  on  file,  we  think  ref- 
erence might  be  made  to  it  in  the  manner  done,  and  that 
thereby  the  motion  became  sufficiently  certain,  provided  the 
bill  was  sufficiently  specific  to  inform  the  court  of  the  evi- 
dence excluded.  It  is  contended  further  by  appellee's  coun- 
sel that  the  bill  is  not  a  part  of  the  record.  Preceding  the 
bill  in  the  record  is  a  statement  that  on  the  1st  day  of  June, 
1882,  the  bill  was  filed  in  open  court.  This  court  has  held, 
under  the  code  of  1852,  that  where  a  bill  has  been  filed  dur- 
Vol.  92.-34 
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ing  the  term^  as  this  was^  and  contains  the  statement  as  to  the 
time  the  exception  was  taken^  as  this  does^  it  will  be  presumed 
that  time  was  given,  and  that  the  bill  was  filed  within  the 
time  so  given.  Volger  v.  Sidener,  86  Ind.  545,  and  casea 
cited.  We  think  that  a  reasonable  rule  under  the  statute  of 
1852,  and  especially  under  the  code  of  1881^  which  is  some- 
what different.    We  regard  the  bill,  therefore,  as  in  the  records 

It  is  contended  still  further  that  regarding  the  bill  as  in  the 
record,  and  looking  to  it  for  the  proffered  and  excluded  evi- 
dence, no  error  is  shown  upon  the  part  of  the  court  below. 
It  was  said  by  this  court,  in  the  case  of  Mitchell  v.  Chambers, 
55  Ind.  289,  that  ^'  Where  a  party  may  wish  to  avail  himself 
in  this  court  of  an  alleged  error  of  the  court  below,  in  the  ex- 
clusion of  offered  evidence,  it  is  due  to  both  the  courts,  that 
the  record  should  show,  clearly  and  explicitly,  and  without 
any  necessity  for  inference  or  surmise,  what  evidence  was  of- 
fered and  excluded,  and  what  facts  it  was  intended  to  estab- 
lish thereby."  The  rule  is  a  reasonable  one,  and  well  sup- 
ported by  the  cases.  See  Whitehead  v.  Hathaway y  85  Ind.  85  ; 
Bake  v.  Smiley ,  84  Ind.  212. 

It  is  equally  well  settled  that  an  expert  witness  will  not  be 
allowed  to  give  his  opinion  upon  his  recollection  and  construc- 
tion of  the  evidence  in  the  case ;  he  must  base  his  opinion 
upon  his  own  testimony,  or  upon  facts  assumed  to  have  been 
proven,  which  facts  must  be  given  to  him  as  the  foundation 
upon  which  to  base  his  opinion.  Bums  v.  Barenjield,  84  Ind, 
43 ;  Guetig  v.  State,  66  Ind.  94  (32  Am.  R.  99) ;  Rush  v. 
Megee,  36  Ind.  69 ;  Bishop  v.  Spining,  38  Ind.  143. 

When  we  turn  to  the  bill  of  exceptions  "  No.  1,'^  we  find 
the  following  in  relation  to  the  excluded  testimony :  "  De- 
fendant introduced  E.  P.  Easly,  Seymour  C.  Wilcox  and 
Andrew  Neat,  all  of  whom  were  admitted  to  be  medical  and 
surgical  experts,  and  competent  witnesses,  *  *  and  offered 
to  prove  by  said  witnesses  and  experts,  and  each  of  them, 
that  the  hanging  of  a  man  for  the  time,  and  in  the  manner, 
plaintiff  said  he  was  hung,  would  not  cause  any  blood  to  run^ 
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flow  or  gush  out  of  his  nose^  mouth  or  ears.''  It  is  contended 
by  appellee  that  this  ofler  is  not  sufficiently  definite^  and  not 
made  in  such  form  as  to  make  the  offered  evidence  compe- 
tent^ if  it  were  otherwise  competent.  We  think  this  objec- 
tion well  taken.  Appellee  has  not  claimed  that  the  blood 
flowed  from  his  ears^  and  whether  it  did  or  not  flow  from  his 
nose  and  mouth,  is  a  question  about  which  there  is  a  conflict 
in  the  evidence.  And  so,  there  is  a  conflict  as  to  whether  he 
was  hanged  in  the  manner  and  for  the  length  of  time  stated 
by  him  in  his  testimony.  Clearly,  if  the  question  had  been 
put  to  the  experts  as  to  whether  or  not  the  hanging  of  a  man, 
as  the  evidence  showed  appellee  was  hanged,  or  as  he  testified 
he  was  hanged,  it  would  have  been  incompetent.  The  offer 
as  we  find  it  in  the  bill,  would  seem  to  indicate  that  it  was 
the  purpose  of  appellants  to  put  to  the  witnesses  some  such 
question.  But  aside  from  this,  this  court  can  not  know  to 
what  declaration  of  appellee  reference  is  made  in  the  offer. 
The  statement  in  the  bill  is,  '^  for  the  time,  and  in  the  man- 
ner, plaintiff  says  he  was  hung,"  etc.  This  bill  of  exceptions 
does  not  contain  the  evidence  of  appellee,  nor  any  statements 
by  him  in  relation  to  the  hanging.  Nor  was  there,  at  the 
time  the  motion  for  a  new  trial  was  filed  and  passed  upon, 
any  other  bill  of  exceptions  on  file  containing  such  testimony 
or  other  statements.  The  offered  testimony  might  have  had 
reference  to  the  statements  of  appellee  in  his  sworn  testimony, 
or  it  might  have  had  reference  to  other  statements  by  him  in 
relation  to  the  hanging.  We  think  that  the  offer  was  not 
sufficiently  certain  to  make  the  exclusion  of  the  offered  testi- 
mony erroneous.  We  do  not  decide  as  to  whether  or  not,  in 
any  event,  it  might  have  been  competent. 

Appellant  Ludwell  Elliott  offered  to  prove  his  good  repu- 
tation as  a  peaceable  and  orderly  citizen.  There  was  no  error 
in  the  exclusion  of  this  testimony.  Gebhart  v.  JBurkett,  57 
Ind.  378  (26  Am.  K.  81). 

The  sixth  reason,  as  stated  in  the  motion  for  a  new  trial,  is, 
that  the  court  below  "erred  in  permitting  Thomas  M.  Dawson, 
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Athude  Hayes,  Robert  Phillips,  Waldo  Noll  and  John  W. 
Smedley,  to  testify  to  the  declarations  of  Ludwell  Elliott, 
James  W.  Elliott  and  Orange  L.  Hayes,  defendants,  against 
all  the  defendants,  before  proving  the  existence  of  the  con- 
spiracy, and  after  the  consummation  of  the  alleged  conspir- 
acy, to  all  of  which  the  defendants  at  the  time  excepted,  as 
shown  in  their  bill  of  exceptions  marked  ^  No.  2.'  and  filed 
herein." 

This  bill  of  exceptions,  like  "No.  1,''  was  signed  and  on 
file  at  the  time  the  motion  for  a  new  trial  was  filed  and 
ruled  upon.  The  testimony  tends  to  show  that  Ludwell  El- 
liott had  a  watch  stolen  from  him,  and  that  he  suspected  ap- 
pellee of  being  connected  with  the  theft;  that,  acting  upon 
this  suspicion,  he  filed  an  affidavit  before  a  justice  of  the 
peace,  and  procured  a  warrant  for  the  arrest  of  appellee; 
that  he. took  the  warrant  and  had  it  placed  in  the  hands  of 
one  Russell,  a  constable,  for  service ;  that  the  affidavit  was 
filed  late  in  the  evening  of  the  27th  day  of  August,  1881,  and 
that  said  constable,  with  appellant  Hayes  and  one  Taylor,  as 
assistants,  arrested  appellee  at  about  9  o'clock  on  that  evening ; 
that  when  they  had  gone  with  him  about  one  mile  on  the  road 
to  the  office  of  the  justice,  they  were  met  by  a  mob  and  ap- 
pellee was  taken  from  them  and  hanged  as  stated  in  the 
complaint.  This  much  of  the  evidence  is  necessary  to  the 
complete  understanding  of  the  questions  raised  by  the  sixth 
reason  for  a  new  trial  under  examination.  In  the  second 
bill  of  exceptions  referred  to  in  this  reason,  it  is  stated 
that  before  the  exidtence  of  the  conspiracy  alleged  in  the  sec- 
ond paragraph  of  complaint  was  shown,  or  that  said  de- 
fendants or  either  of  them  were  parties  to  or  engaged  in 
such  conspiracy,  the  said  witnesses,  over  the  objection  and 
exception  of  the  defendants,  were  allowed  to  testify.  The 
said  Dawson  as  follows : 

"Old  man  Ludwell  Elliott,  two  or  three  weeks  before  the 
hanging  of  John  C.  Russell,  the  plaintiff,  came  to  my  shop 
and  told  me  that  he  believed  he,  said  Russell,  was  a  partner 
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of  Bevel^  and  knew  something  about  the  stealing  of  the 
watch ;  that  he  (Elliott)  would  let  the  matter  die  away  awhile 
and  then  get  out  a  writ  and  have  Eussell  arrested^  and  while 
the  officer  is  bringing  him  to  the  magistrate's' office  I  will 
have  a  party  of  men  to  lynch  or  hang  him  and  make  him  tell.'' 

The  objection  interposed  to  this  evidence  was  "  for  the  rea- 
son that  the  existence  of  the  conspiracy  had  not  been  proved ; 
or  that  the  other  defendants^  or  either  of  them^  were  shown 
to  be  parties  engaged  in  it/' 

Said  Hayes  testified  that  said  Ludwell  Elliott  had  spoken 
to  him  as  follows :  "  I  believe  John  Russell  (plaintiff)  is  a 
damned  thief,  and  ought  to  be  hung,  and  a  fellow  told  me  to 
whisper  and  he  (Russell)  would  be  hung,  and  if  I  (witness) 
wanted  to  see  the  fun  he  (Elliott)  would  let  me  know." 

The  objection  to  this  testimony,  as  stated,  was  "  on  the 
ground  the  existence  of  the  alleged  conspiracy  had  not  been 
shown." 

Said  Waldo  Noll  testified  as  follows :  "  Ludwell  Elliott 
said  he  thought  Russell  (plaintiff)  a  damned  thief,  and  that 
he  ought  to  be  hung,  and  if  he  was  hung  he  would  tell  about 
the  stealing  of  the  watch." 

This  evidence  was  objected  to  for  the  reason  "that  the  dec- 
larations of  alleged  conspirators  ought  not  to  be  admitted 
before  the  existence  of  the  conspiracy  was  shown." 

Said  John  W.  Smedley  testified  as  follows : 

"  I  had  a  talk  with  defendant  Hayes,  six  weeks  after  the 
hanging.  He  told  me  all  about  the  hanging  of  the  plaintiff 
Russell.  He  said:  'When  we  got  tcr  the  pond  a  party 
stopped  us,  and  took  and  hung  Russell.'  He  gave  me  the 
names  of  persons  who  did  it.  He  said  William  Elliott,  Gus 
Elliott,  Sam.  Taylor  and  George  Elliott  were  in  the  mob." 
The  objections  interposed  were,  "that  no  conspiracy  was 
shown  to  exist  at  the  trial,  and  because  the  declarations  were 
made  after  the  consummation  of  the  conspiracy,  if  one  existed." 

In  each  case  the  objections  and  exceptions  were  in  behalf 
of  all  the  defendants.     If,  then,  the  evidence  was  competent 
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as  to  any  one,  it  was  not  error  to  overrule  the  general  objec- 
tions. This  has  been  held  to  be  the  rule  in  similar  cases. 
Garrigus  v.  Burnett,  9  Ind.  528 ;  Hawk  v.  Crago,  12  Ind.  369. 
If  the  evidence  was  competent  as  to  one,  without  any  doubt, 
it  would  have  been  error  as  against  the  plaintiff  to  exclude  it. 
Had  the  objection  been  properly  made  by  the  defendants  other 
than  the  one  who  made  the  declaration,  there  would  be  reason 
for  saying  that  the  jury  should  have  been  directed  to  consider 
the  evidence  as  against  the  party  making  the  declaration  only. 

There  is  copied  into  the  record  what  purports  to  be  an  in- 
struction, asked  by  appellants  and  given  by  the  court  to  the 
jury,  in  which  it  is  stated  that  unless  the  conspiracy  was  es- 
tablished, the  evidence  objected  to  should  be  considered  only 
as  against  the  party  making  the  statements.  If  the  instruc- 
tions are  not  in  the  record,  as  contended  by  appellee,  then  it 
must  be  presumed  that  the  court  gave  all  necessary  and  proper 
instructions.  Indiana  Manufacturing  Co,  v.  Millican,  87  Ind. 
87,  and  cases  cited ;  City  of  Indianapolis  v.  Murphy,  91  Ind. 
382,  and  cases  cited. 

Counsel  for  appellants  devote  the  most  of  their  argument 
to  a  vigorous  assault  upon  the  evidence,  and  contend  with 
much  ability,  that  it  is  not  sufficient  to  sustain  the  verdict. 
We  have  not  only  read  their  brief  with  much  care,  but  also 
the  entire  evidence.  It  would  extend  this  opinion  to  an  un- 
due length  to  set  out  the  evidence  or  an  abstract  of  it.  After 
this  careful  examination,  we  can  not,  under  the  well  estab- 
lished rule,  reverse  the  judgment  on  the  weight  of  the  evi- 
dence. The  evidence  on  behalf  of  the  appellee  clearly  tends 
to  establish  the  case  as  made  in  the  complaint.  The  evidence 
upon  the  respective  sides  is  sharply  in  conflict.  If  we  occu- 
pied the  place  of  the  jury  or  the  court  below,  possibly  we 
might  reach  a  conclusion  different  from  that  in  the  trial  court 
The  court  and  jury  had  the  witnesses  before  them,  and  had 
opportunities  we  do  not  have  to  pass  upon  their  credibility. 
Having  determined  as  to  what  witnesses  they  would  give 
credence,  we  can  not  disturb  that  determination.^   Neither  can 
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we  reverse  the  judgment  on  account  of  excessive  damages. 
Upon  the  determination  of  the  jury  that  appellee  was  hanged 
and  maltreated  as  he  states,"^  surely  $1,500  can  not  be  said  to 
•be  excessive  damages. 

It  is  insisted,  lastly,  that  the  trial  court  erred  in  the  giving 
and  refusal  of  instructions.  It  is  contended  by  counsel  for 
appellee,  that  the  instructions  are  not  in  the  record,  and,  there- 
fore, can  not  be  considered  by  this  court.  In  this  contention 
appellee  is  correct.  The  statute  provides  that  instructions 
may  become  a  part  of  the  record  without  a  bill  of  excep- 
tions, if  prepared  in  the  manner  prescribed  and  filed.  R.  S. 
1881,  section  533.  In  the  case  in  hearing,  the  instructions 
are  not  embraced  in  a  bill  of  exceptions,  nor  is  there  any  evi- 
dence that  they  were  filed  as  required  by  the  statute.  As  was 
said  in  the  case  of  0' Donald  v.  GonsiarU,  82  Ind.  212 :  "  The 
transcript  contains  no  copy  of  the  clerk's  notation  of  the 
£ling,  nor  any  recital  that  they  were  filed."  See,  also,  Su- 
preme LodgCy  etc.,  v.  Johrmon,  78  Ind.  110;  Heaton  v.  WhitCy 
So  Ind.  376 ;  Hadley  v.  AtldiiBony  84  Ind.  64. 

As  we  find  no  available  error  in  the  record,  the  judgment 
is  affirmed,  with  costs. 

Filed  Jan.  10,  1884. 


No.  9000. 

The  Fobt  Wayne,  Muncie  and  Cincinnati  Sailroad 

Company  et  al.  v.  Mellett. 

Conveyance. — Advene  PosMssion, — At  common  law  possession  of  lands  by 

a  stranger  who  was  a  mere  trespasser  does  not  make  void  a  conveyance 

by  the  owner. 
Same.— A  deed  made  prior  to  the  enactment  of  section  1073,  R.  8. 1881, 

while  the  owner  was  out  of  possession,  and  another  in  adverse  possession 

under  color  of  title,  is  void. 
Receiver. — Ejectment  for  Land  in  Possession  of, — Where  a  receiver  is  in 

possession  of  land  under  a  decree  of  the  circuit  court  of  the  United 

States,  no  action  can  be  maintained  in  the  State  courts  to  recover  pos- 

Mssion  of  such  land. 
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Same. — GomptaijU, — A  complaint  to  recover  land  against  a  receiver,  which 
does  not  show  the  land  to  be  in  legal  custody,  is  not  subject  to  a  demurrer. 

Same. — Trespass. — A  receiver  appointed  by  the  Federal  court  may  be  sued 
for  a  mere  naked  trespass  to  real  property. 

From  the  Henry  Circuit  Court, 

W.  H.  Ccxymbs,  J.  Morris  and  i2.  (7.  J5eH,  for  appellants. 
G.  H.  KoonSy  for  appellee. 

Elliott,  J. — We  think  that  the  complaint  in  this  case,  al- 
though not  skilfully  drawn,  may  be  regarded  as  showing  that 
the  appellant  entered  upon  the  land  described  in  the  pleading 
without  right  or  claim  of  title,  and  that,  therefore,  the  rule 
that  no  valid  deed  can  be  made  while  another  is  in  adverse 
possession  does  not  apply.  The  rule  that  a  deed  can  not  be 
made  while  there  is  an  adverse  possession  under  claim  of  title 
has  long  obtained  in  this  State,  and,  until  the  change  effected 
by  the  statute  of  1881,  was  the  law  of  the  State.  Bell  v. 
Longworthf  6  Ind.  273 ;  Doe  v.  Hearich,  14  Ind.  242. 

The  complaint  charges  that  the  appellant  had  possession 
unlawfully  and  without  right,  and  we  have  concluded,  not, 
however,  without  considerable  hesitation,  to  hold  it  good  as 
charging  possession  acquired  by  trespass.  This  we  do  because 
we  hold  that,  although  acts  of  ownership  were  done  upon  the 
land,  still  they  may  be  regarded  as  those  of  a  mere  trespasser, 
and  such  a  person  can  not  prevent  the  true  owner  from  selling 
his  land.     Donald  v.  St.  Louis,  etc.,  R.  W.  Oo.,  52  Iowa,  41K 

In  the  second  paragraph  of  the  appellee's  complaint  there 
is  the  following  statement:  "The  defendant  Elijah  Smith,  re- 
ceiver of  his  co-defendant,  the  Fort  Wayne,  Muncie  and  Cin- 
cinnati  Railroad  Company,  is  the  duly  appointed  receiver  of 
said  company,  and  is  accordingly  made  a  party  defendant  to 
this  action.'^  It  is  insisted  that  as  the  complaint  does  not  show 
that  leave  has  been  obtained  to  sue  Smith,  there  can  be  no 
action  maintained  against  him.  There  is  nothing  in  the  com- 
plaint showing  that  Smith  has  possession  of  the  property,  and, 
therefore,  no  question  is  presented  by  the  pleading  as  to 
whether  the  property  is  in  legal  custody.     It  is  held  in  Ohio, 
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do.,  R.  W.  Go.  V.  NicUesH,  71  Ind.  271,  that  an  action  may 
be  maintained  against  a  receiver.  It  was  there  said :  ''  But 
we  do  not  see  how  the  appointment  of  the  receiver  could  take 
away  the  jurisdiction  of  the  court  below  over  the  defendant, 
or  the  subject  of  the  action."  HiUa  v.  Parker,  111  Mass.  508 
(15  Am.  R.  63).  If  we  treat  the  complaint  as  one  for  a  mere 
naked  trespass,  and  the  receiver  as  a  joint  wrong-doer,  then 
the  rule  laid  down  in  Ohioy  etc,,  R.  W.  Co.  v.  Nicklesa,  supra, 
applies.  Whether  the  court  which  appointed  the  receiver 
might  enjoin  proceedings  against  him  is  a  question  not  before 
us,  and  we  give  no  opinion  upon  it.  High  Receivers,  sections 
255,  256.  Here  the  receiver  merely  questions  the  right  of 
the  appellee  to  proceed,  and  does  not  invoke  assistance  from 
the  court  which  appointed  him. 

The  evidence  shows  that  the  appellee  became  the  owner  of 
the  land  in  18^2 ;  that  in  1853  a  railroad  company,  called 
the  Cincinnati,  New  Castle  and  Michigan  Railroad,  located 
and  partly  built  a  railroad  between  New  Castle  and  Muncie, 
which,  as  one  of  the  witnesses  said,  "  was  partly  graded  on  the 
line  of  the  present  road,  the  line  extended  over  the  lands  in 
controversy,  but  not  much  work  was  done ; "  that  in  January, 
1868,  Martin  L.  Bundy  sold  and  conveyed  by  deed  to  the  Cin- 
cinnati, Connersville and  Muncie  Railroad  Company  the  line 
of  road  constructed  by  the  Cincinnati,  New  Castle  and  Michigan 
Railroad  Company,  and  all  rights  which  that  corporation  had 
acquired,  and  that  this  deed  was  duly  recorded  February  24th, 
1868.  Martin  L.  Bundy  testified  that  he  thought  the  line  located 
in  1853  was  that  on  which  appellant's  road  was  constructed, 
and  that  it  took  possession  of  the  property  he  had  conveyed. 
In  1869  the  appellant  mortgaged  all  of  its  property  and  rights ; 
afterwards,  in  a  suit  on  this  mortgage,  a- receiver  was  appointed 
and  directed  to  take  into  custody  the  entire  property,  and,  act- 
ing under  this  order,  made  by  the  circuit  court  of  the  United 
States,  he  did  take  possession,  and  was  in  possession  when  this 
action  was  brought.  The  appellee  testified  that  when  he 
bought  the  land  it  was  in  the  possession  of  the  railroad  com- 
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pany.  Articles  of  consolidation  of  the  Fort  Wayne,  Cincin- 
nati and  Muncie  Railroad  Company  and  the  Cincinnati,  Con- 
nersville  and  Muncie  Railroad  Company  were  given  in  evi- 
dence, as  were  the  articles  of  association  of  these  companies. 

We  are  unable  to  find  any  grounds  upon  which  to  sustain 
the  finding  of  the  court  below.  At  the  time  appellee  pur- 
chased the  land,  the  appellant  was  in  actual  possession  under 
<;laim  and  color  of  title,  and,  under  the  law  as  it  stood  prior  to 
1881,  the  deed  to  him  from  Peterson  was  void  as  to  the  appel- 
lant, and  he  could  not  maintain  this  action.  Vail  v.  lAndaay, 
67  Ind.  528 ;  Steeple  v.  Downing,  60  Ind.  478 ;  Galireath  v. 
Doe,  8  Blackf.  366 ;  Fite  v.  Doe,  1  Blackf.  127. 

The  land  was,  as  the  decree  of  the  United  States  Circuit 
Court  shows,  in  the  possession  of  the  receiver,  who  was  ap- 
pointed in  the  foreclosure  proceedings  instituted  by  the  holders 
I  of  the  mortgage  executed. before  appellee  purchased  the  land. 
When  the  action  was  brought,  there  was  no  unlawful  posses- 
sion of  the  land  by  the  appellant,  for  it  was  in  the  custody 
of  the  law.  It  is  unquestionably  the  general  rale  that  one 
court  can  not  exercise  authority  upon,  or  over,  property  in 
custody  of  the  officer  of  another  court  of  competent  jurisdic- 
tion by  virtue  of  a  decree  of  the  latter  court.  Pipher  v.  For- 
dyce,  88  Ind.  436 ;  S.  C,  22  Am.  L.  Beg.  665,  vide  authorities, 
note,  p.  666 ;  WiswaU  v.  SafnpBon,  14  How.  62 ;  High  Re- 
ceivers, 139;  Edwards  Receivers,  170,  174. 

It  appears  here  that  the  corporation  had  color  of  title,  and 
that  its  rights,  whatever  they  were,  were  in  the  custody  of  the 
receiver  appointed  by  the  United  States  Circuit  Court,  and 
it  is  not  for  any  other  court  to  try  the  question  of  title.  If 
the  railroad  corporation  had  been  a  trespasser  without  color 
or  claim  of  title,  the  case  would  fall  within  the  authorities 
above  cited  on  that  point. 

Judgment  reversed,  with  instructions  to  sustain  appellants' 
motion  for  a  new  trial. 

Filed  Jan.  9, 1884. 
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Beem  v.  Pickard. 

SuPBEME  Court. — Weight  of  Evidence. — The  Supreme  Court  will  not,  upon 
the  mere  weight  of  evidence,  award  a  new  trial. 

From  the  Owen  Circuit  Court. 

D.  E.  Beem,  W.  Hickam,  A.   W.  Fullerton,  and  W.  Rich- 
ards, for  appellant. 
S.  O.  Pickens,  W.  W.  Moffet  and  /.  H.  Fowler,  for  appellee. 

Hammond,  J. — Action  by  the  appellee  against  the  appel- 
lant to  recover  for  services  in  buying,  feeding  and  taking  care 
of  hogs,  and  for  corn  fed  thereto,  for  the  appellant.  The  com- 
plaint was  in  three  paragraphs,  to  each  of  which  the  appel-^ 
lant  ansuccessfuUy  demurred.  Issues  were  formed,  and  the 
case  was  tried  by  a  jury,  who  returned  a  special  verdict,  as- 
sessing the  appellee's  damages  at  $3,493.75,  conditioned  that 
the  law  was  with  the  appellee  upon  the  &cts  found,  but  that 
if  the  law  upon  such  facts  was  with  the  appellant,  then  their 
finding  was  for  the  latter.  The  appellee  entered  a  remittitur 
of  11,685.28,  and  on  his  motion,  and  over  the  appellant's  mo- 
tion for  a  new  trial,  judgment  was  rendered  in  favor  of  the 
appellee  for  the  balance,  $1,808.47. 

The  appellant  has  assigned  in  this  court  the  following 
errors : 

"  Ist.  The  court  erred  in  overruling  the  demurrer  to  the 
first,  second  and  third  paragraphs  of  the  complaint. 

"  2d.  The  court  erred  in  sustaining  the  motion  of  the  ap- 
pellee for  judgment  in  his  favor  on  the  special  findings  and 
Terdict  of  the  jury. 

''3d.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial." 

The  alleged  errors  in  the  rulings  on  the  demurrer  to  the 
second  and  third  paragraphs  of  the  complaint,  and  in  sus- 
taining the  appellee's  motion  for  judgment  on  the  special 
verdict,  are  not  discussed  in  the  appellant's  brief,  and  must, 
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therefore,  be  regarded  as  waived.  No  material  objection  is 
urged  to  the  first  paragraph  of  the  complaint,  and  it  is  so 
manifestly  good  that  we  do  not  deem  it  necessary  to  copy  it 
in  this  opinion,  or  summarize  its  contents. 

The  motion  for  a  new  trial  embraces  several  causes,  but 
the  only  one  discussed  by  the  appellant  is  that  relating  to  the 
alleged  insufficiency  of  the  evidence  to  sustain  the  verdict. 
The  evidence  is  somewhat  lengthy,  and  is  not  without  con- 
flict. There  was  evidence,  however,  tending  to  prove  each 
material  fiwt  found  by  the  jury.  In  such  case,  after  the  ver- 
dict has  been  approved  by  the  trial  court  in  overruling  a  mo- 
tion for  a  new  trial,  we  can  not,  under  a  well-established  rule 
of  practice  in  this  court,  weigh  the  evidence  to  ascertain 
whether  it  does  or  does  not  preponderate  in  favor  of  the  ver- 
dict. We  are^  therefore  compelled  to  say  that  we  can  not  find 
any  error  in  the  record  for  which  the  judgment  should  be 
reversed. 

Judgment  affirmed,  at  appellant's  costs. 

Filed  Nov.  24, 1883.    Petition  for  a  rehearing  overruled  Jan.  10, 1884. 


No.  10,666. 
DOHLE  ET  AL.   V,   StULTS,   AdMINISTBATOR. 

Decedent8'  Estates.— -Reception  to  Report  of  Administrator. — Pradiee. — Dc" 
mmrer, — The  law  does  not  authorize  an  answer  to  an  exception  filed  to 
an  administrator's  report,  and  hence  no  question  can  be  raised  by  a  de- 
murrer to  such  pleading. 

Same. — AsdgnmeiiU  of  Error. — Evidence, — An  assignment  of  error  that  the 
court  disregarded  exceptions  filed  to  an  administrator's  reports  presents 
no  question  in  the  absence  of  the  evidence,  as  the  facts  averred  must  be 
established. 

From  the  Huntington  Circuit  Court. 

W.  H.  Trammel  and  T.  L.  Lucas ,  for  appellants. 
J".  B.  Kenner  and  S.  M.  Sayler,  for  appellee. 

Best,  C. — The  appellee,  administrator  with  the  will  an- 


NOVEMBER  TERM,  1883.  541 


Dohle  eiaL  V.  Stults,  Adminiatrator. 


nexed  of  the  estate  of  Barbara  Dohle,  deceased,  on  the  17th 
day  of  December,  1881,  filed  in  the  Huntington  Circuit  Court 
his  report  for  the  final  settlement  of  such  estate.  There- 
upon the  appellants  appeared  and  filed  an  exception  to  such 
report.  In  this  exception  they  averred,  in  substance,  that 
on  the  9th  day  of  November,  1876,  Ludwig  Dohle  died  in- 
testate, seized  of  fourteen  and  -^^  acres  of  land  in  said  county, 
and  leaving  his  wife,  the  decedent,  surviving  him ;  that  the 
$500  to  which  she  was  entitled  by  statute,  out  of  his  estate, 
has  never  been  paid,  and  that  the  same  may  be  collected  from 
said  real  estate  which  is  reasonably  worth  $2,000 ;  that  the 
decedent  bequeathed  her  personal  property  to  the  appellant 
John  J.  and  Frederick  J.  Dohle,  two  of  her  children,  etc. 
Prayer  that  the  appellee  be.  required  to  collect  such  claim. 

The  appellee  filed  an  answer,  in  which  it  was  averred  that 
said  Ludwig  Dohle  left  surviving  him  his  wife,  the  decedent, 
and  four  children;  that  she  took  possession  of  the  personal 
estate  left  by  her  husband  and  used  it  in  the  support  of  her 
family,  except  the  portion  which  has  been  delivered  to  appel- 
lants ;  that  since  her  death  the  appellants  entered  into  a  con- 
tract with  Daniel  Kitch  to  sell  him  three-fourths  of  said  land 
for  $1,500;  that,  in  pursuance  of  said  contract,  said  guardian 
obtained  an  order  to  sell  the  interest  of  Frederick  J.  and 
David  Dohle,  another  minor  son,  and  did  sell  the  same  to 
said  Kitch,  for  which  he  paid  him  $1,000,  and  that  John  J. 
conveyed  his  interest  in  said  land  to  said  Kitch,  for  which  he 
paid  him  $500;  that  at  the  time  said  agreement  was  made, 
the  appellants  agreed  that  they  would  furnish  the  appellee 
with  such  portion  of  the  purchase-monejr  as  was  necessary  to 
pay  three-fourths  of  the  debts  of  the  decedent,  and  that  the 
same  had  been  done;  that  before  this  time  said  Kitch  had 
purchased  the  remaining  fourth  of  the  other  heir,  for  which 
he  paid  $325,  etc.     Wherefore,  etc. 

A  demurrer  to  the  answer  was  overruled,  the  report  ap- 
proved arid  the  administrator  discharged. 

From  this  order  the  appellants  appeal,  and  insist  that  the 
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court  erred  in  overruling  the  demurrer,  in  disregarding  the 
exceptions,  and  in  discharging  the  administrator. 

Assuming  the  facts  to  be  as  stated  by  the  respective  par* 
ties,  it  would  seem  that  the  decedent's  heirs  have  already  re- 
alized substantially  the  full  value  of  this  property,  and  that 
it  would  be  inequitable  to  again  subject  it  to  sale  for  the  pay- 
ment of  this  claim,  but,  however  this  may  be,  we  are  of  opin- 
ion that  the  record  presents  no  question  for  decision.  Sec- 
tion 2391,  B.  S.  1881,  provides  that  exceptions  may  be  filed 
to  such  report,  but  the  code  does  not  authorize  an  answer  or 
contemplate  any  such  pleading.  The  question  of  fact  raised  by 
the  exception  is  deemed  denied  or  avoided,  as  the  case  may  be, 
without  any  additional  pleading.  As  no  additional  pleading 
is  authorized,  no  question  can  be  presented  by  a  demurrer  to 
such  pleading,  and,  therefore,  the  ruling  upon  the  demurrer  in 
this  case  presents  no  question.  Welch  v.  Bennett,  39  Ind.  136 ; 
Beeber  v.  Bevan,  80  Ind.  31. 

The  assignment  that  the  court  erred  in  disregarding  the 
exception  can  not  be  sustained,  for  the  reason  that  the  evi- 
dence is  not  in  the  record,  and  consequently  it  does  not  ap- 
pear that  the  facts  averred  were  true.  There  is  a  recital  by 
the  clerk  that  the  parties  agreed  that  the  facts  averred  in  the 
answer  were  true,  and  that  the  court  rendered  judgment  upon 
the  answer,  but  this  recital,  if  regarded,  can  not  excuse  the 
production  of  the  evidence.  If  the  facts  averred  in  the  ex- 
ception were  not  established,  the  finding  was  right,  though 
placed  upon  the  wrong  ground,  and  hence,  in  the  absence  of 
evidence,  we  can  not  say  that  the  conclusion  reached  was 
wrong.  For  these  reasons  we  think  the  judgment  must  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  affirmed,at  the  appellants'  costs. 
Filed  Jan.  9, 1884. 
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No.  11,037.  i»  ^ 

Stewakt  et  al.  v.  Murray. 

Contract. — Beal  Estate  Brokei^ — Commission, — ChmpUtint, — Pinncipal  and 
A^enL—A  complaint,  alleging  that  the  defendant  employed  the  plaintiffs 
to  sell  his  farm,  agreeing  to  pay  therefor  whatever  sum  could  be  realized 
above  $1,090;  that  in  forty  days  thereafter  the  defendant,  who  had  not. 
reserved  any  right  to  find  his  own  buyer,  sold  the  farm  for  $1,200,  with- 
out the  plaintiffs'  consent;  that  the  plaintiffs  could  in  a  reasonable  time 
have  found  a  buyer  for  $1,200,  and  were  ready  and  willing  to  perform, 
is  bad  on  demurrer. 

Supreme  Court.— Befusod  to  Give  IrutruetioM, — ExeepdoM, — The  refusal  ta 
give  an  instruction  prayed,  there  being  no  exception,  can  not  be  ques* 
tioned  in  the  Supreme  Court 

From  the  Howard  Circuit  Court. 

J.  G.  BlacMidge  and  W,  E.  Blaeklidge,  for  appellants. 
(7.  N.  PoUardy  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellants,  as. 
real  estate  brokers,  against  the  appellee,  to  recover  damages 
upon  an  alleged  contract  for  the  sale  of  the  appellee's  real 
estate. 

The  complaint  was  in  three  paragraphs.  The  first  para- 
graph was  for  services  in  finding  a  purchaser  and  selling  the 
appellee's  land,  and  the  second  for  services  in  finding  a  pur- 
chaser according  to  contract. 

The  third  paragraph  of  the  complaint  stated  that  the  ap- 
pellee employed  the  appellants  to  find  a  buyer  for  his  farm^ 
agreeing  that  they  might  have  as  a  compensation  all  that 
could  be  realized  over  and  above  $1,090;  that  thereafter,  in 
about  forty  days  from  the  date  of  the  employment,  the  ap- 
pellee, who  had  not  reserved  the  right  to  find  his  own  buyer, 
or  to  sell  his  own  land,  sold  said  farm  for  $1,200,  without 
the  consent  of  the  appellants,  thereby  rendering  it  impossible 
for  them  to  comply  with  their  contract  in  finding  a  buyer.  It 
is  averred  that  the  appellants  were  at  all  times  jeady  and 
willing  to  comply  with  their  part  of  the  contract,  and  that 
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court  erred  in  overruling  the  demurrer,  in  disregarding  the 
exceptions,  and  in  discharging  the  administrator. 

Assuming  the  &cts  to  be  as  stated  by  the  respective  par- 
ties, it  would  seem  that  the  decedent's  heirs  have  already  re- 
alized substantially  the  full  value  of  this  property,  and  that 
it  would  be  inequitable  to  again  subject  it  to  sale  for  the  pay- 
ment of  this  claim,  but,  however  this  may  be,  we  are  of  opin- 
ion that  the  record  presents  no  question  for  decision.  Sec- 
tion 2391,  R.  S.  1881,  provides  that  exceptions  may  be  filed 
to  such  report,  but  the  code  does  not  authorize  an  answer  or 
contemplate  any  such  pleading.  The  question  of  fact  raised  by 
the  exception  is  deemed  denied  or  avoided,  as  the  case  may  be, 
without  any  additional  pleading.  As  no  additional  pleading 
is  authorized,  no  question  can  be  presented  by  a  demurrer  to 
such  pleading,  and,  therefore,  the  ruling  upon  the  demurrer  in 
this  case  presents  no  question.  Wdek  v.  Bennett^  39  Ind.  136  ; 
Beeber  v.  Bevan,  80  Ind.  31. 

The  assignment  that  the  court  erred  in  disregarding  the- 
exception  can  not  be  sustained,  for  the  reason  that  the  evi- 
dence is  not  in  the  record,  and  consequently  it  does  not  ap- 
pear that  the  facts  averred  were  true.  There  is  a  recital  by 
the  clerk  that  the  parties  agreed  that  the  facts  averred  in  the 
answer  were  true,  and  that  the  court  rendered  judgment  upon 
the  answer,  but  this  recital,  if  regarded,  can  not  excuse  the 
production  of  the  evidence.  If  the  facts  averred  in  the  ex- 
ception were  not  established,  the  finding  was  right,  though 
placed  upon  the  wrong  ground,  and  hence,  in  the  absence  of 
evidence,  we  can  not  say  that  the  conclusion  reached  was 
wrong.  For  these  reasons  we  think  the  judgment  must  be 
affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  affirmed^ at  the  appellants^  costs* 

Filed  Jan.  9, 1884. 
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No.  11,037.  m  ^ 

Stewart  et  al.  v.  Murray. 

Contract. — Beal  Estate  Broken, — Ommimcm, — Complaint. — Pririeipal  and 
AffenL—A  complaint,  alleging  that  the  defendant  employed  the  plaintiffs 
to  sell  his  farm,  agreeing  to  pay  therefor  whatever  sum  could  be  realized 
above  $1,090;  that  in  forty  days  thereafter  the  defendant,  who  had  not. 
reserved  any  right  to  find  his  own  buyer,  sold  the  farm  for  $1,200,  with- 
out the  plaintiffs'  consent;  that  the  plaintiffs  could  in  a  reasonable  time 
have  found  a  buyer  for  $1,200,  and  were  ready  and  willing  to  perform, 
is  bad  on  demurrer. 

Supreme  Court.— ifc/u«/  to  Give  InslruetianB, — Exeeptwm, — The  refusal  ta 
give  an  instruction  prayed,  there  being  no  exception,  can  not  be  ques- 
tioned in  the  Supreme  Court. 

From  the  Howard  Circuit  Court. 

J.  C.  BlacMidge  and  W.  E.  Blacklidge,  for  appellants. 
(7.  JV.  PoUardy  for  appellee. 

Hammond,  J. — This  was  an  action  by  the  appellants,  as. 
real  estate  brokers,  against  the  appellee,  to  recover  damages 
upon  an  alleged  contract  for  the  sale  of  the  appellee's  real 
estate. 

The  complaint  was  in  three  paragraphs.  The  first  para- 
graph was  for  services  in  finding  a  purchaser  and  selling  the 
appellee's  land,  and  the  second  for  services  in  finding  a  pur- 
chaser according  to  contract. 

The  third  paragraph  of  the  complaint  stated  that  the  ap- 
pellee employed  the  appellants  to  find  a  buyer  for  his  farm, 
agreeing  that  they  might  have  as  a  compensation  all  that 
could  be  realized  over  and  above  $1,090;  that  thereafter,  in 
about  forty  days  from  the  date  of  the  employment,  the  ap- 
pellee, who  had  not  reserved  the  right  to  find  his  own  buyer, 
or  to  sell  his  own  land,  sold  said  farm  for  $1,200,  without 
the  consent  of  the  appellants,  thereby  rendering  it  impossible 
for  them  to  comply  with  their  contract  in  finding  a  buyer.  It 
is  averred  that  the  appellants  were  at  all  times  jeady  and 
willing  to  comply  with  their  part  of  the  contract,  and  that 
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they  could,  within  a  reasonable  time,  have  found  a  purchaser 
for  said  farm  at  the  price  of  $1 ,200. 

The  appellee's  demurrer  for  want  of  facts  was  sustained  to 
the  third  paragraph  of  the  complaint,  to  which  ruling  the 
appellants  excepted.  Issues  M^ere  made  upon  the  first  and 
second  paragraphs  of  the  complaint,  which  were  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment  for  the  appellee 
over  the  appellants'  motion  for  a  new  trial  and  exceptions. 

The  appellants  have  assigned  as  errors  in  this  court  the 
sustaining  of  the  appellee's  demurrer  to  the  third  paragraph 
of  their  complaint,  and  the  overruling  of  their  motion  for  a 
new  trial. 

In  Richards  v.  Jackson,  31  Md.  250  (1  Am.  R.  49),  it  was 
held  that  a  broker  employed  to  sell  real  estate  must  produce 
a  purchaser  before  he  is  entitled  to  his  commission,  unless 
his  failure  to  do  so  is  occasioned  by  the  fault  of  the  vendor. 

In  Tombs  v.  Alexander,  101  Mass.  256  (3  Am.  R.  349), 
the  defendant  employed  a  broker  to  sell  real  estate  for  a  spec- 
iiici]  compensation,  making  known  to  him  his  title.  The 
broker  found  a  customer  and  brought  him  to  the  defendant, 
but  no  sale  was  made  on  account  of  the  defective  title.  The 
defendant  afterward  sold  the  property  to  another  person  at 
auction  for  more  than  had  been  oiFered  by  said  customer ;  and 
it  was  held  that  the  broker  was  not  entitled  to  compensation 
for  his  services. 

In  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378  (38  Am. 
R.  441),  it  was  said:  "We  do  not  mean,  that  the  broker 
must  of  necessity  be  present  and  an  active  participator  in  the 
agreement  of  the  buyer  and  seller  when  the  agreement  is 
actually  concluded.  He  may  just  as  effectually  produce  and 
create  the  agreement,  though  absent  when  it  is  completed  and 
taking  no  part  in  the  arrangement  of  its  final  details.  *  *  * 
But  in  all  the  cases,  under  all  and  varying  forms  of  expres- 
sion, the  fundamental  and  correct  doctrine  is,  that  the  duty 
assumed  by  the  broker  is  to  bring  the  minds  of  the  buyer 
and  seller  to  an  agreement  for  a  sale,  and  the  price  and  terms 
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upon  which  it  is  to  be  made,  and  until  that  is  done  his  right 
to  commissions  does  not  accrue/' 

In  PoU  V.  Turner^  6  Bing.  702,  a  broker  is  defined  as  one 
who  makes  bargains  for  another  and  receives  a  commission 
for  so  doing. 

The  case  of  McClave  v.  Paine, 49  N.  Y.  561  (10  Am.  R.  431), 
was  precisely  like  that  made  by  the  third  paragraph  of  the  com- 
plaint in  the  case  at  bar.  It  was  said  in  that  case :  ^'A  party 
having  employed  a  broker  to  sell  real  estate,  may,  notwithstand- 
ing, negotiate  a  sale  himself;  and  if  he  does  so  without  any 
agency  of  the  broker,  he  is  not  liable  to  him  for  commission. 
To  earn  his  commission  the  broker  must  be  an  efiScient  agent  in 
or  the  procuring  cause  of  the  contract.  His  commission  is 
earned  by  finding  a  sufficient  purchaser,  ready  and  willing  to 
«nter  into  a  valid  contract  for  the  purchase  upon  the  terms  fixed 
by  the  owner,  and  having  introduced  such  a  one  to  the  owner  as 
a  purchaser,  is  not  deprived  of  his  right  to  commission  by  the 
owner  negotiating  the  contract  himself  *  *  *  In  the  pres- 
ent case  the  plaintiff  did  not  introduce  Blodgott  as  a  purchaser 
of  the  parcel  in  question.  So  far  as  appears  he  had  no  knowl- 
edge that  he  would  purchase  it  upon  any  terms.  In  short,  he 
clid  nothing  toward  earning  his  commission  in  respect  to  this 
parcel."  The  judgment  of  the  lower  court,  holding  that  the 
plaintiff  could  not  recover,  was  affirmed. 

The  terms  of  the  contract  in  each  cas^  determine  the  rights 
of  the  parties. 

The  case  as  made  by  the  thini  paragraph  of  the  appel- 
lants^ complaint  was  that  they  were  to  find  a  purchaser  for 
the  appellee's  £irm  at  a  price  not  less  than  an  amount  named. 
It  is  not  claimed  that  the  appellants  did  this,  or  in  fact  did 
anything  with  respect  to  their  agency.  Their  right  to  re- 
cover seems  to  be  based  upon  the  sale  of  the  land  by  the 
appellee  soon  after  their  employment,  without  their  con- 
sent and  without  any  reservation  of  his  right  to  do  so.  But 
i^e  think  the  reservation  of  such  right  by  express  agree- 
VoL.  92.-35 
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meat  was  unnecessary;  such,  right  existed  in  the  absence  of 
its  express  surrender,  or  of  an  express  agreement  that  the  ap- 
pellants alone  should  have  the  right  to  sell  the  land. 

This  case  differs  materially  from  Lane  v.  Albrighty  49  Ind. 
275.  In  that  case,  the  contract  was  that  the  broker  should  in 
a  reasonable  time  find  a  purchaser  for  the  defendant's  land  at 
a  specified  price.  This  he  did,  and  it  was  held  that  he  was 
entitled  to  his  commission,  though  the  defendant  sold  the  land 
before  the  broker  found  the  purchaser.  The  broker  in  that 
case  complied  with  his  contract  by  finding  a  purchaser.  No 
such  compliance  in  the  present  case  is  alleged  in  the  third 
paragraph  of  the  appellants'  complaint. 

There  was  no  error  in  sustaining  the  appellee's  demurrer  to 
the  third  paragraph  of  the  complaint. 

It  remains  to  consider  the  appellants'  motion  for  a  new 
trial.  The  first  and  second  causes  therefor,  relating  to  the 
admission  of  certain  evidence,  are  not  discussed  in  the  appel- 
lants' brief,  and  are,  therefore,  regarded  as  waived.  The  third 
cause  was  the  refusal  of  the  court  to  give  an  instruction  re- 
quested by  the  appellants.  But  as  the  record  fails  to  show  an 
exception  to  the  refusal  to  give  the  instruction,  the  error,  if 
any,  of  such  refusal  is  not  available  in  this  court.  1  Works 
Pr.,  sections  795  and  796. 

The  remaining  causes,  the  fourth  and  fifth,  for  a  new  trial 
were,  that  the  verdict  was  not  sustained  by  sufficient  evidence 
and  was  contrary  to  law.  There  was  evidence  feirly  sustain- 
ing the  verdict,  and  we  can  not,  therefore,  reverse  the  judg- 
ment even  though  we  might  be  of  opinion  that  the  verdict 
was  not  in  accordance  with  the  weight  of  evidence.  This 
question  is  settled  by  so  many  decisions  of  this  court,  that  & 
reference  to  them  is  unnecessary. 

Affirmed,  at  appellants'  costs. 

Filed  Jan.  10, 1884. 
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Recorder. — Liabiliiy. — Mortgage, — Neglig€nee.^Entrieit, — On  the  back  of 
a  mortgage  of  lands  the  mortgagee  endorsed, "  Received  payment  for  the 
within  mortgage  this  19th  day  of  July,  1871/'  and  signed  and  acknowl- 
edged it  before  a  notary,  as  was  duly  certified.  This  the  recorder  re- 
corded on  the  margin  of  the  record  of  a  different  mortgage  between  the 
same  parties  upon  other  lands.  Misled  by  this  A.  made  a  loan  to  the 
mortgagee,  taking  as  security  a  mortgage  upon  the  lands  last  referred 
to,  and  suffered  loss  in  consequence. 

Heldf  that  the  recorder  was  liable  to  A. 

Same. — Brecuh  <^  ContnuL — Damages — A  false  certificate  given  by  a  re- 
corder, that  there  are  no  recorded  mortgages  unsatisfied  upon  certain 
lands,  creates  no  liability  upon  the  recorder  as  such,  the  act  not  being 
ofBcial,  but  if  he  contract  to  examine  and  certify  the  truth,  then  he  is 
liable  for  breach  of  his  contract.  ^ 

Statute  op  Limitations. — SttUute  Construed, — The  proviso  to  section  297, 
R.  S.  1881,  applies  only  to  the  second  clause  of  the  section,  so  that,  where 
the  cause  of  action  arose  in  this  State,  the  time  during  which  the  de- 
fendant was  a  non-resident  or  absent  on  public  business  is  not  to  be  com- 
puted in  the  period  of  limitation. 

From  the  Wayne  Circuit  Court. 

G.  JET.  Burchenal  and  B.  F.  HarriSy  for  appellant. 
W,  D.  Fovlhe  and  J.  L.  Rupe,  for  appellee. 

Morris,  C. — This  action  was  brought  by  the  appellant 
against  the  appellee,  to  recover  damages  alleged  to  have  been 
jsustained  through  the  negligence  of  the  latter. 

The  complaint  contains  two  paragraphs.  The  first  states, 
in  substance,  that  one  Isaac  l^ammert  executed  a  mortgage 
on  certain  real  estate  situate  in  Wayne  county,  Indiana,  to 
one  Hettle  to  secure  a  debt  of  $500  and  interest,  which  mort- 
gage had  been  duly  recorded  in  the  recorder's  office  of  said 
county,  and  duly  indexed  in  the  general  index  of  mortgages 
in  said  office,  and  was,  and  appeared  of  record  to  be,  a  valid 
lien  on  said  real  estate ;  that  on  the  19th  day  of  August,  1871, 
the  defendant,  being  then  the  recorder  of  said  county,  and,  as 
such,  having  the  custody  of  the  mortgage  records  and  index 
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of  said  county,  entered  and  recorded,  upon  the  margin  of  the 
page  upon  which  said  moi'tgage  had  been  recorded,  an  instru- 
ment of  satisfaction,  purporting  to  have  been  made  and  ac- 
knowledged by  said  mortgagee  as  follows : 

"  Received  payment  for  the  within  mortgage  this  19th  day 
of  July,  1871.  S.  L.  Hettle- 

"'State  of  Indiana,  Wayne  County:  Before  me,  the 
undersigned,  a  notary  public  in  said  county,  personally  came 
Squire  L.  Hettle,  and  acknowledged  the  execution  of  the 
above  release,  this  19th  day  of  July,  1871. 

"Abel  L.  Study,  Notary  Public,  [seal..]  " 
And  that  the  defendant,  according  to  the  uniform  custom 
of  recorders  of  mortgages  in  said  office,  entered  in  the  gen- 
eral index  of  mortgages  that  said  mortgage  had  been  satisfied 
July  19th,  1871;  that  said  mortgage  appeared  satisfied  and 
discharged,  whereas  no  such  satisfaction  had  in  feet  been 
made;  that  said  instrument,  so  entered  and  recorded  by  said 
appellee,  had  been  executed  by  said  Hettle  upon  the  back  of 
another  mortgage  upon  other  land,  and  not  being  designed  to 
apply  to  the  one  in  question,  and  being  so  recorded  by  the 
appellee  through  negligence  on  his  part;  that  while  the  said 
Hettle  mortgage  so  appeared  to  be  satisfied,  said  Lammert 
applied  to  the  appellant  to  obtain  a  loan  of  money  upon', the 
security  of  a  mortgage  upon  the  same  real  estate,  and  produced 
to  the  appellant  a  certificate,  made  and  signed  by  the  appellee 
as  such  recorder,  attested  by  his  official  seal,  dated  September 
20th,  1871,  certifying  that  there  were  then  no  unsatisfied  mort- 
gages on  said  real  estate ;  that  the  plaintiff,  having  caused  an 
examination  to  be  made  of  said  records  and  said  certificate, 
and  the  same  appearing  to  be  correct,  and  no  encumbrance 
appearing  against  said  real  estate  unsatisfied,  said  plaintiff,  on 
the  faith  of  said  release  of  said  Hettle  mortgage,  so  made  and 
appearing  of  record  as  aforesaid,  and  of  the  said  certificate, 
and  having  no  notice  or  knowledge  that  any  part  of  said  Het- 
tle mortgage  remained  unsatisfied,  made  to  said  Lammert  a 
loan  of  1990,  and  took  from  him  a  mortgage  on  said  real  es- 
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tate  to  secure  the  same,  together  with  interest,  dues  and  fines 
according  to  the  laws  and  usages  of  said  appellee,  which  mort- 
gage was  duly  recorded ;  that  said  Lammert  was  then  solvent, 
and  so  continued,  and  continued  to  pay  his  interest,  dues,  etc., 
up  to  February,  1876,  when  he  ceased  to  pay,  and  then  be- 
came and  has  since  continued  to  be  insolvent ;  that  the  Hettle 
mortgage  became  due  and  was  unpaid,  and  suit  was  brought 
to  foreclose  the  same,  which  resulted  in  a  decree  of  foreclo- 
sure, under  which  said  real  estate  was  sold  by  the  sheriff 
February  24th,  1877,  for  $698.48 ;  and  at  the  expiration  of 
one  year  thereafter  a  deed  therefor  was  executed  to  the  pur- 
chaser ;  that  appellee  had  no  notice,  until  the  commencement 
of  the  foreclosure  suit,  that  said  Hettle  mortgage  remained 
unsatisfied ;  that  said  real  estate  was  then  worth  no  more  than 
the  sum  for  which  it  had  been  so  sold ;  that  the  appellant  is 
without  remedy  to  recover  any  part  of  his  mortgage  debt,  of 
which  a  large  sum  remains  due  and  unpaid ;  that  by  the 
wrongful  acts  of  the  appellee  the  appellant  has  been  damaged, 
etc.     Wherefore,  etc. 

The  second  paragraph  states  that  Lammert,  being  the  ap- 
parent owner  of  said  real  estate,  applied  to  the  appellant  for 
a  loan,  to  be  secured  by  a  mortgage  on  the  same ;  that  the 
appellant  applied  to  the  appellee  as  such  recorder,  to  search 
the  records  of  said  county,  and  make  out  a  certified  statement 
of  the  title  of  Lammert  to  said  real  estate  and  the  encum- 
brance thereon,  under  his  hand  and  official  seal;  that  the 
appellee  made  out  and  delivered  such  statement  to  the  appel- 
lant, certifying  that  there  was  no  encumbrance  on  said  real 
estate.  A  copy  of  the  certificate  is  filed  with  the  complaint. 
It  is  alleged  that  the  certificate  was  fiilse ;  that  the  Hettle 
mortgage  remained  unsatisfied  and  binding  upon  said  real 
estate ;  that  the  appellant  had  no  actual  notice  or  knowledge 
of  said  Hettle  mortgage.  The  foreclosure  of  the  Hettle 
mortgage,  the  sale  and  conveyance  of  the  real  estate,  its  value, 
etc.,  are  there  stated  as  in  the  first  paragraph.    The  insol- 
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vency  of  Lamraert  and  the  loss  of  the  appellant  are  alleged 
as  in  the  first  paragraph.    * 

The  appellee  demurred  separately  to  each  paragraph  of 
the  complaint.  The  court  sustained  the  demurrer  to  the  first 
and  overruled  it  to  the  second.  The  appellee  filed  an  answer 
in  nine  paragraphs.  Demurrers  were  sustained  to  the  2d, 
3d,  6th,  7th  and  9th,  and  the  appellant  replied  to  the  4th, 
5th  and  8th. 

The  cause  was  submitted  to  a  jury  for  trial,  who  returned 
a  verdict  for  the  appellee. 

The  appellant  moved  the  court  for  a  new  trial.  The  mo- 
tion was  overruled,  and  final  judgment  was  rendered  for  the 
appellee.    The  evidence  is  in  the  record  by  bill  of  exceptions. 

The  sustaining  of  the  demurrer  to  the  first  paragraph  of 
the  complaint,  the  overruling  of  the  appellant's  demurrer  to 
the  fourth  and  fifth  paragraphs  of  the  appellee's  answer,  and 
the  overruling  of  the  motion  for  a  new  trial,  are  assigned 
as  errors. 

The  appellee  insists  that  the  first  paragraph  of  the  com- 
plaint is  bad,  for  the  reasons,  that  the  satisfaction  of  the  Het- 
tie  mortgage,  not  being  made  according  to  law,  could  not  be 
relied  upon  as  a  record  of  satisfaction  by  the  appellant;  that 
the  alleged  entry  upon  the  general  index  of  mortgages  is  not 
required  to  be  made  by  any  law ;  that  it  was  a  mere  private 
memorandum  upon  which  no  one  had  a  right  to  rely ;  that 
the  alleged  certificate  to  said  abstract,  as  set  forth  in  the  com- 
plaint, was  not  required  by  law  to  be  made  by  the  recorder; 
that  he  could  be  made  liable  for  an  error  in  such  abstract  only 
as  other  persons  might  be  made  liable  upon  contract;  that  it 
is  not  alleged  in  the  first  paragraph  that  the  appellee  was 
employed  by  the  appellaivi^o  make  the  certificate,  and,  there- 
fore, he  could  not  be  held  liatJS^r  errors  therein. 

Upon  the  last  proposition  we  tSfak  the  appellee  is  right. 
We  know  of  no  law,  nor  has  the  couniiel  for  the  appellant  re- 
ferred us  to  any,  that  makes  it  the  ditty  of  the  recorder  to 
search  the  records  and  certify  to  the  coifditions  of  titles.    11^. 
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for  a  consideration,  he  undertook  to  search  the  records  and 
certify  to  titles,  and  whether  certain  real  estate  was  encum- 
bered or  not,  he  would  be  liable  upon  such  undertaking  just  as 
•would  any  other  person ;  he  would  be  liable  to  the  party  who 
employed  him,  but  not  to  such  as  might  simply  see  and  rely 
upon  such  certificate.   Savings  Bank  v.  Ward,  100  U.  S.  195. 

Cooley,  in  his  work  on  Torts,  p.  389,  says :  "  The  recorder 
knows  that  his  records  are  to  be  seen,  and  titles  to  be  made 
in  reliance  upon  them ;  he  is  not  bound  to  know  that  his  cer- 
tificate is  for  the  use  or  reliance  of  any  one  but  the  person  who 
receives  it,  nor  can  it  be  assumed  that  he  gives  it  for  any  other 
use.  He  contracts  with  the  person  who  requests  it  and  pays 
for  it  to  give  a  certificate  which  shall  state  the  facts,  but  he 
enters  into  no  relation  of  contract  or  otherwise  in  respect  to 
it  with  any  other  person,  and  if  another  relies  upon  it  to  his 
injury,  he  can  not  have  redress  upon  the  recorder,  because  the 
recorder  assumed  no  duty  for  his  protection."  Houseman  v. 
Oirard,  dc.y  As^n,  81  Pa.  St.  256. 

There  is  no  statute  requiring  the  recorder  to  enter  upon  or 
in  the  general  index  of  mortgages  the  date  of  the  satisfaction 
of  the  mortgage  or  the  satisfaction  itself;  such  an  entry,  if 
made,  could  be  regarded  only  as  the  private  memorandum  of 
the  recorder,  and  not  as  a  record  upon  which  any  one  would 
have  the  right  to  rely.  If  the  appellant  relied  upon  such  an 
entry,  it  was  at  its  own  peril,  and  if  it  was  injured,  it  can  not 
have  redress  against  the  recorder;  such  an  entry  can  not  be 
regarded  as  an  official  act,  nor  was  it,  in  this  case,  procured  to 
be  done  by  any  contract.     Gilchrist  v.  Gough,  63  Ind.  576. 

But,  upon  the  record  of  the  satisfaction  of  the  Hettle  mort- 
gage, the  appellant  had  a  right  to  rely,  unless  it  was  so  made 
that  he  could  not  see  it  and  rely  upon  it  without  being  guilty 
of  negligence  himself.  The  recording  of  the  satisfaction  of 
the  mortgage  was  an  official  act;  it  was  the  making  of  a  rec- 
ord upon  which  any  one  interested  had  the  right  to  rely.  Such 
records,  says  Judge  Cooley,  are  "  for  public  and  general  in- 
spection^ and  are  required  to  be  kept  that  all  persons  may  have. 
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by  means  of  it,  accurate  information  concerning  titles.  *  *  The 
recorder  knows  that  his  records  are  to  be  seen  and  titles  to  be 
made  in  reliance  upon  them/'  Cooley  Torts,  p.  389.  The 
duty  which  the  recorder  is  under  to  record  satis&ctions  of 
mortgages  accurately,  is  due  to  every  one  who  has  occasion  to 
examine  them ;  and,  conceding  this,  Ck)oley  says,  in  substance, 
that  he  is  liable  to  any  one  who  has  a  right  to  rely  upon  such 
records,  and  is  injured  in  consequence  of  errors  therein. 

It  is  contended  by  the  appellee  that  the  satisfaction  in  this 
case  was  not,  in  fact,  legally  recorded,  and  that,  therefore, 
there  was  no  record  upon  which  the  appellant  could  rely* 
This  conclusion  is  based  upon  the  failure  of  the  recorder  to 
state  on  the  record  the  book  and  page  upon  which  the  mort- 
gage intended  to  be  satisfied  might  be 'found,  and  upon  the 
fact  that  the  release  was  recorded  upon  the  margin  of  the  page 
upon  which  the  Hettle  mortgage  was  recorded.  It  is  also 
contended  by  the  appellee  that  the  mortgage  record  is  not  the 
proper  record  in  which  to  record  releases  of  mortgages. 

Although,  so  far  as  we  can  find,  there  is  no  statute  ex- 
pressly requiring  satisfactions  of  mortgages  to  be  recorded  in 
the  mortgage  record  or  in  any  other  particular  record,  yet, 
from  the  relation  of  such  releases  to  the  mortgages  to  be  sat- 
isfied, we  think  it  must  be  held  to  be  the  intention  of  the 
law  that  such  releases  should  be  recorded  in  the  mortgage 
record.  We  believe  it  is  the  universal  custom  throughout  the 
State  to  record  such  instruments  in  the  record  of  mortgages. 

Nor  was  the  record  of  the  release  invalid  because  it  was  made 
upon  the  margin  of  the  record.  If  there  was  room  to  record 
the  release  on  the  margin,  we  can  see  no  reason  why  it  should 
not  be  as  valid,  if  so  recorded,  as  it  would  be  if  the  record 
had  been  made  upon  any  other  part  of  the  page.  A  mort- 
gage, recorded  upon  the  margin  of  the  page,  would,  for  any- 
thing we  can  see,  be  as  effectual  as  if  recorded  elsewhere  in 
the  book.  There  is  no  law  specifying  the  part  of  the  page 
on  which  such  instrument  shall  be  recorded.  Nor  is  the  rec- 
ord of  the  release  invalid  or  void  because  the  recorder,  con- 
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trary  to  his  duty,  foiled  to  state  the  book  and  page  upon 
which  the  mortgage  released  had  been  recorded.  Such  state- 
ment is  no  part  of  the  record  of  the  release.  The  purpose 
of  the  statement  is  to  enable  those  who  have  seen  the  record 
of  the  release  to  find,  conveniently,  the  record  of  the  mort- 
gage released,  not  to  give  effeet  to  the  record  of  the  release. 

In  this  case,  the  recorder  failed  to  state  upon  the  record  the 
page  and  book  upon  which  the  mortgage  released  had  been 
recorded,  but  he  did  what,  in  his  judgment,  was  equivalent 
to  it,  and,  if  in  doing  this,  he  erred,  he  should  not  be  allowed 
to  shield  himself  from  the  consequences  of  his  error,  by 
charging  the  appellant,  who  judged  of  his  acts  as  he  himself 
did,  with  negligence.  Had  the  recorder  in  this  case  added 
to  the  record  of  the  release  a  statement  of  the  book  and  page 
upon  which  the  Hettle  mortgage  was  recorded,  no  one  would 
doubt,  though  the  release  had  been,  as  it  was,  recorded  upon 
the  margin  of  the  mortgage  record,  that  it  was  a  valid  rec- 
ord upon  which  any  one,  having  occasion,  would  be  author- 
ized to  rely. 

3y  recording  the  release  upon  the  margin  and  in  immedi- 
ate juxtaposition  with  the  Hettle  mortgage,  the  recorder  in- 
tended to  say,  and  may  be  &irly  and  reasonably  understood 
to  have  said,  that  that  was  the  mortgage  to  which  the  release 
applied.  By  this  act,  the  book  and  the  page  on  which  the 
released  mortgage  had  been  recorded  were  intended  to  be, 
and  it  seems  to  us  were  as  definitely  indicated  as  they  would 
have  been  had  the  recorder  stated  in  words,  and  in  literal 
compliance  with  the  statute,  the  book  and  page  in  which  the 
mortgage  had  been  recorded. 

The  appellee,  in  doing  what  he  did,  acted  oflScially,  and  his 
acts,  to  say  the  least  of  them,  were  calculated  to  mislead  those 
who  had  a  right  to  rely  upon  them  ;  the  appellant  was  so  mis- 
led to  his  injury,  and  is,  upon  the  facts  stated  in  the  first 
paragraph  of  the  complaint,  entitled  to  relief. 

If  it  shall  be  said  that  the  word  "within,"  used  in  the  re- 
lease, indicated  that  it  had   been  made  on  the  back  of  the 
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TOortgage  released,  it  may  be  said,  also,  that  the  manner  of 
recording  the  release,  and  the  place  where  it  was  recorded,  in- 
dicated, and  >vere  intended  to  indicate,  that  the  mortgage  re- 
corded on  the  same  page  was  the  record  of  the  mortgage  upon 
which  the  release  had  been  written. 

Upon  the  general  subject  of  the  liability  of  public  officers, 
see  Adsit  v.  Brady,  4  Hill,  630 ;  Hover  v.  Barkhoof,  44  Jf . 
Y.  113;  Whart.  Neg,  section  297. 

We  think- the  court  erred  in  sustaining  the  demurrer  to  the 
first  paragraph  of  the  complaint.  As  for  this  error  the  judg- 
ment bejow  must  be  reversed,  we  deem  it  unnecessary  to  con- 
sider the  other  questions  discussed  by  counsel. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellee. 

Filed  Nov.  16,  1882. 

On  Petition  fob  a  Rehearing. 

Best,  C. — The  appellee  contends  that  the  first  paragraph 
of  the  complaint,  to  which  a  demurrer  was  sustained  by  the 
court  below,  shows  upon  its  face  that  the  cause  of -action 
therein  stated  was  barred  by  the  statute  pf  limitations,  and 
that,  therefore,  the  demurrer  to  it  was  rightly  sustained  by 
the  court;  that  this  court,  in  the  opinion  reversing  the  judg- 
ment of  the  court  below,  failed  to  notice  the  question  of  the 
statute  of  limitations  so  presented  for  decision  by  the  demur- 
rer, and,  therefore,  erred  in  reversing  the  judgment  upon  the 
demurrer. 

It  is  true  that  the  question  of  the  statute  of  limitations  was 
fairly  presented  to  this  court  for  decision,  and  that  it  should 
have  been,  but,  through  some  inadvertence,  was  not  decided. 
If,  as  the  appellee  contends,  it  appears  upon  the  face  of  the 
first  paragraph  of  the  complaint,  that  it  is  barred  by  the  stat- 
ute of  limitations,  and  that  none  of  the  exceptions  contained 
in  the  statute  applies  to  the  case,  a  rehearing  should  be  granted. 
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Section  216  of  the  statute  of  limitations  of  1852,  2  R.  S.  1876, 
p.  127  (section  297,  R.  S.  1881),  is  as  follows: 

"  The  time  during  which  the  defendant  is  a  non-resident  of 
the  State  or  absent  on  public  business  shall  not  be  computed 
in  any  of  the  pef  iods  of  limitation ;  but  when  a  cause  has  been 
fully  barred  by  the  laws  of  the  place  where  the  defendant  re- 
sided, such  bar  shall  be  the  same  defence  here  as  though  it 
had  arisen  in  this  State :  Provided,  That  the  provisions  of  this 
section  shall  be  construed  to  apply  only  to  causes  of  action 
arising  without  this  State/' 

There  is  nothing  in  the  first  paragraph  of  the  complaint 
showing  that  the  appellee,  the  defendant  below,  had  not  for 
several  years  prior  to  the  commencement  of  the  suit  resided 
out  of  the  State  or  been  absent  on  public  business.  If  the 
section  above  set  out  applies  to  this  case,  it  follows  that  the 
first  paragraph  of  the  complaint  does  not  show  upon  its  face 
that  the  cause  of  action  is  barred  by  the  statute  of  limitations. 

The  appellee  says,  however,  that  the  above  section,  by  its 
terms,  applies  only  to  causes  of  action  arising  out  of  the  State, 
and  .that,  as  in  this  case  the  complaint  shows  that  the  cause 
of  actioB  arose  within  this  State,  the  demurrer  presented  the 
question,  and  was  rightly  sustained. 

The  language*  of  the  proviso  seems  to  limit  this  section  to 
causes  of  action  arising  out  of  this  State,  but  the  section  can 
not  receive  such  construction.  The  first  clause  applies  to  all 
eauses  wherever  arising,  and  whenever  any  statute  of  limi- 
tations of  this  State  is  relied  upon,  the  period  of  time  during 
which  the  defendant  may  have  been  a  non-resident  or  absent 
on  public  business  can  not  be  computed  as  a  part  of  the  pe- 
riod of  limitation.  This  was  decided  long  before  this  statute 
was  amended  by  adding  the  proviso.  Lagaio  v.  Neilson,  10 
Tnd.  183. 

Shortly  before  this  section  was  amended  by  the  act  of 
March  13th,  1875,  it  was  held  that  the  last  clause  of  this  sec- 
tion applies  to  a  cause  of  action  arising  in  this  State,  and 
that  where  a  defendant  has  resided  in  another  State  long 
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enough  to  create  a  bar  by  the  statute  of  such  State,  an  action 
in  this  State  upon  such  cause  of  action  may  be  defeated  by 
pleading  the  statute  of  such  other  State.  Harris  v.  Harris, 
38  Ind.  423;  Wright  v.  Johnson,  42  Ind.  29. 

Immediately  thereafter,  this  section  M^as  amended  by  adding 
the  proviso,  and  this  was  evidently  done  for  the  purpose  of 
limiting  the  last  clause  of  said  section  to  causes  of  action  not 
arising  in  this  State.  Thus  limited,  full  effect  is  given  to  each 
clause,  and  the  whole  is  rendered  consistent  and  reasonable. 
To  otherwise  construe  it  is  to  render  the  first  clause  inopera- 
tive. The  last  clause  can  not  be  made  available  but  by  plead- 
ing some  other  statute  which  renders  the  defendant's  res?i- 
dence  elsewhere  a  bar,  and  it  is  absurd  to  talk  about  deduct- 
ing the  time  of  the  defendant's  non-residence  or  absence  on 
public  business  from  such  period  of  limitation.  If,  there- 
fore, such  section  only  applies  to  such  case,  the  first  clause  is 
without  meaning.  We  do  not  think  this  statute  thus  limited, 
and  therefore  are  of  opinion  that  the  cause  of  action  does  not 
appear  to  be  barred  by  the  statute  of  limitations. 

We  have  carefully  considered  the  other  causes  for  which 
the  appellee  asks  a  rehearing.  They  present  for  our  consid- 
eration the  questions  considered  in  the  original  opinion.  We 
are  still  satisfied  with  the  opinion,  and  think  the  petition  for 
a  rehearing  should  be  overruled. 

Per  Curiam. — Petition  overruled. 

Filed  Jan.  11, 1884. 
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No.  10,594. 

Anderson  School  Township  v.  Thompson. 

Township  Trustee.— B^ft/ic  Office.— Books  and  Ueayrda.—Open  for  Public 
Ingpection, — The  office  of  a  township  trustee  is  a  public  office,  and  the 
records  and  other  books  of  such  trustee  are  always  open  for  public  in- 
spection. 

Pleadin.o. —  Written  Insti-ument. — Fiiing  of  Copy. — Sufficient  Ereuae, — Demttr- 
rer. — Where  a  pleading  is  founded  on  a  written  instrumcnti  section  362, 
R.  S.  1881,  imperatively  requires  that  the  original  or  a  copy  be  filed 
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^th  such  pleading ;  and  if  this  be  not  done,  and  a  sufficient  excuse  for 
such  omission  be  not  shown  in  the  pleading,  it  will  be  bad  on  demurrer 
for  the  want  of  sufficient  facts.  Where  the  pleading  is  founded  on  a 
written  instrument,  which  is  of  record  or  on  file  in  a  public  office,  it  is 
not  a  sufficient  excuse  for  a  failure  to  file  the  original  or  a  copy,  to  ai- 
lege  that  the  custodian  of  the  original  refuses  to  surrender  it 

From  the  Madison  Circuit  Court. 

-E.  P.  Schlater,  M  S.  Robinsonemd  J.  W.  Lovett,  for  appellant. 
(7.  D.  TTiompson,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  a|)- 
pellanty  to  recover  damages  for  an  alleged  breach  of  a  written 
contract  by  and  between  the  parties,  for  the  erection  of  a 
brick  school-house.  The  cause  was  put  at  issue  and  tried  by 
a  jury,  and  a  verdict  was  returned  for  appellee,  and  judgment 
was  rendered  on  the  verdict. 

The  first  error  complained  of  by  the  appellant,  in  this  court, 
is  the  overruling  of  its  demurrer,  for  the  want  of  sufficient 
facts,  to  appellee^s  complaint.  In  discussing  this  alleged  error 
the  appellant's  counsel  say ;  "  We  submit  that  no  sufficient 
reason  is  alleged  or  shown  in  the  complaint  why  a  copy  of 
the  contract  sued  on  is  not  filed  with,  and  made  part  of,  the 
complaint.  The  averment  on  this  point  is,  ^and  he  says 
he  can  not  give  a  copy  of  said  contract,  because  the  original 
is  in  the  hands  of  the  defendant,  and  he  (it?)  refuses  to  sur- 
render the  same.'  The  averment  fails  to  show  that  he  could 
not  obtain  a  copy,  that  he  was  refused  an  inspection  of  the 
contract,  or  that  there  was  no  copy  of  the  original  which  he 
could  procure,  and  does  not  show  any  demand  for  the  original 
contract,  or  for  the  inspection  or  copy  thereof." 

It  seems  to  us  that  this  objection  to  the  sufficiency  of  the 
complaint,  in  this  case  is  well  taken,  and  must  be  sustained. 
In  section  362,  R.  S.  1881,  it  is  provided  as  follows :  "  When 
any  pleading  is  founded  on  a  written  instrument  or  on  ac- 
count, the  original,  or  a  copy  thereof,  must  be  filed  with  the 
pleading.''  This  is  a  literal  re-enactment  of  the  same  pro- 
vision in  section  78  of  the  civil  code  of  1852,  2  R.  S.  1876, 
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p.  73.  The  provision  is  imperative  and  must  be  complied 
with;  or  the  pleading  founded  on  the  written  instrument  must 
allege  a  sufficient  excuse  for  the  failure  to  file  the  original 
instrument;  or  a  copy  thereof.  Brown  v.  iSto^,  ex  ref.,44  Ind. 
222 ;  Sinker^  Davis  &  Go.  v.  Fletcher,  61  Ind.  276.  An  alle- 
gation  in  the  pleading,  that  the  instrument  was  either  lost  or 
destroyed;  has  been  held  to  be  sufficient  to  excuse  the  filing 
of  a  copy  thereof.     Blamngame  v.  Blasingame,  24  Ind.  86. 

In  this  case,  as  we  have  seen,  the  appellee's  excuse  for  not 
filing  a  copy  of  the  contract,  which  is  the  foundation  of  his 
complaint  or  cause  of  action,  is  '^  because  the  original  is  in 
the  hands  of  the  defendant,  and  he  refuses  to  surrender  the 
same.''  We  suppose  the  pleader  intended  to  say  that  the 
original  contract  w&s  in  the  hands  of  the  defendant's  trustee, 
and  he  refused  to  surrender  the  same.  If  the  appellee  de- 
manded of  the  defendant's  trustee  the  surrender  of  the  orig- 
inal contract,  it  is  true,  no  doubt,  that  the  trustee  refused,  as  it 
was  his  duty  to  do,  to  surrender  such  contract;  but  the  office 
of  the  township  trustee  is  a  public  office,  and  he  is  required 
"  To  keep  a  true  record  of  his  official  proceedings  in  a  book 
to  be  provided  for  that  purpose."  Section  5993,  R.  S.  188L 
^*  The  records  and  other  books  of  the  township  trustee  shall 
always  be  open  for  public  inspectioa."  Section  6002,  R.  S» 
1881.  It  is  clear,  therefore,  we  think,  that  the  appellee  was 
entitled  at  any  time,  during  office  hours  of  appellant's  trustee, 
to  an  inspection  of  his  original  contract  In  the  absence  of  any 
showing  to  the  contrary,  it  may  well  be  assumed,  also,  that 
upon  the  reasonable  request  of  the  appellee  the  appellant's 
trustee  would  have  promptly  furnished  him,  at  any  time,  a 
copy  of  such  original  contract. 

We  are  of  the  opinion  that  the  refusal  of  the  appellant,  or 
of  its  trustee,  to  comply  with  the  unreasonable  request  of  the 
appellee  for  the  surrender  to  him  of  the  original  contract,  can 
not  be  regarded  as  a  sufficient  excuse  for  his  failure  to  file  a 
copy  of  such  contract  with  his  complaint.     The  court  erred, 
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therefore,  in  overruling  the  appellant's  demurrer  to  appellee'* 
complaint. 

This  conclusion  renders  it  unnecessary  for  us  now  to  con- 
sider or  decide  any  of  the  questions  arising  under  the  alleged 
error  of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

Filed  Oct  19, 1883.   Petition  for  a  rehearing  overruled  Jan.  3, 1884. 


No.  11,046. 

Ashley  v.  The  State. 

From  the  Huntington  Circuit  Court. 

•/.  M.  HiUebrandj  for  appellant. 

(7.  W.   WatkinSy  Prosecuting  Attorney,  and  F.  T.  Hordy, 

Attorney  General,  for  the  State.  • 

.    ^^  ^^ 

Elliott,  J. — ^Three  propositions  decide  this  case  against 

the  appellant : 

First,  It  is  sufficient  to  aver  in  an  indictment  that  the 
name  of  the  person  to  whom  liquor  was  unlawfully  sold,  or 
from  whom  property  was  stolen,  is  unknown.  State  v.  Jackson^ 
4  Blackf.  49 ;  Butler  v.  State,  5  Blackf.  280 ;  Brooster  v.  Staie, 
15  Ind.  190;  Jones  v.  State,  11  Ind.  367. 

Second.  Under  the  statute  now  in  force,  it  is  a  misdemeanor 
for  any  person,  whether  licensed  or  not,  to  sell  liquor  at  retail 
on  Sunday.     R.  S.  1881,  sections  2098,  5312^ 

Third.  It  is  the  province  of  the  court  or  jury  trying  the 
case  to  decide  upon  the  credibility  of  witnesses,  and  with  a 
decision  upon  this  question  the  appellate  courts  uniformly 
refuse  to  interfere. 

Judgment  affirmed. 
Filed  Jan.  10, 1884. 
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\^^\  Thomas  v.  Mathis. 

1^  tSI  CovTBJLcr.^  Uncertainty.  —  Tender.  —  Demand. — Complaint. — A  contract  an 
follows  is  not  void  for  uncertainty  because  the  farm  is  not  described: 
"  I  have.this  day  sold  to  W.  B.  T.  all  the  com  on  200  acres  on  my  farm 
now  growing,  at  thirty  cents  per  bushel,  in  crib ;  *  *  and  I  further 
agree  to  have  com  *  *  in  crib  by  January  1st,  1882.  T.  to  pay  $500  by 
November  Ist,  1881,  and  balance  of  money  by  January  Ist,  1882,  or  as 
soon  as  shelled  and  weighed.'^    Signed  *^  8.  B.  Mathis." 

Heldf  in  an  action  on  such  contract,  that  a  proper  description  of  the  farm 
by  averment  was  sufficient  to  identify  the  corn. 

Heklf  also,  that  a  complaint  by  the  purchaser  on  the  contract,  showing 
that  on  the  1st  of  November,  1881,  he  went  to  the  defendant's  house 
to  pay  the  $500,  but  could  not  make  such  payment  or  tender  thereof  be- 
cause of  the  defendant's  absence;  that  he  then  tendered  it  to  his  family 
and  they  refused  it ;  that  on  the  defendant's  first  return  he  tendered  it 
and  it  was  refused ;  that  the  defendant  refused  to  keep  his  contract,  and 
the  plaintiff  was  at  all  times  thereafter  ready  and  willing  to  pay  for  the 
corn,  and  offered  to  perform,  and  that  the  defendant  wholly  failed  to 
perform  any  part  of  his  contract,  is  sufficient  on  demurrer,  without  al- 
leging a  specific  demand,  or  that  the  tender  was  kept  good. 

Supreme  Court. — Rehearing. — Practice. — Questions  not  presented  by  ar- 
gument on  the  original  hearing  in  the  Supreme  Court  will  not  be  con- 
sidered on  petition  for  a  rehearing. 

From  the  Warren  Circuit  Court. 

W.  P.  Rhodes,  W.  L.  Raboum,  M,  MUford  and  J.  E,  Schoon- 
over,  for  appellant. 

J.  M.  Rabb  and  G.  V.  McAdams,  for  appellee. 

Franklin,  C. — This  suit  was  commenced  by  appellant 
against  appellee  upon  the  following  written  contract,  dated 
July  25th,  1881 :  "This  is  to  certify  that  I  have  this  day 
sold  to  W.  B.  Thomas  all  the  corn  on  200  acres  on  my  ferm 
now  growing,  at  thirty  cents  per  bushel,  in  crib,  com  to  be 
weighed  on  my^premises,  and  said  Thomas  to  have  the  use 
of  my  scales  for  weighing;  and  I  further  agree  to  have  corn 
all  husked  and  in  crib  by  January  1st,  1882.  Thomas  to 
pay  $500  by  November  1st,  1881,  and  balance  of  money  by 
January  1st,  1882,  or  as  soon  as  shelled  and  weighed. 

"S.B.  Mathis.^' 
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A  demurrer  to  the  complaint  was  sustained^  and  judgment 
for  costs  was  rendered  upon  the  demurrer  for  the  defendant. 
The  ruling  upon  the  demurrer  has  been  assigned  as  error. 

The  first  objection  to  the  complaint  is,  that  the  contract 
<loes  not  contain  any  description  of  the  land  upon  which  the 
<5orn  was  growing,  and  that  it  was  therefore  void  for  uncer- 
tainty. 

In  the  case  of  Golerick  v.  Hooper ,  3  Ind.  316,  where  the 
contract  was  "  I  have  this  day  sold  my  lot  to  Alexis  Coquillard, 
on  the  plat  in  the  town  of  South  Bend ;  on  the  plat  of  said  town 
on  the  river  bank,''  it  was  held  that  parol  evidence  was  ad- 
missible to  identify  the  particular  lot  intended  to  be  conveyed, 
and  that  the  contract  was  therefore  sufficiently  certain  to  be 
the  foundation  of  a  bill  for  specific  performance. 

In  the  case  of  Torr  v.  T(yrr,  20  Ind.  118,  it  was  held :  "  If 
the  contract  states  sufficiently  every  other  fact  required  in 
such  a  contract  by  the  statute  of  frauds,  but  fails  clearly  to 
identify  the  land  to  be  conveyed,  by  an  intelligible  descrip- 
tion, but  contains  a  description  which,  so  far  as  it  goes,  is 
consistent,  such  ambiguity  may  be  explained  and  the  defec- 
tive description  made  complete  by  extrinsic  parol  evidence, 
provided  the  necessary  averments  ^re  contained  in  the  com- 
plaint." 

In  the  case  under  consideration,  the  description  of  the  land 
upon  which  the  200  acres  of  corn  was  growing  is  "  my  farm," 
and  the  complaint  contains  all  the  necessary  averments  to 
identify  the  land.  Considering  things  certain  which  can  be 
made  certain,  we  think  the  complaint  in  this  case  establishes 
sufficient  certainty  as  to  the  land  upon  which  the  corn  was 
growing,  and  that  the  contract  was  not  void  for  uncertainty. 

It  is  further  objected  that  the  contract  sued  on  is  signed 
by  the  name,  style  and  description  of  "  S.  B.  Mathis,"  and 
the  complaint  nowhere  avers  that  the  defendant  thus  exe- 
cuted the  contract. 

The  complaint,  however,  shows  that  the  defendant  did  ex- 
VoL.  92.-36 


562  SUPREME  COURT  OF  INDIANA, 

Thomas  v,  Mathis. 

ecute  the  contract,  and  that  is  sufficient.  Its  execution  could 
not  be  put  in  issue  unless  denied  under  oath.  Fee  v.  Slaiey, 
ex  rel.,  74  Ind.  66. 

It  is  further  objected  that  the  complaint  does  not  aver  anjr 
demand  for  the  corn.  It,  however,  does  allege  that  the  plain- 
tiff, at  the  proper  time,  went  twice  to  the  defendant's  house 
to  pay  him  the  advance  payment  on  the  corn ;  that  the  de- 
fendant  was  absent  and  had  left  no  person  authorized  to  re- 
ceive such  payment ;  that  he  tendered  it  to  the  family,  which, 
was  refused,  and  that  he  tendered  it  to  the  defendant  upon 
his  first  return  home,  which  was  also  refused.  And  that  the 
defendant  wholly  refused  to  further  keep  the  contract ;  that 
the  plaintiff  was  ready  and  willing  at  the  proper  time  to  pay 
the  advance  payment,  and  continued  so  at  all  times  there- 
after, and  at  the  maturity  of  the  contract  was  ready  and  will- 
ing to  pay  the  full  contract  price  for  the  corn,  and  receive 
the  same,  but  the  defendant  wholly  failed  and  refused  ta 
keep  any  part  of  the  contract.  We  think  these  allegations 
show  a  sufficient  excuse  for  not  averring  any  specific  demand 
for  the  corn,  and  that  the  complaint  was  sufficient  to  with- 
stand a  demurrer.  The  court  erred  in  sustaining  the  demur- 
rer to  the  complaint. 

The  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
in  all  things  reversed,  at  appellee's  costs,  and  that  the  cause 
be  remanded,  with  instructions  to  the  court  below  to  over- 
rule the  demurrer  to  the  complaint  and  for  further  proceed- 
ings. 

Filed  Oct.  19, 1883. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — Appellee,  in  his  petition  for  a  rehearing, 
earnestly  insists  that  the  court  erred  in  reversing  the  judg- 
ment of  the  court  below.     But,  if  the  reversal  is  to  stand,  he 
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respectfully  asks  that  the  decision  be  made  more  full  and  ex- 
plicit upon  certain  questions  so  that  he  may  be  better  enabled 
to  determine  how  to  try  the  case  again. 

The  first  and  second  objection^  made  by  appellant  in  his 
petition  for  a  rehearing^  against  the  complaint,  to  wit,  that 
tlie  contract  sued  on  is  not  averred  to  have  been  delivered  by 
appellee  to  appellant,  and  is  not  averred  to  have  been  exe- 
cuted by  appellee,  were  not  presented  in  the  original  brief 
upon  the  former  submission  of  the  case. 

Questions  not  presented  at  the  original  hearing  will  not 
be  considered  upon  a  petition  for  a  rehearing.  Board,  etc.,  v. 
Hall,  70  Ind.  469.  See  petition  for  a  rehearing  and  the  au- 
thorities therein  cited. 

The  contract  sued  on  was  for  the  sale  of  "all  the  corn  on 
two  hundred  acres  on  my  farm  now  growing."  We  think 
this  language  substantially  means,  as  was  doubtless  the  inten- 
tion of  the  parties,  a  sale  of  two  hundred  acres  of  corn  then 
growing  on  appellee's  farm,  and  that  the  contract  is  not  void 
on  account  of  uncertainty  and  indefiniteness. 

The  fourth  objection  is  that  appellant  did  not  keep  his 
tender  good  by  bringing  the  money  into  court. 

The  suit  is  for  damages  for  a  breach  of  the  contract,  and 
not  for  specific  performance.  When  appellant  refused  to 
keep  the  terms  of  the  contract,  appellee  had  the  right  to  con- 
sider the  contract  violated,  and  sue  for  damages  for  its  breach 
without  keeping  up  the  tender.  The  allegations  of  the  com- 
plaint in  this  respect  are  suflBcient  on  demurrer. 

As  to  the  demand  for  the  corn,  the  allegations  of  the  com- 
plaint show  a  sufficient  excuse  for  not  demanding  the  corn  at 
the  maturity  of  the  contract. 

The  complaint  alleges  that  on  account  of  appellee's  ab- 
sence from  home,  and  no  other  person  being  authorized  to 
receive  the  same,  and  appellee's  whereabouts  not  being  as- 
certainable by  him,  he.  was  unable  to  pay  or  tender  to  appel- 
lee, although  he  was  ready,  willing  and  endeavored  so  to  do^ 
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\intil  the  3d  day  of  November,  1881,  when  appellee  returned 
to  his  home ;  that  appellant  then  "  tendered  to  him  the  $500 
advance  payment  on  the  corn,  which  defendant  refused  to  ac- 
cept, and  defendant  refused  then  and  at  all  times  before  the 
1st  day  of  January,  1882,  and  afterwards,  to  accept  the  money 
for  or  to  deliver  to  the  plaintiff  said  corn  or  any  part  thereof, 
under  said  contract,  and  refused  to  comply  wholly  with  said 
agreement ; "  that  the  plaintiff  was  ready,  willing  and  offered 
at  all  times  to  perform  each  and  every  part  of  his  part  of  said 
agreement.  The  formal  offer  to  receive,  shell,  and  weigh 
the  corn  at  the  maturity  of  the  contract  was  waived  by  the 
defendant's  refusal  to  keep  any  part  of  the  contract. 

We  think  the  allegations  in  the  complaint,  in  reference  to 
the  description  of  the  land  upon  which  the  corn  was  growing 
at  the  date  of  the  contract,  are  sufiBcient  to  identify  the  com 
that  was  intended  to  be  and  was  sold  by  the  defendant  to 
the  plaintiff.  The  contract  did  not  require  such  a  descrip- 
tion of  the  land  as  might  be  necessary  to  convey  title  to  the 
land.  It  was  only  the  corn  that  was  being  sold,  and  not  the 
land,  and  such  a  description  as  would  identify  the  corn  is 
sufficient.  And  we  think  the  description  in  the  contract,  on 
defendant's  "  farm,"  aided  by  the  description  of  the  land  in 
the  complaint  according  to  the  congressional  surveys,  was  a 
sufficient  identification  of  the  corn  to  withstand  a  demurrer 
to  the  complaint. 

The  petition  for  a  rehearing  ought  to  be  overruled. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  petition  for  a  rehearing  be  and  Ihe  same  is 
overruled,  at  appellee's  costs. 

Filed  Jan.  11, 1884. 
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No.  11,234. 
McCORD  ET  AL.  V.  THOMPSON   ET  AL.,  ADMINISTRATORS. 

Decedents'  Estates. — Non^EesidenU. — Domicile, — Jurudietion,— Where  one 
who  is  domiciled  out  of  this  State  dies  intestate,  grant  of  administration 
here  dan  only  be  had  as  to  assets  left  here  or  coming  here  after  his  death. 

Same. — Ancillary  Administration, — The  right  to  administer  assets  which  have 
come  to  the  hands  of  an  administrator  appointed  in  another  State, 
where  the  intestate  was  domiciled,  and  for  which  he  is  accountable,  can 
not  be  impaired  bj  administration  granted  in  this  State. 

S\MK.-~ Promissory  Note, — Payment, — An  administrator  in  Illinois,  the  in- 
testate's domicile,  sold  property  of  the  intestate  to  a  citizen  of  this  State 
for  which  a  note  payable  to  this  administrator  at  a  bank  in  this  State 
was  executed,  and  the  note  deposited  in  the  bank.  There  being  some  as- 
sets of  the  estate  here,  and  also  creditors,  administration  had  been 
granted  here.  Upon  demand,  the  makers  paid  the  note  to  the  administra- 
tor here,  and  he  accounted  for  the  proceeds.  Upon  suit  by  the  Illinois 
administrator  upon  the  note, 

Hdd^  that  these  facts  did  not  constitute  a  defence 

From  the  Knox  Circuit  Court. 

H,  S.  Gauthom  and  J.  M.  Boyle,  for  appellants. 
8.  N.  Ohambers,  for  appellees. 

Black,  C. — The  appellees,  Charles  L.  Thompson  and 
Emma  J.  Thompson,  administrators  of  the  estate  of  James 
N.  Thompson,  deceased,  sued  the  appellants  upon  their  prom- 
issory note,  made  on  the  26th  of  February,  1880,  in  Law- 
rence county,  Illinois,  jmyable  at  the  First  National  Bank  of 
Vincennes,  Indiana,  six  months  after  the  date  thereof,  to  the 
order  of  the  plaintiffs,  under  the  style  of  "  C.  L.  Thompson 
and  Emma  J.  Thompson,  administrators  of  the  estate  of  James 
N.  Thompson,  deceased.''  It  was  alleged  in  the  complaint, 
tlat  the  plaintiffs  were  duly  appointed  and  qualified  as  ad- 
ministrators of  said  estate  by  the  proper  court  having  juris- 
diction thereof,  in  Lawrence  county,  Illinois;  and  the  plain- 
tiffs filed  a  certified  copy  of  letters  of  administration  granted 
to  them  by  the  county  court  of  Lawrence  county,  Illinois, 
January  21st,  1880. 
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The  defendants  answered  in  two  paragraphs.  A  demurrer 
directed  to  said  paragraphs  separately  was  sustained^  and  this 
ruling  is  assigned  as  error. 

In  the  first  paragraph^  the  facts  upon  which  the  defendants 
relied  were  set  out  more  fully  than  in  the  second^  and  the 
question  of  the  suflSciency  of  the  first  paragraph  is  argued 
by  counsel. 

It  was  alleged,  in  substance,  that  said  James  N.  Thompson 
died  intestate  while  a  resident  of  Lawrence  county,  Illinois: 
that  the  defendants,  being  residents  of  said  county  of  Knox, 
in  this  State,  executed  the  note  in  suit  to  the  plaintiffs  for 
property  of  said  decedent  purchased  by  them,  being  assets  of 
his  estate  and  subject  to  the  payment  of  his  debts ;  that  said 
note  was  held  and  owned  by  the  plaintiffs  in  their  capacity  as 
administrators  of  said  estate ;  that  at  the  time  of  his  death 
said  intestate  was  indebted,  in  amounts  stated,  to  one  Grabriel 
Joseph  and  other  persons  named,  residents  of  said  Knox 
county ;  that  after  the  death  of  said  intestate,  and  before  the 
execution  of  the  note  in  suit,  said  Joseph,  under  appointment 
of  the  circuit  court  of  said  county  of  Knox,  became  admin- 
istrator of  the  estate  of  said  decedent ;  that  at  the  time  of 
said  death,  and  at  the  time  of  said  appointment  of  said  Jo- 
seph, said  decedent  had  assets  in  said  county  of  Knox,  to 
wit,  one  barrel  of  whiskey,  of  a  value  stated ;  that  the  debts 
of  said  creditors  in  Knox  county  were  duly  proved,  and 
allowed  by  said  Knox  Circuit  Court,  and  were  ordered  to  be 
paid  out  of  the  assets  of  said  estate ;  that  said  debts  being 
due  and  unpaid  and  so  allowed,  and  the  assets  of  the  dece- 
dent in  said  county  of  Knox  at  his  death,  that  came  to  said 
Joseph  as  his  administrator,  being  insufficient  to  pay  them, 
and  no  other  assets  within  this  State  sufficient  to  pay  said  debts 
being  found,  said  Joseph,  as  such  administrat<>r,  demanded 
of  the  defendants  payment  of  said  note,  it  being  then  due; 
whereupon  the  defendants  paid  said  note  to  said  Joseph. 

It  was  alleged  that  immediately  afler  the  execution  of  said 
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note,  it  was  deposited  in  the  First  National  Bank  of  Vin- 
■cennes,  Indiana,  a  bank  situated  in  said  county  of  Knox,  and 
it  remained  in  the  possession  of  said  bank  at  said  Knox 
<;ouDty  until  it  became  due,  and  was  in  the  possession  of  said 
bank  when  so  paid ;  that  more  than  one  year  after  the  grant 
of  letters  to  said  Joseph  and  the  giving  of  notice  of  his  ap- 
pointment, he  filed  his  final  account  with  said  Knox  Circuit 
-Court,  charging  himself  with  the  amount  of  said  payment  by 
the  defendants,  and  said  couct  approved  said  account  and  or- 
dered the  administrator  to  pay  the  claims  of  said  Knox  county 
creditors,  and  after  payment  thereof  and  of  the  expenses  of 
administration,  to  pay  the  balance  to  the  administration  in 
Illinois;  that  said  Knox  county  debts  were  paid;  that  the 
-estate  of  said  decedent  in  Illinois  was  solvent  and  more  than 
sufficient  to  pay  ofi^  and  discharge  all  debts  due  from  said  de- 
cedent, with  costs  and  expenses  of  administration  and  all 
other  costs,  charges  and  expenses  against  said  decedent  and 
his  estate  and  payable  in  the  State  of  Illinois ;  that  the  pro- 
ceeds of  said  note  were  not  necessary  to  pay  any  liability 
against  the  estate  of  said  decedent  in  Illinois  or  elsewhere, 
for  which  his  estate  in  the  hands  of  the  plaintiffs  was  liable, 
but  were  required  and  necessary  to  pay  the  debts  of  the  de- 
cedent for  which  his  estate  in  the  hands  of  said  Joseph  was  lia- 
ble, being  claims  of  creditors  in  Indiana;   that  before  the 
taking  out  of  letters  of  administration  in  this  State,  said  Knox 
county  creditors  filed  their  claims  before  the  probate  court 
having  jurisdiction  of  said  estate  in  Lawrence  county,  Illi- 
nois; that  the  plaintiffs  herein  knew  tli A  said  claims  were 
just,  due  and  owing  from  the  decedent  and  his  estate  and  un- 
paid, but  they  refused  to  allow  or  pay  them ;  whereupon  said 
claimants  dismissed  their  claims  at  their  own  costs,  to  avoid 
zn  adjudication  against  them,  and  the  great  expense  of  pros- 
ecuting said  claims  in  a  foreign  jurisdiction. 

When  administrations  upon  the  estate  of  a  decedent  are 
granted  in  different  States,  that  granted  in  the  State  in  which 
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the  intestate  was  domiciled  is  the  principal  or  primary  ad- 
ministration, and  all  others  are^ancillary.  Where  an  intes- 
tate was  domiciled  and  died  outside  of  this  State^  there  can  be 
no  valid  grant,  in  this  State,  of  administration  upon  his  es- 
tate, unless  he  left  assets  here^  or  assets  of  such  intestate  have 
come  into  this  State  after  his  death.  2  B.  S.  1876,  p.  493, 
section  8;  R.  S.  1881,  section  2228;  JeffersonvUle  R.  JR.  Oo. 
V.  Swayne,  26  Ind.  477. 

It  is  well  settled  that  between  different  administrators  in 
different  States  there  is  no  privity.  Each  is  accountable  to 
the  tribunal  under  which  he  exercises  his  trust,  and  admin- 
istration upon  assets  which  have  properly  come  to  the  hands 
of  an  administrator  under  his  appointment,  and  for  which  he 
is  accoumtable  to  such  legal  tribunal,  can  not  be  impaired  or 
abridged  by  a  grant  of  administration  to  another  person  in 
another  State.  Each  portion  of  the  estate  should  be  admin- 
istered in  the  State  in  which  possession  is  taken  by  an  ad- 
ministrator pursuant  to  lawful  authority. 

The  different  administrators  deriving  authority,  as  sudi, 
from  different  sovereignties  are  independent  of  each  other, 
and  acquire  rights  over  different  assets,  except  as  the  resid- 
uums  of  ancillary  administrations  may  by  transmission  to  the 
primary  administration  become  assets  thereof. 

The  administrators  in  Illinois,  the  domicile  of  the  intes- 
tate, could  not  be  deprived,  through  ancillary  administration 
in  this  State,  of  assets  reduced  to  possession  by  such  princi- 
pal administrators,  and  in  course  of  administration  .by  them 
in  that  State. 

The  note  in  suit  was  given  in  Illinois  to  the  principal  ad- 
ministrators for  property  sold  by  them,  which  constituted  as- 
sets of  the  estate  subject  to  the  jurisdiction  of  the  probate 
court  of  the  intestate's  domicile.  The  note  might  have  been 
assigned  by  the  payees,  or  they  could  sue  thereon  in  this 
State  either  in  their  own  right  or  in  their  character  as  admin- 
istrators.    Speelman  v.  Cidbertaon,  15  Ind.  441. 

The  leaving  of  the  barrel  of  whiskey  in  this  State  by  the 
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intestate  authorized  the  grant  of  ancillary  administration 
here,  and  it  was  proper  to  take  proof  of  the  claims  of  the 
domestic  creditors,  and  to  satisfy  such  as  were  allowed,  so  far 
as  could  be  done  through  such  administration,  and  to  trans- 
mit any  surplus  to  the  domiciliary  administration.  But  in 
the  course  of  such  ancillary  administration,  nothing  could 
properly  be  treated  as  assets  subject  to  be  administered  there- 
under, which  could  not  constitute  such  assets  as  would,  in  the 
absence  of  all  other  assets,  authorize  a  grant  of  letters  here. 

A  citizen  of  this  State  going  into  another  State  and  there 
purchasing  of  an  administrator  property  which,  in  the  course 
of  administration^  has  passed  under  the  jurisdiction  of  a 
proper  probate  tribunal  of  that  State,  and  for  the  purchase- 
money  executing  to  such  administrator  a  negotiable  promis- 
sory note,  can  not  thereby  create  assets  in  this  State  on  which 
a  grant  of  ancillary  administration  can  properly  be  made 
here. 

Payment  was  made  by  the  appellants  voluntarily  to  said 
Joseph,  without  surrender  to  them  of  their  note,  which  was 
still  held  by  the  foreign  administrators  through  the  bank  at 
which  it  was  made  payable,  and  at  which  it  may  have  been 
left  by  them  for  collection. 

"Whether  the  indebtedness  of  the  appellants  upon  said  note 
might  have  been  reached  by  said  domestic  creditors  of  the 
intestate  by  attachment  and  garnishment,  we  need  not  here 
inquire.  Such  a  proceeding  would  have  been  a  recognition 
of  the  title  of  the  appellees  as  administrators;  the  course 
pursued  was  an  ignoring  of  their  title. 

The  judgment  should  be  affirmed. 

Per  Cubiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants. 

Filed  Jan.  11, 1884. 
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Supreme  CJourt. — Error, — A  refusal  to  strike  out  a  pleading  is  not  avail- 
able error. 

Same. — The  overruling  of  t^  demurrer  to  a  pleading  which  is  afterwards 
amended  is  not  available  error. 

Rules  of  CSqubt. — Change  </  Venue. — A  rule  of  court  which  requires  mo- 
tions for  change  of  venue  in  civil  cases  to  be  made  not  later  than  the 
day  set  for  trial,  unless  excuse  for  delay  be  shown,  is  valid. 

Replevin. — Complaint, — Deject  Cured  After  Verdict, — A  complaint  in  re- 
plevin, which  does  not  allege  that  the  property  is  detained  in  the  county 
where  the  suit  is  brought,  is  not  for  that  cause  bad  after  verdict. 

Same. — Insane, — Guardian  and  Ward, — Com  Distinguished, — A  complaint 
in  replevin,  by  one  suing  as  guardian  of  an  insane  person,  need  not  aver 
that  the  ward  has  been  judicially  adjudged  insane,  or  that  the  plaintiff 
has  been  duly  appointed  his  guardian.  ''A.,  guardian  of  B.,  a  person 
of  unsound  mind,  says,"  etc.,  is  sufficient.  Hurdenbrook  v.  Sherwood,  72 
Ind.  403,  distinguished. 

Same. — Description  of  Properly. — If  a  complaint  in  replevin  show  a  suffi- 
cient reason  why  the  plaintiff  can  not  give  a  specific  description  of  the 
property,  a  general  description  will  be  sufficient  on  demurrer,  and  it  is 
so  after  verdict  even  if  no  such  excuse  be  shown. 

Same. — Averment  of  Title, — In  replevin  by  a  guardian,  an  averment  that 
"  the  plaintiff,  as  guardian,  is  entitled  to  the  possession,"  etc.,  sufficiently 
shows  the  plaintiff's  title. 

Same. — Revocation  of  Gift. — Ajiswer. — Reply. — To  a  complaint  in  replevin 
by  the  guardian  of  one  insane,  it  was  answered  that  the  ward  gave  the 
property  to  the  defendant.  Reply,  that  the  ward  was  insane,  and  that 
since  his-  appointment  the  guardian  had  demanded  the  property  and 
revoked  the  gifts. 

Held,  that  the  reply  was  bad  for  not  alleging  a  continuance  of  the  ward's 
insanity,  a  judicial  determination  that  he  was  insane,  and  that  the 
guardian  was  lawfully  appointed  and  qualified. 

From  the  Harrison  Circuit  Court. 

W,  T,  Jones,  W,  T.  Zenor  and  W.  H.  H,  Hudson^  for  appel- 
lant. 

B,  P.  Douglass,  8.  31.  Stockslager,  W.  N.  Tracewell  and  R. 
J.  Tracewell,  for  appellee. 

BiCKNELL,  C.  C. — ^This  was  an  action  of  replevin  by  the 
appellee^  as  guardian  of  a  person  of  unsound  mind^  against 
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Cornelius  R.  Hoke  and  Lavina,  his  wife ;  it  was  commenced 
in  February,  1880,  and  was  tried  at  November  term,  1880. 

There  was  a  finding  by  the  court  for  the  defendant  Cor- 
nelius and  against  the  defendant  Lavina,  with  one  cent  dam- 
ages, and  that  the  value  of  the  property  was  $5^14,  and  that 
she  had  the  same  in  her  possession  and  fraudulently  concealed 
it,  and  that  the  plain tiflF  was  entitled  to  an  execution  against 
the  body  of  said  Lavina  unless  she  would  forthwith  surren- 
der said  property  or  pay  its  said  value  into  court. 

The  defendant  Lavina  moved  for  a  new  trial ;  this  motion 
was  overruled.  She  also  moved  in  arrest  of  judgment,  and 
this  motion  was  overruled.  Judgment  was  rendered  pursuant 
to  the  finding.  The  defendant  Lavina  moved  that  the  judg- 
ment be  modified  by  striking  out  the  award  of  execution 
against  her  body;  this  motion  was  overruled,  and,  with  the 
action  of  the  court  thereon,  was  made  a  part  of  the  record  by 
order  of  the  court.  The  defendant  Lavina  appealed.  There 
is  a  special  bill  of  exceptions  showing  a  motion  for  a  change 
of  venue  and  the  action  of  the  court  thereon,  but  there  is  no 
other  bill  of  exceptions. 

Seventeen  errors  are  assigned.  Of  these,  the  first  alleges 
error  in  refusing  to  strike  from  the  files  an  affidavit  for  a 
change  of  venue  made  by  the  plaintiff  at  February  term, 
1880,  and  the  eleventh  alleges  error  in  overruling  the  defend- 
ant's motion  for  a  change  of  venue  at  November  term,  1880.. 
These  are  not  proper  assignments  of  error.  Jones  v.  Ritten- 
house,  87  Ind.  348. 

The  fifth  specification  of  error  presents  no  question,  be- 
cause a  motion  to  strike  out  a  pleading  must  be  shown  by 
a  bill  of  exceptions,  unless  it  is  made  part  of  the  record  by 
order  of  the  court,  Indiana^  etc,  Co,  v.  MilUean,  87  Ind.  87 ; 
and  because  a  refusal  to  strike  out  a  pleading  is  not  available 
as  error,     Lo^ke  Erie,  etc,  R,  W.  Co.  v.  Kinsey,  87  Ind.  514. 

The  sixth  and  seventh  specifications  of  error,  so  far  as 
they  relate  to  the  fifth,  sixth  and  seventh  paragraphs  of  the 
complaint,  are  expressly  waived  by  the  appellant  in  her  brief, 
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and  so  far  as  they  relate  to  the  fourth  paragraph  of  the  com- 
plaint, the  record  shows  that  after  a  demurrer  to  that  para- 
graph was  overruled  the  paragraph  was  amended,  and  there 
was  no  demurrer  to  the  amended  fourth  paragraph.  There- 
fore, if  there  was  error  in  overruling  the  demurrer  to  the 
original  fourth  paragraph,  it  is  not  available.  Wiles  v.  Lam- 
beyi,  66  Ind.  494 ;  White  v,  Garretson,  34  Ind.  514 ;  ShoH  v. 
StoUs,  58  Ind.  29 ;  Murphy  v.  Teter,  56  Ind.  545.  The  eighth 
specification  of  error  is  waived  by  the  appellant  in  her  brief. 

The  twelfth  specification  of  error  is  that  the  court  over- 
ruled the  motion  for  a  new  trial. 

There  are  sixteen  reasons  for  a  new  trial,  but  theappellant, 
in  her  brief,  discusses  the  first  and  third  reasons  only,  which  are : 

1.  The  finding  is  contrary  to  law. 

3.  The  court  erred  in  overruling  the  defendant's  motion 
for  a  change  of  venue. 

In  the  absence  of  a  bill  of  exceptions  showing  the  evi- 
dence, we  can  not  say  that  the  finding  was  contrary  to  law- 
It  appears  by  the  special  bill  of  exceptions  that  the  motion 
for  a  change  of  venue  was  overruled  because  it  was  not  made 
in  the  time  limited  by  a  rule  of  the  Harrison  Circuit  Court, 
no  excuse  being  shown  for  the  delay.  The  rule  required  such 
a  motion  to  be  made,  in  civil  causes,  not  later  than  the  day 
set  for  the  trial.  The  rule  was  valid,  and  there  was  no  error 
in  overruling  the  motion.     Jones  v.  Rittenhouse^  supra. 

The  sixteenth  specification  of  error  is  not  alluded  to  in  the 
appellant's  brief,  and  is  therefore  r^arded  as  waived. 

The  fourteenth  specification  of  error  is  not  discussed  in  the 
appellant's  brief,  and  is  therefore  regarded  as  waived. 

The  second,  third  and  fourth  specifications  of  error  present 
questions  as  to  the  suiSciency  of  the  amended  first,  second 
and  third  paragraphs  of  the  complaint. 

The  ninth  and  tenth  specifications  are,  overruling  the  ap- 
pellant's separate  demurrer  to  the  second  paragraph  of  the 
reply  to  the  second,  third  and  fourth  paragraphs  of  ^the  ap- 
pellant's separate  answer. 
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The  thirteenth  specification  is,  overniliug  the  motion  in  ar- 
rest of  judgment. 

The  fifteenth  is,  overruling,  the  motion  to  modify  the  judg- 
ment. 

The  seventeenth  specification  of  error  is,  that  neither  par- 
agraph of  the  amended  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  when  separately  considered. 

This  last  specification  of  error  is  good  because  it  puts  in 
issue  the  sufficiency  of  the  whole  complaint  as  amended,  con- 
sidered with  reference  to  each  paragraph.  Iligghis  v.  Keii- 
dally  73  Ind.  522.  It  may  be  considered  in  connection  with 
the  second,  third  and  fourth  specifications  of  error,  which 
<juestion  the  sufficiency  of  the  amended  first,  second  and  third 
paragraphs  of  the  complaint. 

The  first  objection  to  the  first  three  paragraphs  of  the 
amended  complaint  is  that  none  of  them  states  that  the  prop- 
erty was  detained  in  the  county  of  Harrison.  This  is  not  a 
valid  objection.     Hodson  v.  Warner^  60  Ind.  214. 

The  second  objection  to  the  entire  complaint  is  that  none 
of  the  paragraphs  contains  an  averment  that  Joseph  Hutsler 
had  been  judicially  declared  to  be  a  person  of  unsound  mind, 
and  that  the  plaintiff  had  been  duly  appointed  his  guardian. 
The  averment  is :  "  Greorge  W.  Applegate,  guardian  of  Jo- 
seph Hutsler,  a  person  of  unsound  mind,  *  *  *  gays  that 
plaintiff  as  such  guardian  is  entitled  to  the  possession,  etc.'' 

It  was  held  in  Hardenbrook  v.  Sherwood^  72  Ind.  403,  that 
a  complaint  by  the  guardian  of  an  insane  person  to  have  an 
act  of  such  person  set  aside  as  absolutely  void  should  allege 
that  such  person  had  been  duly  adjudged  to  be  of  unsound 
mind,  and  that  such  guardian  had  been  legally  appointed  and 
qualified.  The  court  said  that  such  facts  might  be  inferred 
from  the  statement,  "  Martin  V.  B.  Sherwood,  guardian  of 
Edward  Walburn,  a  person  of  unsound  mind,''  complains, 
but  that  such  facts  ought  to  be  alleged  and  not  left  to  infer- 
ence merely,  in  such  a  complaint. 
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That  case  was  not  like  the  present  case.  Here  the  plaintiff 
is  not  seeking  to  have  any  act  of  his  ward  declared  void.  He 
is  seeking  to  enforce  a  chose  in  action  of  his  ward.  Bear8» 
V.  Montgomery,  46  Ind.  544.  The  guardian  of  a  lunatic  has 
the  same  powers  and  duties  as  the  guardian  of  a  minor.  R. 
S.  1881,  sections  5148,  2551.  Stumph  v.  Pfeiffer^  58  Ind.  472. 
He  may  sue  in  his  own  name  without  joifling  his  ward.  K. 
S.  1881,  section  252.  In  Favorite  v.  Slauter,  79  Ind.  562,  it 
was  held  that  the  complaint  of  the  guardian  of  a  minor  was 
not  defective  for  a  failure  to  show  the  guardian's  appointment. 
In  replevin  the  question  is,  who  is  entitled  to  the  possession  ? 
Ilighnote  v.  WhUe^  67  Ind.  596 ;  Entsminger  v.  Jackson,  73 
Ind.  144. 

Ordinarily, 'the  plaintiff  need  not  "allege  the  source  of  his 
title  to  the  property.  Krug  v.  McGUliard,  76  Ind.  28.  And 
we  think  that  in  an  action  of  replevin  by  a  guardian  for  the 
property  of  his  insane  ward,  the  complaint  need  not  aver  that 
the  ward  has  been  adjudged  insane,  nor  that  the  guardian  has 
been  duly  appointed.  It  was  so  decided  in  Hoke  v.  Applegate, 
88  Ind.  530. 

The  next  objection  to  the  complaint  is  that  it  contains  do 
sufficient  description  of  the  property  in  any  of  the  four 
amended  paragraphs. 

In  the  first  paragraph  the  description  is,  "to  wit,  a  certain 
number  of  bills  or  U.  S.  treasury  notes,  commonly  called 
'greenbacks,'  amounting  to  $11,272.86.  The  denominations 
of  said  bills  or  notes  the  plaintiff  is  unable  to  give,  for  the 
reason  that  the  same  are  in  the  possession  of  the  defendant," 
and  foi*the  same  reason  plaintiff  is  unable  to  give  any  definite 
description  of  the  property. 

In  the  second  paragraph  the  description  is,  "to  wit,  $11,- 
282.66  in  notes  or  bills  of  the  national  bank  currency  of  the 
United  States." 

In  the  third  paragraph  the  description  is,  "to  wit,  four  per 
cent.  United  States  Government  bonds,  treasury  notes,  com- 
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monly  called  greenbacks^  aud  national  bank  currency^  com- 
monly called  blackbacks^  amounting  in  the  aggregate  to  the 
sum  of  $11,272.86." 

In  the  fourth  paragraph  the  description  is,  "  to  wit,  one  lot 
of  paper  money  of  the  lawful  funds  of  the  United  States, 
known  as  United  States  treasury  notes,  commonly  called 
greenbacks,  of  the' amount  and  value  of  $9,514,  one  lot  of 
paper  money  of  the  lawful  funds  of  the  United  States,  known 
as  national  bank  notes,  commonly  called  blackbacks,  of  the 
amount  and  value  of  $9,514,  one  lot  of  paper  money  of  the 
lawful  funds  of  the  United  States,  composed  of  United  States, 
treasury  notes,  commonly  called  greenbacks,  and  national 
bank  notes,  commonly  called  blackbacks,  of  the  amount  and 
value  of  $9,514." 

In  the  second  and  third  paragraphs  the  same  excuse  for  not 
giving  a  better  description  is  made,  &s  in  the  first  paragraph. 

None  of  the  paragraphs  states  an  unlawful  taking  of  the 
property ;  the  charge  is  unlawful  detainer  only. 

In  Wilson  v.  Rybolt,  17  Ind.  391,  in  was  said  that  formerly, 
in  Indiana,  the  two  actions,  detinue  for  an  unlawful  deten- 
tion, and  replevin  for  an  unlawful  taking  and  detention,  cov- 
ered the  whole  ground  of  unlawful  deprivation  of  personal 
property,  so  fiir  as  recovering  the  specific  articles  was  con- 
cerned, and  that  the  action  provided  by  the  code  for  the  re- 
covery of  personal  property  covered  the  entire  ground  of 
both  of  such  actions. 

Where,  therefore,  as  in  the  case  at  bar,  no  unlawful  taking 
is  alleged,  and  an  unlawful  detainer  only  is  complained  of, 
the  sufiiciency  of  the  complaint  must  be  determined,  except 
where  the  statute  make  a  difference  by  the  rules  heretofore 
existing.  One  of  those  rules  was  that  the  complaint  must 
describe  the  property  demanded.  It  seems  to  be  an  una- 
voidable result  that  a  party  claiming  one  article  of  property 
can  not  recover  any  other,  and  that  where  an  attempted  de- 
scription fiiils  to  describe,  there  is  no  cause  of  action.    Hence 
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it  was  held  originally^  that  the  complaint  must  be  so  certain 
that  the  thing  detained  may  be  known,  and  that  therefore 
the  action  could  not  be  maintained  for  money,  unless  in  a 
box  or  the  like.  Co.  Litt.  286,  b.  And  that  the  thing  claimed 
should  be  clearly  distinguishable  from  other  property ;  there- 
fore, the  action  would  lie  for  deeds  or  other  writings,  if  the 
plaintiff  could  describe  them,  or  for  writiYigs  in  a  chest,  etc., 
without  a  particular  description  of  the  writings.  Bacon  Ab. 
Detinue  (B).  In  TFi&ow  v.  RyboUj  supra,  a  title  deed  was 
recovered.  # 

More  particularity  was  always  necessary  in  the  description, 
where  the  goods  themselves  were  to  be  recovered,  than  in 
trespass,  or  case,  or  trover,  where  damages  only  were  sought. 
1  Chit.  PI.  377;  2  Saund.  74  n.  1.  But  even  in  a  suit  for 
unlawful  taking,  it  was  held  that  the  description  '' divers 
goods  and  chattels  of  the  plaintiff^'  is  insuiBcient.  Pope  v. 
Tillman,  7  Taunt.  642. 

The  statute,  R.  S.  1881,  section  1547,  requires  that  in  an 
action  of  replevin  before  a  justice  of  the  peace,  the  complaint 
shall  specifically  describe  the  property.  The  aode  contains 
no  such  provision  as  to  replevin  suits  in  the  circuit  court, 
but  the  latter  require  no  less  accuracy  than  the  former. 

In  Smith  v.  Stanford,  62  Ind.  392,  it  was  said  that  the  ob- 
ject of  this  "specific  description  "  is  to  enable  the  proper  of- 
ficer to  take  the  property  described  and  deliver  it  to  the 
plaintiff. 

In  Minchrod  v.  Windoes,  29  Ind.  288,  "a  box  of  skins  and 
furs,  marked  J.  Windoes,  Logansport,  Indiana,''  was  held  suf- 
ficient. 

In  OnstaU  v.  Beamy  30  Ind.  259,  "  one  white  shoat ''  was 
held  sufficient. 

In  Highnote  v.  White,  supra,  the  following  was  held  suffi- 
cient :  "  One  promissory  note  for  one  hundred  dollars,  exe- 
cuted by  James  Sawyers  to  Agnes  White.''  This  description 
was  clearly  within  the  authorities ;  it  identified  the  note,  but 
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to  say  one  promissory  note^  or  a  number  of  promissory  notes^ 
or  a  lot  of  greenbacks  and  blackbaeks  and  United  States 
government  bonds,  without  anything  further,  identifies  noth- 
ing. See  Low  v.  Martin,  18  111.  286 ;  Sxxle  v.  -Hoi€,84  Ind.  137. 

It  has  been  held,  however,  that  where  circumstances  ren- 
der a  specific  description  impossible,  a  more  general  descrip- 
tion may  be  sufficient,  if  the  circumstances  are  stated  in  the 
pleading  by  way  of  excuse,  and  are  a  sufficient  excuse.  Stale 
V.  Hokcy  supra.  We  think  the  excuse  stated  in  each  of  the 
first  three  amended  paragraphs  of  the  complaint  is  sufficient, 
and  that  these  paragraphs  were  not  bad  for  insufficiency  in 
the  description  of  the  property.  Objection  was  taken  to  these 
paragraphs  by  demurrer. 

There  was  no  demurrer  to  the  fourth  amended  paragraph 
•of  the  complaint;  its  sufficiency  is  questioned  only  by  the 
SDventeenth  specification  of  the  assignment  of  errors,  which 
alleges  that  none  of  the  paragraphs,  separately  considered, 
contains  facts  sufficient.  This  amended  fourth  paragraph 
contains  no  excuse  for  the  want  of  a  more  specific  descrip- 
tion. But  the  description  given  in  this  fourth  paragraph  is 
*^  one  lot  of  paper  money  of  the  lawful  funds  of  the  United 
States,  known  as  United  States  treasury  notes  commonly 
called  ^  greenbacks,^  of  the  amount  and  value  of  $9,514,  one 
lot  of  paper  money  of  the  lawful  funds  of  the  United  States, 
known  as  national  bank  notes,  commonly  called  ^blackbaeks,' 
of  the  amount  and  value  of  $9,514,  one  lot  of  paper  money 
of  the  lawful  funds  of  the  United  States,  composed  of  United 
States  treasury  notes,  commonly  called  ^  greenbacks,'  and  na- 
tional bank  notes,  commonly  called  ^blackbaeks,'  of  the  amount 
and  value  of  $9,514.''  We  think  that  after  verdict  this  de- 
scription ought  to  be  held  sufficient.  See  the  case  of  OnstaU 
V.  Ream,  supra,  and  the  case  there  referred  to. 

Another  objection  to  the  amended  first,  second,  third  and 
fourth  paragraphs  of  the  complaint  is,  that  none  of  them 
Vol.  92.-37 
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shows  that  the  property  belonged  to  the  lunatic.  In  the  first 
two  of  these  paragraphs^  the  allegation  is  that  ^'  the  plaintiff^  as 
guardian/^  etc.,  "  is  entitled  to  the  possession."  This  shows 
that  the  property  belonged  to  the  lunatic ;  the  plaintiff  could 
not  be  entitled  to  the  possession  as  guardian  unless  it  was 
the  property  of  his  ward. 

In  the  third  and  fourth  of  these  paragraphs  the  allegatioD 
is,  "George  W.  Applegate,  guardian,"  etc.,  "is  entitled  to  the 
possession."  If,  in  these  paragraphs,  the  statement  of  the 
guardianship  be  regarded  as  merely  deacriptio  personcBy  then 
the  paragraphs  state  a  good  cause  of  action  in  &vor  of  the 
plaintiff  individually  in  his  own  right. 

A  motion  might  have  been  sustained  to  separate  the  causes 
of  action,  but  upon  the  demurrer  to  the  third  amended  para- 
graph the  ruling  of  the  court  was  right,  so  far  as  the  objec- 
tion now  under  consideration  is  concerned. 

There  was  no  error  in  overruling  the  demurrers  to  the 
amended  first,  second  and  third  paragraphs  of  the  complaint. 
,  The  complaint  consisted  of  four  amended  paragraphs,  of 
which  the  first  three  were  demurred  to,  and  the  fourth  was 
not  demurred  to.  The  seventeenth  specification  of  error  was 
an  objection  to  the  entire  complaint;  that  no  one  of  the 
amended  paragraphs,  separately  considered,  vStates  facts  suffi- 
cient. Upon  such  an  assignment,  if  anv  one  of  the  para- 
graphs is  good,  the  assignment  is  not  sustained.  Raymond 
V.  Saucer^  84  Ind.  3 ;  Trammel  v.  Chipman,  74  Ind.  474, 
We  have  seen  that  the  first,  second  and  third  amended  para- 
graphs were  sufficient ;  the  appellant  therefore  can  take  no 
benefit  by  the  seventeenth  specification  of  error. 

The  ninth  and  tenth  specifications  of  error  are,  that  the 
court  overruled  the  appellant's  separate  demurrer  to  the  sec- 
ond paragraph  of  the  reply  to  the  second,  third  and  fourth 
paragraphs  of  her  separate  answer. 

These  paragraphs  of  answer  stated,  in  substance,  that  the 
alleged  lunatic  at  different  times  made  gifls  to  her  of  several 
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sums  of  money,  and  that  these  gifts  were  the  only  moneys 
ever  received  by  the  appellant  from  the  alleged  lunatic. 
The  second  paragraph  of  reply  to  these  answers  was : 
"  2d.  The  plaintiff,  for  further  reply  to  the  second,  third 
and  fourth  paragraphs  of  the  separate  answer  of  the  defend- 
ant Lavina  Hoke,  says,  that  at  the  time,  and  long  theretofore, 
at  which  it  is  alleged  plaintiff's  said  ward  made  the  gifts  and 
donations  therein  mentioned,  his  said  ward  was  of  unsound 
mind  and  incapable  of  managing  his  own  affairs,  and  that 
since  his  appointment  as  guardian  of  said  Joseph  Hutsler,  and 
before  the  commencement  of  this  suit,  he  demanded  of  the  de- 
fendants the  moneys  alleged  in  each  of  said  paragraphs  to  have 
been  given  or  donated  to  her  by  his  said  ward  for  her  own 
use,  or  to  her  in  trust  for  the  use  of  the  other  persons  therein 
mentioned,  and  that  he  has  revoked,  and  did  before  the  com- 
mencement of  this  action  revoke,  any  and  all  gift;s  or  gift,  do- 
nation or  donations,  that  his  said  ward  may  have  attempted  to 
make,  or  may  have  made  as  alleged  in  the  answer.'^ 

This  was  a  bad  reply.  It  is  not  alleged  that  at  the  time 
said  gifts  were  made  said  ward  had  been  judicially  declared  to 
be  of  unsound  mind ;  therefore  his  gifts  were  not  void  but 
voidable,  and  were  capable  of  afiBrmance  or  disaffirmance 
by  him  upon  removal  of  his  disability.  Hoke  v.  Applegate, 
88  Ind.  530.  It  is  not  alleged  that  the  disability  continued 
all  the  time,  nor  that  the  contract  was  not  affirmed  upon  re- 
moval of  the  disability.  In  this  reply  the  guardian  is  seek- 
ing to  disaffirm  the  voidable  act  of  his  ward ;  he  claims  that 
before  suit  brought  he  revoked  the  gift's,  but  he  had  no  au- 
thority to  do  that  unless  the  lunatic  had  been  judicially  de- 
clared to  be  such,  nor  unless  the  guardian  had  been  duly  ap- 
pointed, and  was  such  at  the  time  of  the  alleged  revocation. 
The  reply  contains  no  such  averments ;  the  case,  therefore, 
comes  dirQctly  within  the  authority  of  Hardenbrook  v.  Sher- 
wood, supra,  and  Hoke  v.  Applegate,  supra,  in  both  of  which 
it  was  held  that  where  a  guardian  of  a  lunatic  seeks  to  have 
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the  acts  of  the  lunatic  set  aside  as  void,  he  must  allege  in  his 
pleading  the  continuance  of  the  disability^  and  that  such  per- 
son had  been  duly  adjudged  to  be  of  unsound  mind^  and  that 
the  guardian  had  been  legally  appointed  and  qualified.  In 
Hardenbrook  v.  Sherwood,  supra,  the  court  said:  "It  can 
not  be  presumed  in  the  appellee^s  favor,  in  the  absence  of  any 
allegation  to  that  effect,  either  that  the  alleged  disability  of 
said  Walburn  was  a  continuing  disability,  or  that,  upon  its  re- 
moval, he  had  not  ratified  "  it  in  any  way. 

The  court,  therefore,  erred  in  overruling  the  appellant's  de- 
murrer to  the  second  paragraph  of  the  appellee's  reply  to  the 
second,  third  and  fourth  paragraphs  of  her  separate  answer. 

As  the  judgment  must  be  reversed  for  this  error,  it  is  not 
necessary  to  consider  the  remaining  assignments  of  error. 

The  judgment  ought  to  be  reversed^ 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  reversed,  at  the  costs  of  the  appellee, 
and  this  cause  is  remanded,  with  instructions  to  the  court' be- 
low to  sustain  the  demurrer  to  the  second  paragraph  of  the 
reply  to  the  second,  third  and  fourth  paragraphs  of  the  ap- 
pellant's separate  answer,  and  to  permit  both  parties  to  amend 
their  pleadings. 

Filed  Jan.  11,  1884. 
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j-^-i-  ^*'  CommtsgioTien. — A  county  board  in  1 863  offered  a  bounty  of  $200  to  each 

164   6^1  person  who  would  enlist  as  a  soldier,  a  county  bond  for  which  would  be 

^^  ^  delivered  on  demand.    M.  enlisted  and  became  entitled  to  a  bond,  but 

did  not  demand  it  until  1879,  when  it  was  refused.    Suit  was  brought 
within  six  years  from  the  demand. 
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Heldf  that  the  cause  of  action  did  not  accrue  until  the  demand. 

Held,  also,  that  the  demand  should  have  been  made  within  a  reasonable 
time,  which  was  the  period  of  limitation,  and  the  statute,  in  equity,  be- 
gan to  run  at  the  expiration  of  the  period  within  which  the  demau i 
should  have  been  made. 

Held,  also,  that  the  contract  between  the  county  and  M.  was  a  parol  con- 
tract, and  the  period  of  limitation  was  six  years. 

From  the  Shelby  Circuit  Court. 

JB.  F,  Love,  H,  G,  Morrison,  T.  B.  Adams,  and  L,  T.  Michn 
ener,  for  appellants. 

X.  J,  Hackney  and  E.  K,  Adams,  for  appellee. 

CoLERiCK,  C. — This  was  an  action  brought  by  the  appel- 
lant High  against  the  appellee^  the  board  of  commissioners 
of  Shelby  county,  to  recover  the  amount  of  a  bounty  offered 
by  said  board  to  persons  enlisting  in  the  military  service  of 
United  States  in  the  late  war  of  the  Kebellion,  to  fill  a  quota 
assigned  to  Shelby  county  under  a  call  of  the  President  of 
the  United  States  for  volunteers  to  suppress  the  Rebellion. 

The  complaint,  in  substance,  avers  that  on  the  2d  day  of  No- 
vember, 1863,  said  board  made,  and  entered  upon  the  record 
of  its  proceedings,  an  order,  a  copy  of  which  is  set  forth  in 
the  complaint,  the  material  part  of  which  order  is :  "  Where- 
fore, it  is  ordered  by  the  board  that  a  bounty  of  $100  be  paid 
to  each  and  every  volunteer  to  fill  up  the  quota  of  Shelby 
county  under  the  last  call  of  the  President  of  the  United 
States,  so  soon  as  said  volunteer  shall  be  mustered  and  sworn 
into  the  service  of  the  United  States.'^  It  further  avers  that 
afterwards,  December  17th,  1863,  said  board  made  and  en- 
tered upon  its  said  record,  an  additional  order,  a  copy  of 
which  is  also  set  forth  in  the  complaint,  which  order,  in  part^ 
is  as  follows :  "  And  said  petition "  (referring  to  a  petition 
which  had  been  presented  to  the  board  by  citizens  of  said 
county,  asking  the  board  to  offer  an  additional  bounty  to  vol- 
unteers to  fill  said  quota)  *' being  read,  and  the  board  being 
sufficiently  advised,  do  now  consider  it  expedient,  for  the  pur- 
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pose  of  encouraging  volunteering,  to  offer  a  bounty  of  $10Q 
in  addition  to  the  one  offered  by  the  board  on  the  2d  day  of 
November,  A.  D.  1863.  Therefore,  it  is  ordered  by  the  board 
that  each  and  every  volunteer  volunteering  under  the  last  call 
of  the  President  of  the  United  States,  to  fill  Shelby  county's 
quota,  to  the  number  not  exceeding  two  hundred,  be  allowed 
and  paid  the  sum  of  $100,  in  addition  to  thje  $100  heretofore 
allowed  by  this  board,  to  be  paid  in  a  county  bond  of  Shelby 
county,  Indiana,  payable  in  two  years,  and  bearing  interest 
at  the  rate  of  six  per  cent,  per  annum  from  date  of  issuing: 
Provided,  however,  That  all  volunteers  that  have  received  a 
bounty  of  $100  from  the  several  townships  that  have  offered 
a  bounty  in  addition  to  the  one  offered  by  this  board  Novem- 
ber 2d,  1863,  be  not  allowed  additional  bounty  offered  by  this 
board.  And  it  is  further  ordered  by  the  board  that  the  town- 
ship that  has  paid  a  bounty  of  $100  in  addition  to  the  bounty 
of  $100  offered  November  2d,  1863,  by  this  board,  have  the 
same  refunded  by  Shelby  county.  And  it  is  further  ordered  that 
two  hundred  and  fifty-four  county  bonds  be  issued  in  the  sum 
of  $100  each,  to  be  placed  in  the  hands  of  the  auditor,  to  be 
dated  by  him  at  the  date  called  for,  and  to  be  by  him  de- 
livered to  all  volunteers  under  the  last  call  of  the  President 
of  the  United  States,  upon  their  producing  the  proper  certif- 
icate of  the  mustering  officer  that  they  have  been  regularly 
mustered  into  the  United  States  service.  Ordered  by  the 
board  that  the  auditor  be  and  he  is  hereby  authorized  to 
issue  to  each  and  every  volunteer  to  fill  the  quota  of  Shelby 
county,  under  the  last  call  of  the  President  of  the  United  States, 
a  county  order  for  the  sum  of  $100,  for  bounty  offered  by  the 
board  November  2d,  1863.  upon  such  volunteer  filing  with 
said  auditor  the  proper  certificate  of  the  mustering  officer  that 
he  was  regularly  mustered  into  the  United  States  service: 
Provided,  however.  That  no  order  be  issued  to  such  volunteers 
as  have  already  received  such  order ;  said  orders  to  be  issued 
not  to  exceed  in  number  two  hundred  and  five.'' 
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The  complaint  then  avers  that  on  the  4th  day  of  January, 
1864,  Bert  McNeeley  (who  was  made  a  defendant  to  the  ac- 
tion) volunteered  to  fill  the  quota  of  said  county,  the  same  not 
then  having  been  filled,  and  was  credited  to  said  county,  and 
"was  afterwards,  on  the  10th  day  of  January,  1863,  mustered 
into  the  service  of  the  United  States  as  a  soldier;  that  said 
McXeeley,  on  the  15th  day  of  March,  1881,  assigned,  in  writ- 
ing, his  claim  for  said  bounty  to  the  plaintiff,  a  copy  of  which 
assignment  is  filed  with  the  complaint,  McXeeley  being  made 
a  party  to  answer  as  to  his  interest  in  said  claim ;  that  on  the 
10th  day  of  January,  1879,  said  McNeeley  demanded  of  said 
auditor  that  he  issue  and  deliver  to  him  his  warrant  on  the 
treasurer  of  said  county  for  the  amount  of  money  due  to  him 
by  virtue  of  the  orders  made  by  said  board  aforesaid,  but  said 
auditor  refused  and  failed  to  do  so;  that  the  same  has  never 
been  issued,  nor  has  the  said  amount,  or  any  part  thereof,  ever 
been  paid,  although  long  past  due ;  nor  did  said  McNeeley  or 
the  plaintiff  ever  receive  or  obtain  any  bounty  from  any  town- 
ship. Wherefore  plaintiff  prayed  judgment  for  said  sum  of 
$200,  together  with  interest  thereon  since  the  date  of  the  en- 
listment of  McNeeley," and  other  relief. 

To  this  complaint  McNeeley,  who,  for  some  unexplained 
reason,  has  been  improperly  made  a  party  appellant  to  the  ap- 
peal, filed  an  answer,  admitting  the  facts  therein  stated,  and 
the  appellee  filed  its  answer  in  thirteen  paragraphs,  all  of 
which  were  subsequently  withdrawn  except  the  thirteenth,  to 
which  the  appellant  High  demurred,  alleging  insufficiency  of 
facts,  and  the  demurrer  was  overruled,  to  which  ruling  he  ex- 
cepted, and  filed  a  reply  in  one  paragraph,  to  which  the  ap- 
pellee demurred  for  the  want  of  facts,  and,  the  demurrer  being 
sustained,  the  appellant  High  excepted,  and,  refusing  to  plead 
over,  and  electing  to  stand  by  his  reply,  final  judgment  was 
rendered  against  him,  from  which  he  appeals,  and  assigns  as 
errors  for  the  reversal  of  the  judgment: 

1.  The  ruling  of  the  court  on  the  demurrer  to  the  thir- 
teenth paragraph  of  the  answer. 
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2,  The  ruling  of  the  court  on  the  demurrer  to  the  reply. 

3.  The  rendering  of  judgment  against  him  in  &vor  of  the 
appellee. 

The  only  errors  discussed  by  him  are  the  two  first  named, 
and^  therefore,  they  are  the  only  ones  presented  for  our  con- 
sideration. 

First.  Did  the  court  err  in  overruling  the  demurrer  to  the 
thirteenth  paragraph  of  the  answer,  which  was  as  follows : 
'^Thirteenth,  The  defendant,  for  further  answer,  says  that  more 
than  six  years  have  elapsed  since  the  plaintiff's  cause  of  ac- 
tion accrued,  and  before  the  commencement  of  this  action. '^ 

The  same  question,  growing  out  of  and  based  upon  thv> 
same  orders  of  the  same  board  of  commissioners  as  in  this 
case,  was  presented  in  the  same  manner  to,  and  decided  by,  this 
court  in  Sithin  v.  Board,  etc,  66  Ind.  109,  in  which  an  answer, 
pleading  the.  statute  of  limitations  of  six  years,  was  held  ba<L 
The  opinion  of  the  court  upon  the  question  so  presented  is  very 
brief,  viz. :  "  The  second  paragraph  was  clearly  bad.  The  basis 
of  the  action  was  the  written  contract  contained  in  the  orders 
of  the  board  offering  the  bounty.   *    *    The  action  was,  therv- 
fore,  not  barred  in  six  years."   Afterwards  the  same  question 
was  again  presented  to  this  court  in  the  case  of  Board,  €tc,,\\ 
Shipley,  77  Ind.  553,  when  the  case  above  cited  was  reviewed 
and  overruled,  and  it  was  then  held  by  this  court  that  an  of- 
fer of  bounty  to  volunteers  for  military  service,  entered  upon 
the  records  of  a  county  board,  and  the  acceptance  of  the 
offer  by  enlistment  according  to  the  conditions  of  the  offer, 
did  not  constitute  a  contract  in  writing  within  the  meaning 
of  the  statute  of  limitations,  and  that  such  a  contract  resting 
partly  in  writing  and  partly  in  parol  is  to  be  regarded  as  an 
oral  contract,  to  which  the  six  year  period  of  limitation  ap- 
plies.    WoRDEN,  J.,  who  rendered  the  opinion  of  the  court 
in  both  cases,  said,  in  the  case  last  cited :  "  The  order  entered 
by  the  board  of  commissioners  was  not  a  complete  contract. 
Indeed,  it  was  no  contract  at  all.    There  was  no  party  to  it  ex- 
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cept  the  board.  It  was  a  mere  offer  in  writing  to  any  person 
who  might  volunteer  and  be  credited  to  Marion  county^  as 
therein  stated.  It  might,  doubtless,  have  been  withdrawn  en- 
tirely before  any  one  had  volunteered  and  been  credited  as 
provided  for.  Until  some  one  had  accepted  the  offer  by  vol- 
unteering and  had  been  credited  in  accordance  with  the  terms 
of  the  offer^  no  binding  contract  existed.  But  the  acceptance 
of  the  offer,  as  above  stated,  could  only  be  shown  by  evidence 
extraneous  to  the  order  of  the  board.  The  offer  of  the  board 
and  its  acceptance  by  the  appellee,  by  complying  with  its 
terms^  constituted  a  valid  contract;  but  it  existed  in  writing 
so  far  as  the  offer  was  concerned,  and  in  parol  so  far  as  its  ac- 
ceptance was  concerned.  It  became  a  contract  partly  in  writ- 
ing and  partly  oral.  Such  contracts  are  regarded  in  law  as 
oral  contracts,"  and  after  citing  and  reviewing  authorities  in 
support  of  the  conclusion  reached,  the  able  judge  concludes 
by  saying :  "  This  point  was  decided  the  other  way  in  the  case 
of  Sithin  V.  Board,  etc.,  66  Ind.  109,  but  the  point  was  not 
elaborately  argued  or  considered  in  that  case.  Upon  fuller 
argument  and  consideration,  we  are  satisfied  that  we  fell  into 
an  error  in  that  case  upon  the  point  in  question,  and  in  re- 
spect to  this  point  that  case  must  be  overruled."  Since  then 
the  law,  as  declared  in  the  case  of  Board,  etc.,  v.  Shipley,  mi- 
pra,  has  been  recognized  and  approved  by  this  court.  Sec 
Board,  etc,  v.  ^Rller,  87  Ind.  257 ;  Stagg  v.  Compton,  81  Ind. 
171 ;  Puke  v.  Miller,  81  Ind.  190.  Adhering  to  these  recent 
decisions  as 'a  correct  exposition  of  the  law  applicable  to  the 
question  again  presented  to  us  in  this  case,  we  must  hold  that 
no  error  was  committed  in  overruling  the  demurrer  to  the 
answer. 

Second.  Did  the  court  err  in  sustaining  the  demurrer  to 
the  reply  ?    The  reply  is  as  follows : 

"  For  reply  to  the  thirteenth  paragraph  of  the  answer  the 
plaintiff  says  that  this  cause  of  action  did  not  accrue  more 
than  six  years  before  this  suit  was  commenced,  because  he 
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says  that  heretofore,  to  wit,  January  10th,  1879,  and  within 
six  years  prior  to  the  commencement  of  this  suit,  the  plain- 
tiflF's  assignor  demanded  of  the  auditor  of  Shelby  county  that 
he  issue  and  deliver  to  him  his  warrant  on  the  treasurer  of 
Shelby  county  for  the  amount  due  to  him  by  virtue  of  the 
order  named  in  the  complaint,  but  the  said  auditor  failed  and 
refused  so  to  do,  and  no  demand  was  made  by  him  prior 
thereto.     Wherefore  he  demands  judgment/' 

The  statute  of  limitations  does  not  begin  to  run  until  the 
<;ause  of  action  has  accrued,  and  the  law  is  settled  that  where 
an  action  can  not  be  maintained  until  a  demand  has  been 
made,  the  statute  will  not  generally  be  put  in  motion  before 
such  demand  is  made.  Cole  v.  Wright,  70  Ind.  179.  It  does 
not  operate  until  a  party  has  the  ri^ht  to  apply  to  the  proper 
tribunal  for  relief.  Athertonv.  irz7/ia;/i^,  19  Ind.  105;  Lynch 
V.  Jennings y  43  Ind.  276. 

Was  a  demand  in  this  case  necessary?  The  original  order 
made  by  the  board  November  2d,  1863,  contained  an  abso- 
lute promise  to  pay  a  certain  sum  in  money  to  each  person 
volunteering,  as  soon  as  he  was  mustered  into  the  service  and 
assigned  to  fill  the  quota  of  the  county,  but,  by  the  terms  of 
the  amended  and  supplemental  order  above  set  forth,  $100  of 
the  bounty  offered  by  the  board  was  to  be  paid  in  a  bond  of 
the  county,  payable  in  two  years,  with  interest  at  the  rate  of 
six  per  cent,  per  annum,  to  be  dated  by  the  auditor  at  the 
date  called  for,  and  to  be  by  him  delivered  to  the  person  so 
volunteering,  upon  said  person  producing  a  certificate  of  the 
mustering  officer  that  he  had  been  regularly  mustered  into 
the  United  States  service,  and  the  auditor  was  also  authorized 
to  deliver  to  said  volunteer  a  county  order  for  $100  for  the 
bounty  offered  by  the  board  November  2d,  1863,  upon  his 
filing  with  the  auditor  the  certificate  of  the  mustering  oflBcer 
above  referred  to.  It  appears  by  the  complaint  that  Mc- 
Neeley  enlisted,  and  was  mustered  into  the  service  and  as- 
signed to  said  county  after  the  original  order  of  the  board 
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had  been  amended  and  supplemented  as  aforesaid.  By  the 
provisions  of  the  order  as  it  existed  at  the  time  he  enlisted 
and  was  mustered  into  the  service,  he  had  no  claim  against 
the  county  for  money,  but  was  entitled  to  receive,  on  demand, 
from  the  auditor,  a  bond  and  order  as  specified  in  said  order. 
No  demand  need  be  proved  in  a  suit  on  a  promise  to  pay 
money  on  demand.  Ross  v.  Lafayette,  etc.,  R.  R.  Co.y  6  Ind. 
297.  But  a  suit  is  a  legal  demand  for  money  only,  and  an 
action  will  not  lie  on  a  contract  payable  in  anything  other 
than  money  on  demand  until  a  demand  is  made.  Frazee  v. 
McChord,  1  Ind.  224;  7  Wait  Actions  and  Defenses,  p.  366. 

It  will  be  observed  by  the  terms  of  the  order  of  the  board, 
that  the  bond  to  be  issued  was  not  to  be  paid  until  two  years 
from  the  date  of  its  issue,  and  was  not  to  be  issued  until  called 
for.  If  the  person  entitled  to  the  bond  could  successfully 
ibaintain  an  action  to  recover  the  sum  for  which  it  was  to  be 
given,  without  making  a  demand  for  the  bond,  he  would 
thereby  be  able  by  suit  to  enforce  the  collection  of  the  debt, 
to  be  evidenced-by  the  bond,  two  years  before  its  maturity. 

It  appears  to  us  quite  clear  that  McNeeley  or  his  assignee 
had  no  claim  against  the  appellee  which  could  be  enforced  by 
suit,  until  a  demand  for  the  bond  and  order  was  first  made 
and  refused.  But  it  is  claimed  by  the  appellee  that  McNeeley 
or  his  assignee  was  not  entitled  to  receive  the  bond  or  order 
without  first  producing  or  filing  with  the  auditor  the  certificate 
of  the  mustering  officer  referred  to  in  the  order  of  the  board, 
and  that  its  production  and  filing  was  a  condition  precedent  to 
a  right  of  recovery.  This  court  has,  in  several  cases,  decided 
otherwise.  Board,  etc,  v.  Wood,  39  Ind.  345 ;  Bragg  v. 
Board,  etc.,  34  Ind.  405 ;  Board,  etc.,  v.  Woods,  69  Ind.  356. 

Although  the  cause  of  action  did  not  accrue  until  a  demand 
was  made,  yet  the  demand  should  have  been  made  within  a 
reasonable  period  from  the  time  that  it  might  have  been  made. 
A  reasonable  time,  in  the  absence  of  circumstances  justifying 
or  excusing  a  longer  delay,  is  the  time  limited  by  the  statute 
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for  the  commencement  of  the  action.  If  the  rule  was  other- 
wise, a  party,  by  his  own  act  or  failure  to  act,  could  preclude 
the  running  of  the  statute  of  limitations  until  such  time  a.s 
might  suit  his  interest,  convenience  or  pleasure  to  put  it  in 
motion.  In  this  case,  it  appears  by  the  pleadings  that  Mc- 
Neeley  enlisted  on  the  4th  day  of  January  1864,  and  was 
mustered  into  the  service  on  the  10th  day  of  January,  1864, 
at  which  time  he  was  entitled,  on  demand,  to  receive  the  of- 
fered bounty..  He  made  no  demand  for  the  bounty,  according 
to  the  averment  in  the  reply,  until  January  10th,  1879,  being 
fifteen  years  from  the  time  that  he  was  entitled  to  receive  it, 
and  this  action  was  not  instituted  until  October  25th,  1881, 
more  than  seventeen  vears  from  said  time.  In  Wood  on  Lim- 
itation  of  Actions,  section  1 18,  it  is  said :  "  In  all  cases  where 
a  demand  is  necessary  to  fix  the  liability  of  a  party,  *  *  the 
statute  of  limitations  is  not  put  in  motion  until  such  demand 
is  made,  although  if  a  demand  is  not  made  in  a  reasonable 
time  a  court  of  equity  will  treat  the  claim  as  stale,  and  refuse 
to  aid  in  its  enforcement."  See,  to  the  same  effect,  Codman  v. 
RodgerSy  10  Pick. 112;  McDonnell  v.  Branch  Bank,  20  Ala.  313 ; 
Morrison  v.  MuUin,  34  Pa.  St.  12 ;  Palmer  v.  Palmer,  36  Mich. 
487  (24  Am.  R.  605) ;  Thrall  v.  Mead,  40  Yt  640;  Keithlerv. 
Foster,  22  Ohio  St.  27  ;  Jameson  v.  Jameson,  72  Mo.  640.  In 
Palmer  v.  Palmer,  supra,  it  was  held  that  where  a  demand  was 
necessary  to  found  an  action  upon,  the  demand  was  barred 
unless  made  in  six  years.  The  court  said  :  "  We  can  not  but 
think  this  to  be  sound  doctrine ;  whatever  may  have  been  the 
ancient  prejudice  against  statutes  of  limitation  they  are*  now 
regarded  as  just,  and  entitled  to  be  fairly  construed.  If  a 
creditor  has  the  means  at  all  times  of  making  his  cause  of 
action  perfect,  it  would  be  unjust  and  oppressive  to  hold  that 
he  could  postpone  indefinitely  the  time  for  enforcing  his  claim 
by  failing  to  present  it.  He  is  really  and  in  feet  able  at  any 
time  to  bring  an  action,  when  he  can  by  his  own  act  fix  the 
time  of  payment.     It  is  no  stretch  of  language  to  hold  that 
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a  cause  of  action  accrues  for  the  purpose  of  setting  the  statute 
in  motion  as  soon  as  the  creditor  by  his  own  act,  and  in  spite 
of  the  debtor,  can  make  the  demand  payable.  It  may  be 
otherwise,  possibly,  where  delay  is  contemplated  by  the  ex- 
press terms  of  the  contract,  and  where  a  speedy  demand  would 
manifestly  violate  its  intent.  But  where  no  delay  is  contem- 
plated the  rule  is  just  and  reasonable ;  and  the  presentment 
should  be  reasonably  prompt,  or  the  creditor  should  be  sub- 
jected to  the  operation  of  the  statute.'^ 

In  Godman  v.  Rodgers,  supray  it  was  said :  "  Generally, 
where  a  debt  is  payable  in  money  and  on  demand,  the  statute 
of  limitations  begins  to  run  immediately  after  the  debt  is  con- 
tracted ;  but  if  a  demand  previous  to  the  commencement  of 
an  action  is  necessary,  the  statute  will  not  begin  to  run  until 
the  demand  is  made.  But  in  the  latter  case  there  must  be 
some  limitation  to  the  right  of  making  a  demand.  A  party 
must  not  be  permitted  to  sleep  over  his  rights,  to  the  preju- 
dice of  the  party  on  whom  he  makes  a  claim,  and  who  by 
the  delay  may  be  deprived  of  the  evidence  and  means  of  ef- 
fectually defending  himself.  A  demand  must  be  made  within  a 
reasonable  time;  otherwise  the  claim  is  considered  stale,  and 
no  relief  will  be  granted  in  a  court  of  equity.  What  is  to  be 
considered  a  reasonable  time  for  this  purpose  does  not  appear 
to  be  settled  by  any  precise  rule.  It  must  depend  on  circum- 
stances. If  no  cause  for  delay  can  be  shown,  it  would  seem 
reasonable  to  require  the  demand  to  be  made  within  the  time 
limited  by  the  statute  for  bringing  the  action.  There  is 
the  same  reason  for  hastening  the  demand,  that  there  is  for 
hastening  the  commencement  of  the  action ;  and  in  both  cases 
the  same  presumptions  arise  from  delay." 

Statutes  of  limitations  are  now  generally  looked  upon 
as  statutes  of  repose.  They  rest  upon  sound  policy,  and 
tend  to  the  peace  and  welfare  of  society,  and  they  are  to  be 
deemed  just  as  essential  to  the  general  welfare  and  whole- 
some administration  of  justice  as  statutes  upon  any  other  sub- 
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ject.  See  7  Wait  Actions  and  Defenses^  p.  225,  and  the  cases 
there  cited. 

The  court  committed  no  error  in  eastaining  the  demurrer 
to  the  reply. 

Per  Cubiah. — The  judgment  of  the  court  below  is  af- 
firmed^ at  the  costs  of  the  appellant  High. 

FUed  Jan.  11,  1884. 
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No.  10,748. 

Phillbrook  V.  Emswileb. 

Contract. — Leaae. — FStHminary  Agreement — Merger, — EMenee,— Where  a 
lease  is  made  In  writing,  it  merges  all  previous  negotiations  and  terms 
assented  to  even  in  writing,  and,  in  the  absence  of  fraud  or  mbtake,  the 
lease  alone  must  be  taken  as  the  exclusive  evidence  of  the  terms  of  the 
Contract. 

Pleading. — Parol  Chntraet. — In  pleading  a  verbal  contract  it  is  necessary 
to  state  as  issuable  facts  the  terms  and  conditions  of  the  contract. 

From  the  Wayne  Circuit  Court. 

H.  0.  Fox,  W.  W.  Herod  and  F.  Winter,  for  appellant. 
W.  D.  Foulke  and  J.  L.  Rape,  for  appellee. 

Elliott,  J. — The  contention  of  the  appellant  is  that  he 
is  entitled  to  recover  for  repairs  placed  upon  property  de- 
mised to  him  by  Oran  Huntington,  since  deceased,  whose  es- 
tate is  now  represented  by  the  appellee  as  trustee.  The  po- 
sition of  appellant  rests  upon  the  assumption  that  the  lease 
executed  to  him  was  preceded  by  a  written  proposition,  sub- 
mitted by  his  assignees  and  accepted  by  the  lessor,  wherein 
the  lessor  bound  himself  to  make  repairs.  The  validity  of 
this  assumption  is  contested  by  the  appellee,  who  contends 
that  the  lease  is  a  complete  contract,  merging  all  preliminary 
propositions  and  contracts,  and,  as  to  the  terms  of  the  letting, 
fully  exhibiting  the  agreement  and  controlling  the  rights  of 
the  parties.     In  our  opinion  the  appellee  is  right. 

Where  a  lease  of  deed  is  preceded  by  preliminary  negotia- 
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tions^  either  written  or  oral,  and  is  full  and  complete  in  itself, 
it  must  be  deemed  the  expression  of  the  contract  of  the  parties, 
and  must  be  held  to  measure  and  determine  their  respective 
rights.  A  lease  is,  in  itself,  a  contract  prescribing  the  rights, 
duties  and  liabilities  of  the  lessor  and  lessee,  and  when  made 
pursuant  to  precedent  negotiations  is,  in  legal  contemplation^, 
the  consummation  of  all  preliminary  {)ropositions  and  agree- 
ments. It  takes  up  all  preceding  negotiations  and  gives  ex- 
pression to  the  contract  of  the  parties  as  finally  consummated,, 
and,  in  the  absence  of  fraud  or  mistake,  furnishes  controlling- 
evidence  of  the  terms  and  conditions  upon  which  the  property 
is  demised ;  it  is  the  ultimate  and  final  evidence  of  their  con- 
tract, and  governs  courts  and  parties.  Wharton  says;  "  No 
matter  how  complex  and  deliberate  may  have  been  the  nego- 
tiations preliminary  to  a  written  contract,  these  negotiations^ 
are  regaixled  as  all  merged  in  the  contract.'^  Whart.  Cont., 
section  684.  This  question  has  often  arisen  in  agreements 
providing  for  the  execution  of  deeds,  and  it  has  been  uni- 
formly held  that  the  preliminary  agreement  is  merged  in  the 
deed.  In  the  old  case  of  Twyford  v.  Wareiip^  Finch,  310, 
it  was  said  of  such  a  case:  "The  articles  were  only  a  security 
and  preparatory  to  the  conveyance,  and  the  defendant  having 
afterwards  taken  a  conveyance,  shall  not  resort  to  the  arti- 
cles, or  to  any  particular,  or  to  any  averment  or  communica- 
tion afterwards ;  for  such  things  shall  never  be  admitted  against . 
the  deed."  It  was  said  in  another  case :  "Where  the  articles 
of  agreement  have  been  carried  into  effect,  by  a  conveyance 
from  the  vendor,  and  bond  for  the  purchase-money  from  the 
vendee,  without  a  survey,  there,  in  general,  the  contract  is 
considered  as  closed.  And  it  is  fair,  and  very  much  for  the 
public  good,  that  it  should  be  so  considered,  otherwise,  there 
would  be  no  end  to  controversy.''  Bailey  v.  Snyder y  13 
Serg.  &  Rawle,  160.  Among  the  cases  declaring  this  general 
principle  are  the  following:  Williama  v.  Morgan^  15  Q.  B. 
782 ;  Frederick  v.  Campbell,  13  Serg.  &  R.  136 ;   Crotzer  v. 
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Rvsadl,  9  Serg.  &  Rawle^  78 ;  Smith  v.  EvanSf  6  Binney,  102 ; 
Stebbens  v.  Eddy,  4  Mason  C.  C.  414 ;  Hougktaling  v.  LewU, 
10  Johns.  297;  Haggeriy  w.  Fagan,  2  Penrose  &  W.  533. 
Our  own  case  of  Turner  v.  Oool,  23  Ind.  56,  is  as  strong 
upon  this  point  as  any  of  the  cases  cited,  for  it  quotes  with 
approval  this  statement  of  the  rule:  "  ^By  the  execution  of 
the  deed,  the  preliminary  contract  is  executed,  and  any  in- 
consistencies between  its  original  terms  and  those  of  the  deed 
are  to  be  explained  and  settled  by  the  latter  solely,  into  which 
the  former  is  merged,  and  by  which  the  parties  are  there- 
after to  be  bound.'  Rawle  on  Gov.  612."  It  is  true  that  the 
case  cited  has  been  overruled  in  part,  not,  however,  because 
the  general  rule  is  not  correctly  stated,  but  because  it  was  im- 
properly applied.  Heavilon  v.  Heavilon,  29  Ind.  509 ;  Harvey 
V.  Million,  67  Ind.  90. 

In  Ruse  v.  Mutual  Benefit  L.  Ins.  Co.,  23  N.  Y.  616,  the 
court  said :  ^'  Nothing  is  better  settled  than  that,  where  two 
parties  have  entered  into  a  written  contract,  all  previous  ne- 
gotiations, and  propositions  in  relation  to  such  contract, 
whether  parol  or  written,  are  to  be  regarded  as  merged  in 
the  final  agrement.''  This  doctrine  has  received  full  ap- 
proval from  this  court.  King  v.  Enterprise  Ins.  Co.,  45  Ind. 
43.  Unless  it  be  held  that  a  contract  executed  pursuant  to 
a  preliminary  agreement  is  the  ultimate  expression  of  the 
intention  of  the  contracting  parties,  there  would  be  no 
standard  by  which  to  measure  and  adjust  their  rights^  ibr  to 
hold  otherwise  would  be  to  leave  open  for  controversy  the 
question  as  to  what  constitutes  the  contract.  Controversy 
can  only  be  ended  by  holding  that  the  final  contract,  when 
full  and  complete,  free  from  fraud  or  mistake,  and  clear  of 
doubt  and  ambiguity,  constitutes  the  controlling  evidence  of 
the  agreement  of  the  parties. 

A  preliminary  contract  providing  for  the  execution  of  a 
lease,  and  also  containing  stipulations  relating  to  distinct  and 
independent  matters,  may  still  remain  in  force  as  to  those 
matters,  although  a  lease  is  executed ;  but,  as  to  the  contract 


NOVEMBER  TERM,  1883.  593 

Phill  brook  v.  Emswiler. 

of  letting  and  all  matters  directly  involved  in  it,  the  lease, 
Avben  executed,  expresses  the  ultimate  agreement  of  the  par- 
ties. In  the  present  instance,  the  preliminary  agreement  con- 
tained stipulations  respecting  the  purchase  of  personal  prop- 
erty as  well  as  an  agreement  for  a  lease,  and  is,  no  doubt, 
effective  so  &r  as  concerns  the  personal  property,  but  the 
agreement  for  a  lease  was  supplanted  by  the  execution  of  the 
lease  accepted  by  the  assignors  of  the  appellant. 

There  is  no  doubt  that  a  written  contract  may  be  modified 
or  annulled  by  a  subsequent  parol  agreement.  Rhodes  v. 
IJiomas,  2  Ind.  638 ;  Ward  v.  Walton,  4  Ind.  75 ;  BUlingaley 
v.  Stratum,  11  Ind.  396 ;  Sorin  v.  Olinger,  12  Ind.  29;  Riga- 
See  V.  Bowler,  17  Ind.  167. 

It  is  insisted  by  appellant  that  the  complaint  bring?  his 
case  within  the  rule  and  shows  a  subsequent  verbal  contract 
modifying  the  terms  of  the  written  lease.  We  think  other- 
wise. The  complaint  does  not  set  forth  any  parol  contract ; 
it  simply  states  a  general  conclusion,  and  this  is  not  sufficient. 
Where  a  parol  contract  is  relied  on,  its  terms  must  be  fully 
stated,  the  consideration  upon  which  it  rests  must  be  shown, 
and  the  things  agreed  to  be  done  must  be  alleged  as  issuable 
and  traversable  facts. 

A  written  contract  can  not  be  varied  by  parol  evidence. 
It  is  as  much  a  violation  of  this  familiar  rule  to  prove  by 
parol  the  intention  of  the  contracting  parties  as  it  is  to  prove 
their  language. 

Judgment  affirmed. 

Filed  Jan.  22, 1884. 
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08    804. 

^  ^1  Married  Woman. — Eetoppel  in  Pais. — Construelion  cf  SiahUe. — Under  the 

|lS  Sn  ^^^  ^^  ^^^^  State,  prior  to  September  19th,  1881,  a  married  woman  ooald 

^  not,  during  the  coverture,  estop  herself  by  her  speeches  and  conduct  from 

asserting  title  to  her  lands  or  divest  herself  of  such  title;  and  section 
5117,  B.  S.  1881,  which  then  took  effect,  and  which  provides  that  a  mar- 

,      ried  woman  "shall  be  bound  bj  an  estoppel  m  pais,  like  any  other  per* 

16S  gtw  son,''  is  prospective  and  not  retroactive  in  its  effect  and  operation. 

Real  Estate,  Acttion  to  Recover. — Answer  of  Fraud. — Statute  of  LimHa- 
tions. — Beply. — Where,  in  an  action  for  the  recovery  of  real  estate,  the  de- 
fendant answers  that  the  conveyances,  under  which  the  plaintiff  claim8> 
title,  were  executed  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing the  creditors  of  the  original  grantor,  a  reply  that  the  alleged  fraud 
in  such  conveyances,  if  any,  was  committed  more  than  six  years  before- 
the  commencement  of  the  suit,  is  bad  on  demurrer  for  the  want  of  facts, 
for  the  reason  that  the  limitation  pleaded  is  not  applicable  to  an  answer 
or  matter  of  defence. 
Sahe. — Title, — Sheriff  ^8  Sale. — Shetiff^s  Deed. — Sufficiency  of  Answer. — Where,, 
in  such  answer,  the  defendant  claims  title  under  a  sheriff's  sale  of  the 
real  estate,  the  answer  is  insufficient  if  it  fail  to  show  a  sheriff's  deed  in 
pursuance  of  such  sale,  for  the  sheriff's  deed  is  necessary  to  the  comple- 
tion of  his  title. 
Pleading. — Answer. — Beply. — Demurrer. — A  bad  reply  is  a  good  enough 
reply  to  an  insufficient  answer,  and  a  demurrer  to  such  reply  ought  to 
be  carried  back  and  sustained  to  such  answer. 

From  the  Hendricks  Circuit  Court. 

L,  M.  GampbeU,  for  appellants. 

/.  V.  HcuUey,  E.  G.  Jlogate  and  R.  B.  Blake,  for  appellee* 

HowK,  C.  J. — This  was  a  suit  by  the  appellee,  Ellen  O- 
Hamrick,  against  the  appellants,  William  Wilhite  and  Melvin 
Harkrider,  to  recover  the  possession  of  certain  real  estate, 
particularly  described,  in  Hendricks  county.  The  complaint 
was  in  the  usual  statutory  form  in  such  cases.  The  appel- 
lants jointly  answered  in  four  paragraphs.  The  appellee's 
demurrer  was  sustained  to  the  first  paragraph  of  such  answer. 
Appellee  replied  specially  to  the  fourth  paragraph  of  answer^ 


NOVEMBER  TERM,  1883.  595 

Wilbite  et  cU.  i\  Uamrick. 

and  appellants'  demurrer  to  this  reply  was  overruled  by  the 
court.  To  this  ruling  the  appellants  excepted  and  refused  to 
plead  further ;  and  tnereupon  the  court  rendered  judgment 
in  appellee's  favor  for  the  recovery  of  the  real  estate  described 
in  her  complaint. 

Errors  are  assigned  by  the  appellants^  in  this  court,  which 
call  in  question  the  decisions  of  the  circuit  court  (1)  in  sus- 
taining the  demurrer  to  the  first  paragraph  of  their  answer, 
and  (2)  in  overruling  their  demurrer  to  the  reply  to  the  fourth 
paragraph  of  their  joint  answer. 

Before  considering  any  of  the  questions  arising  under  either 
of  these  alleged  errors^  it  may  be  premised  that  the  appellee 
averred  in  her  complaint,  wh|ph  was  filed  and  this  suit  com- 
menced on  the  23d  day  of  April,  1883,  that  she  was  then,  and 
had  been  for  eighteen  years  then  last  past,  a  married  woman 
and  the  wife  of  one  James  W.  Hamrick.  Perhaps,  this  aver- 
ment is  out  of  its  place  in  appellee's  complaint,  and  ought  to 
have  appeared  in  her  reply ;  but  counsel  on  both  sides,  be- 
low and  in  this  court,  have  treated  the  appellee's  continuous 
coverture  for  eighteen  years,  as  properly  pleaded  and  shown 
in  her  complaint,  and  we  will  so  consider  it. 

In  considering  the  alleged  error  of  the  court,  in  sustaining 
a  demurrer  to  the  first  paragraph  of  answer,  the  first  point 
made  in  argument  by  the  appellants'  counsel  is,  that  the  &cts 
stated  in  this  paragraph  show  that  the  appellee  has  lost,  and 
is  precluded  from  asserting,  her  alleged  title  to  and  right  to 
the  possession  of  the  real  estate  in  controversy,  by  an  equit- 
able estoppel  in  pais.  It  is  to  be  observed  that  all  the  facts 
stated  in  such  paragraph  of  answer,  which,  counsel  claim, 
constituted  such  estoppel  in  pais,  occurred  or  transpired  prior 
to  the  19th  day  of  September,  1881,  on  which  day  "an  act 
concerning  husband  and  wife,"  approved  April  16th,  1881, 
took  efibct  and  became  a  law.  In  section  2  of  this  act,  being 
section  5117,  R.  S.  1881,  it  is  provided  that  a  married  wo- 
man "  may,  in  her  own  name,  as  if  she  were  unmarried,  at 
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any  time  during  coverture,  sell,  barter,  exchange,  and  con- 
vey her  personal  property ;  and  she  ipay  also,  in  like  man- 
ner, make  any  contracts  with  reference  to  the  same;  but  she 
shall  not  enter  into  any  executory  contract  to  sell  or  convey 
or  mortgage  her  real  estate,  nor  shall  she  convey  or  mort- 
gage the  same,  unless  her  husband  join  in  such  contract,  con- 
veyance, or  mortgage :  Provided^  however ^  That  she  shall  be 
bound  by  an  estoppel  in  pais,  like  any  other  person.'* 

Before  the  taking  effect  of  this  section  of  the  statute,  it  was 
settled  law  in  this  State  that  a  married  woman  could  not  in 
any  manner,  during  the  coverture,  convey  or  encumber  her 
separate  real  estate,  except  by  her  deed  or  mortgage  in  the 
execution  of  which  her  husba«d  should  join.  The  cases  are 
numerous,  in  the  reported  decisions  of  this  court,  wherein  it 
was  held  that  a  married  woman  could  not,  during  the  cover- 
ture, estop  herself  by  her  oral  speeches  or  conduct  from  as- 
serting title  to  her  lands,  or  divest  herself  of  such  title.  Beh- 
ler  V.  Weybum,  59  Ind.  143 ;  Harnar  v.  Medsker,  60  Ind.  413 ; 
American  Ins.  Co,  v.  Avery ,  60  Ind.  566  ;  Unfried  v.  Heberer, 
63  Ind.  67 ;  Richards  v.  (ySrien,  64  Ind.  418 ;  Williams  v. 
Wilbur,  67  Ind.  42 ;  Suman  v.  Springate,  67  Ind.  115 ;  lAb- 
evty  Township,  etc,  Ass^n  v.  Watkins,  72  Ind.  459 ;  JfUller  v. 
Albertson,  73  Ind.  343 ;  Brandenburg  v.  Seigfried,  75  Ind. 
568;  Parks  v.  Barrovmian,  83  Ind.  561. 

Appellants'  counsel  concedes,  as  we  understand  his  argu- 
ment, that  under  the  law  of  this  State,  as  it  existed  prior  to 
the  taking  effect  of  section  5117,  supra,  a  married  woman 
could  not  divest  herself  of  the  title  to  her  lands  by  an  estop- 
pel in  pais.  But  counsel  contend,  with  much  earnestness,  that 
^*the  proviso  of  section  5117  means  what  it  says,  and  that  it 
took  from  the  appellee  entirely  the  disability  of  coverture." 
In  other  words,  counsel  claims  that  the  proviso  in  question  is 
retroactive  in  its  effect  and  operation,  in  so  far  that  the  oral 
speeches  or  conduct  of  a  married  woman,  prior  to  September 
19th,  1881,  when  the  proviso  took  effect,  will  since  that  date 
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bind  her  as  "an  estoppel  in  pais,  like  any  other  person." 
We  are  of  the  opinion^  however,  that  no  such  effect  or  opera- 
tion can,  or  ought  to,  be  given  to  such  proviso.  The  gram- 
matical construction  of  the  proviso,  the  mood  and  tense  of 
the  only  verb  therein,  show  clearly  the  legislative  intent  to 
have  been  that  thereafter  a  married  woman  should  '^  be  bound 
by  an  estoppel  inpaiSy  like  any  other  person/^  It  is  a  maxim 
of  the  law,  that  statutes  must  be  construed  prospectively,  un- 
less they  plainly  import  a  different  intention  on  the  part  of 
the  Legislature.  Pritchard  v.  Spencer,  2  Ind.  486 ;  Hopkins 
V.  Jones,  22  Ind.  310 ;  Dale  v.  Frisbie,  59  Ind.  530.  There 
is  nothing  in  the  statute  under  consideration  which  can  be 
said  to  plainly  import  an  intention  on  the  part  of  the  Legis- 
lature that  such  statute  should  be  retroactive  in  its  effect  and 
operation.     Cooley  Const.  Lira.  (5th  ed.)  p.  456. 

Our  conclusion  is  that  the  court  did  not  err  in  sustaining 
appellee's  demurrer  to  the  first  paragraph  of  appellants'  an- 
swer. 

The  fourth  paragraph  of  the  appellants'  answer  stated  sub- 
stantially that  the  two  deeds  under  which  the  appellee  claimed 
title  to  the  real  estate  in  controversy  were  fraudulent  and 
void.  These  deeds  were  each  dated,  on  the  1st  day  of  March^ 
1§70,  of  which  one  was  executed  by  appellee  and  her  husband 
James  W.  Hamrick,  to  one  William  G.  Homan,  trustee  for 
appellee  Emma  O.  Hamrick,  and  the  other  deed  was  executed 
by  said  Homan,  trustee,  to  the  appellee.  It  was  averred  that 
these  two  deeds  were  at  their  dates,  and  still  were  at  the  com- 
mencement of  this  suit,  as  against  the  creditors  of  appellee's 
husband  James  W.  Hamrick,  fraudulent  and  void,  in  this, 
that  he,  James  W.  Hamrick,  was  then  and  there  indebted  in, 
to  wit,  the  sum  of  $10,000,  and  had  not,  at  the  dates  of  such 
deeds,  sufficient  property  to  pay  his  debts,  nor  did  he  have  at 
any  time  for  five  years  thereafter  sufficient  property  remain- 
ing after  the  execution  of  such  deeds  to  pay  his  debts.  It 
was  further  averred  that  before  and  at  the  dates  of  such  two 
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deeds  a  suit  was  pending  against  James  W.  Hamrick  in  the 
Hendricks  Circuit  Court,  wherein  the  plaintiff  Jeremiah 
Johnson  afterwards,  on  the  12th  day  of  April,  1870,  recovered 
judgment  against  the  defendant  Hamrick  for  the  sum  of 
$560;  and  that,  pending  such  suit,  the  appellee  and  her  hus- 
band and  William  G.  Homan,  combining  and  confederating 
for  the  purpose  of  hindering,  delaying  and  defrauding  the 
creditors  of  James  W.  Hamrick,  and  especially  Jeremiah 
Johnson,  executed  the  two  deeds  aforesaid  on  March  1st, 
1870,  by  which  it  was  attempted  to  convey  the  real  estate  in 
controversy  to  the  appellee.  It  was  further  alleged,  that,  by 
virtue  of  an  execution  issued  on  such  judgment  in  favor  of 
Jeremiah  Johnson,  the  sheriff  of  Hendricks  county  levied 
upon  and  sold  such  real  estate  as  the  property  of  James  W. 
Hamrick  to  one  Washington  West,  who,  for  a  valuable  con- 
sideration, afterwards  assigned  the  certificate  of  sale  in  1872  to 
one  Cyrus  Hunt.  It  is  not  averred  that  the  sheriff  of  the  county, 
in  pursuance  of  such  sale,  has  ever  conveyed  the  real  estate 
either  to  Hunt  or  to  any  other  assignee  of  the  certificate  of 
sale.  But  it  was  alleged  that  on  April  15th,  1872,  before  the 
expiration  of  the  time  allowed  by  law  for  redemption  from 
such  sale,  the  appellee  being  then  in  possession  of  the  real 
estate,  in  consideration  of  $100  to  her  then  paid,  surrendered 
such  possession  to  Cyrus  Hunt,  the  holder  of  the  certificate; 
and  that  afterwards  the  real  estate  and  the  possession  thereof 
were  duly  transferred  and  conveyed  by  and  through  certain 
mesne  conveyances  to  the  appellants.  "Wherefore  they  de- 
mand judgment  for  costs.'^ 

To  this  paragraph  of  answer  the  appellee  replied  that  the 
two  deeds  averred  to  be  fraudulent  and  void  were  executed 
more  than  six  years  before  this  action  was  begun,  and  the  al- 
leged fraud  therein,  if  any,  was  committed  more  than  six 
years  before  the  bringing  of  this  action. 

Did  the  court  err  in  overruling  appellants'  demurrer  to  this 
reply  ?    This  is  the  only  question  remaining  for  decision.   If 
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the  fourth  paragraph  of  answer  is  to  be  regarded  as  a  cross 
^omplaint^  the  reply  would  undoubtedly  be  good ;  for^  in  that 
«vent^  the  appellants  must  be  regarded  as  simply  asserting  in 
such  fourth  paragraph  a  cause  of  action  existing  in  their  favor 
to  have  the  two  deeds,  under  which  the  appellee  claims  title, 
to  be  declared  fraudulent  and  void.  To  such  a  cause  of  ac* 
tion,  whether  stated  in  a  complaint  or  cross  complaint,  the 
limitation  of  six  years,  when  properly  pleaded,  constitutes  a 
good  defence,  under  the  fourth  clause  of  section  292,  R.  S. 
1881.  Duncan  v.  Cravens^bb  Ind.  525;  Sidenerw,  Gaibraithy 
63  Ind.  89 ;  Baugh  v.  Boles,  66  Ind.  376. 

But  the  fourth  paragraph  of  answer  was  manifestly  pleaded 
by  the  appellants  as  a  defence  to  appellee's  action,  and  not  as 
a  cross  complaint  stating  a  cause  of  action  and  demanding 
affirmative  relief  on  behalf  of  the  appellants.  It  was  treated 
below,  by  the  court  and  by  appellee's  counsel,  as  a  paragraph 
of  answer,  and  we  will  so  consider  it.  Regarded  as  an  answer 
or  defence,  it  is  very  clear  that  the  reply  thereto,  setting  up 
the  limitation  of  six  years  for  relief  against  frauds,  did  not 
state  facts  sufiBcient  to  constitute  a  good  reply.  Section  292, 
supra,  simply  provides  that  actions  for  relief  against  frauds 
*'  shall  be  commenced  within  six  years  after  the  cause  of  ac- 
tion has  accrued,  and  not  afterward."  The  statute  has  no  ap- 
plication whatever  to  an  answer  or  defence  to  an  action,  and, 
therefore,  the  reply  was  bad. 

The  appellee's  counsel  contend,  however,  that  the  reply 
was  a  good  enough  reply  for  a  bad  answer ;  and  they  insist 
that  the  fourth  paragraph  of  answer,  to  which  the  reply  was 
pleaded,  was  clearly  insufficient.  Counsel  for  appellee  have 
pointed  out  in  argument  a  number  of  objections  to  the  suffi- 
-cioncy  of  the  fourth  paragraph  of  answer,  only  one  of  which 
we  need  notice,  as  that  one  seems  to  us  to  be  well  taken  and 
to  render  the  fourth  paragraph  fatally  defective.  The  appel- 
lants claim  title  to  the  real  estate  in  controversy  under  and  by 
virtue  of  the  sheriff's  sale  thereof  to  one  Washington  West, 
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by  his  assignment  of  his  certificate  of  sale  to  Cyrus  Hunt^  and 
through  certain  mesne  conveyances  subsequently  executed. 
But  it  was  not  averred  in  the  fourth  paragraph  of  answer,  that 
the  sheriff's  sale  of  the  real  estate  had  ever  been  confirmed 
by  the  execution  of  the  necessary  sheriff's  deed.  A  sheriff's 
certificate  of  sale  of  real  estate,  under  the  law,  conveys  no 
title,  but  simply  shows  that  if  the  land  is  not  redeemed  within 
one  year  from  the  date  of  sale,  the  holder  of  the  certificate  may 
obtain  from  the  sheriff  the  execution  of  a  deed  conveying 
title.  Hassebnan  v.  Lowe,  70  Ind.  414.  A  purchaser  at  sher- 
iff's sale  requires,  for  the  completion  of  his  title,  a  deed  from 
the  sheriff.     Felton  v.  Smith,  84  Ind.  485. 

It  follows,  therefore,  that  the  fourth  paragraph  of  the  ap- 
pellants' answer  did  not  state  facts  sufficient  to  constitute  a 
defence  to  appellee's  action.  This  being  so,  it  was  immate- 
rial whether  the  reply  to  such  paragraph  was  good  or  bad,  for 
a  bad  reply  is  a  good  enough  reply  to  a  bad  answer.  The 
demurrer  to  the  reply  "ought  to  have  been  sustained  by  the 
court  to  the  fourth  paragraph  of  answer;  and  for  this  reason 
the  error  assigned  by  the  appellants,  upon  the  pverruling  of 
their  demurrer  to  such  reply,  is  not  an  available  error  for  the 
reversal  of  the  judgment,  j&na  Ins,  Go.  v.  Baker,  71  Ind. 
102 ;  Hancock  v.  Fleming,  85  Ind.  571 ;  Reed  v.  Higgins,  86 
Ind.  143. 

We  find  no  available  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  5, 1884.  ' 


NOVEMBER  TERM,  1883.  601 


^    The  Louisville,  New  Albany  and  Ckicaf^o  B.  W.  Co»  v.  Dunkin. 

No.  10,631. 

The  Louisville,  New  Albany  and  Chigaqo  Railway 

CJoMPANY  I?.  Dunkin. 

From  the  Owen  Circuit  Court.* 

K  K  Friedley,  O.  W,  Friediey  and  K  D.  jRsarsofi,  for  appellant 
J.  iS.  FriJtli  and  /.  H,  Fowlerf  for  appellee. 

BiCKNELL,  C.  C. — In  this  action  the  appellee  claimed  damages  from  the 
appellant  for  the  loss  of  his  right  arm.  The  complaint  aile^d  that  the 
defendant's  conductor  wronefully,  wilfully  and  maliciously  pushed  the 
plaintiff  off  the  platform  of  one  of  the  defendant's  cars  while  it  was  in 
motion,  whereby  the  plaintiff  was  thrown  under  the  car,  and  one  of  its 
wheels  passed  over  his  right  arm  and  crushed  it,  so  that  it  had  to  be  cut 
off  to  his  damage  $10,000. 

The  defendant  answered  by  a  general  denial. 

The  issue  was  tried  hj  a  jury,  who  returned  a  verdict  for  the  plaintiff 
for  $500,  and  answered  interrogatories  as  follows  : 

'^1.  Was  the  plaintiff  drunk  when  he  went  upon  the  defendant's  train? 
Answer.  Yes. 

"2,  Did  the  plaintiff  go  upon  the  defendant's  train  for  the  purpose  of 
taking  passage,  and  if  yea,  where  was  he  going?    Ans,  No. 

"  3.  Did  he  attempt  to  get  off  the  train  when  it  was  in  motion  ?  Ans.  No. 

"^  Was  he  thrown  from  or  put  off  the  defendant's  train  by  the  conductor 
thereof?    Ans.  Yes. 

"5.  Was  he  throwfi  or  pushed  from  the  defendant's  train;  if  yea,  by 
whom?    Ans.  Yes;  by  the  conductor. 

*'6.  Was  the  train  boy,  John  D.  Trimmer,  an  employee  of  the  defendant 
at  the  time  of  the  accident?    Ans.  No." 

A  motion  by  the  defendant  for  a  new  trial  was  overruled,  and  a  motion 
for  judgment  for  the  defendant  upon  the  answers  to  the  interrogatories  was 
overruled.  A  motion  in  arrest  of  judgment  was  overruled.  Judgment 
was  rendered  on  the  verdict.    The  defendant  appealed. 

There  are  several  errors  assigned,  but  only  one  of  them  is  discussed  in 
the  appellant's  brief,  namely,  overruling  the  motion  for  a  new  trial.  And 
only  one  of  the  reasons  alleged  for  a  new  trial  is  discussed  in  the  appel- 
lant's brief,  namely,  that  the  verdict  is  not  sustained  by  sufficient  evidence. 

Upon  this  the  appellant's  counsel  say :  "  While  ',we  know  the  rule  of 
this  court  is  that  it  will  not  disturb  the  verdict  of  a  jury  if  the  evidence 
tends  to  sustain  it,  yet  there  is  so  little  evidence  to  support  the  verdict  that 
we  feel  it  our  duty,  even  against  precedents  established,  to  insist,"  etc. 

The  plaintiff's  statement  as  a  witness,  if  believed,  proved  his  case,  and 
he  was  supported  by  the  testimony  of  a  witness,  who  swore  that  he  saw  a 
man  have  hold  of  one  of  plaintiff's  arms  and  pnsh  him  off  the  car  and 
kick  at  him  as  he  went  off.  Another  witness  swore:  "  The  train  passed  me 
and  I  looked,  and  plaintiff  fell  off  the  train,  and  I  saw  the  foot  of  some 
one  follow  out  after  him,  like  kicking  him."  There  was  other  testimony 
tending  to  show  that  there  was  nobody  on  the  platform  with  the  plaintiff 
when  he  left  the  train  except  the  conductor.  The  plaintiff's  testimony,  if 
believed  by  the  jury,  strongly  tended  to  sustain  the  verdict.  In  such  a  case 
the  verdict  can  not  be  disturbed  because  of  conflicting  testimony.  Hall  v. 
.Slfan%,86lnd.  219;  Lake  Erie, etc,,  R.  W.  Co.  v.  Everett,%Q  Ind.229;  AmM 
V.  WiU,  86  Ind.  367 ;  /State,  ex  rel.,  v.  Wylie,  S6  Ind.  396. 
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Assignments  of  error  not  discussed  by  counsel  are  waived.  Byram  v. 
Galbraithy  75  Ind.  134.  Reasons  alleged  for  a  new  trial,  bat  not  discussed 
in  appellant's  brief,  are  waived.     Wright  v.  AbboUy  85  Ind.  154. 

Tne  judgment  ought  to  be  affirmed. 

Feb  Cu&iam. — It  is  tliercfore  ordered,  on  the  foregoing  opinion,  that 
the  judgment  of  the  court  below  be  and  the  same  is  hereby  in  all  things  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Dec.  16, 1883. 


No.  11,178. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Zink. 

From  the  Floyd  Circuit  Court. 

D,  M.  Almattgh  and  J.  C  LawleVf  for  appellant. 
&  B,  Voyle8  and  H.  Morrisj  for  appellee. 

HowK,  C.  J. — In  this  case  substantially  the  same  questions  are  presented 
for  decision,  in  substantially  the  same  way,  as  those  considered  and  de- 
cided in  LouismlUf  etc.j  R.  W.  Co.  v.  Zinky  ante^  p.  406.  Upon  the  authority 
of  the  case  cited,  and  for  the  reasons  given  m  the  opinion  therein,  this 
•cause  must  be  decided  as  that  was  decided. 

The  judgment  is  affirmed  with  costs.  * 

Filed  Jan.  2, 1884. 


No.  10,250. 

Cook  v.  Cook  et  al. 

From  the  Hancock  Circuit  Court. 

D.  S,  Gooding  and  M.  B.  Ooodingy  for  appellant 
J.  A.  New  and  X  W.  Jones,  for  appellees. 

BicKNFLL,  C.  C— This  case,  in  all  its  essential  features,  is  the  same  as 
•Cook  V.  Cooky  awte,  p.  398. 

For  the  reasons  given  in  the  opinion  in  that  case  the  judgment  of  the 
court  below  in  this  case  should  be  affirmed. 

.  Per  Curiam. — It  is  therefore  ordered  that  the  judgment  of  the  court  be- 
low be,  and  the  same  is  hereby,  in  all  things,  affirm^  at  the  oosts  of  Uie 
appellant. 

Filed  Jan.  3,  1884. 


No.  10,911. 

Bushnell,  Administrator,  v.  Bushnell  et  al. 

From  the  Jasper  Circuit  Court. 

T.  R  Palmery  A,  W.  Rwnoldsy  E.  B.  Setters  and  M.  M.  SiU,  for  appellant 
W.  S.  Bushndl,  S.  A.  Huff,  J,  R  Coffroth  and  T,  A.  Stuart^  for  appdlees. 
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Miller  v,  Wilson  ei  oL 

ZoLLARS,  J. — Appellant  is  the  same  person  who  was  the  plaintiff  and 
appellant  in  the  case  of  Bushnell  v.  Buahnelly  anUj  p.  503.  In  that  case,  the 
widow  of  Thomas  Bushnell,  deceased,  was  the  defendant  and  appellee. 
In  this,  the  children  of  said  Bushnell  are  the  defendants  and  appellees. 
In  that  case  the  policy  of  insurance  was  in  the  Masonic  Mutual  Benefit 
Society.  In  this  the  policy  was  in  the  Michigan  Mutual  Life  Insurance 
Company.  With  these  exceptions,  the  two  cases  are  the  same  in  the  sub- 
stantial averments  of  the  complaint  and  the  proofs.  This  case,  like  that, 
is  presented  to  this  court  upon  the  sufficiency  of  the  evidence  to  sustain 
the  decision  of  the  trial  court  in  favor  of  appellees.  What  we  said  in  that 
case  is  applicable  in  this,  except  that  in  this  case,  the  policy  and  the  assign- 
ment thereof  are  in  the  record  by  a  proper  bill  of  exceptions.  Upon  the 
authority  of  that  case,  the  judgment  in  this  is  affirmed,  with  costs. 

Filed  Jan.  11, 1884. 


No.  10,827. 

Miller  v.  Wii^on  et  al. 

From  the  Shelby  Circuit  Court. 

N.  B,  Berryman  and  R.  W.  Wileg,  for  appellant. 
B.  F.  Love  and  H.  C.  MorrUony  for  appellees. 

BiCKNELL,  C.  C. — This  was  an  action  by  the  appellant  against  the  ap- 
pellees to  recover  the  possession  of  the  southeast  quarter  of  the  southwest 
fuarter  of  section  17  of  town.  12  north,  of  range  8  east,  in  Shelby  county, 
ndiana.  The  complaint  was  in  the  common  form.  The  answers  were 
general  denials. 

The  issues  were  tried  by  the  court,  who,  at  the  request  of  the  plaintiff, 
made  a  special  finding;  of  the  facts,  and  stated  conclusions  of  law  thereon. 
The  plaintiff  excepted  to  the  conclusions  of  law.  Judgment  was  rendered 
upon  the  finding  against  the  plaintiff.  He  appealed.  The  error  assigned 
is  that  the  court  below  erred- in  its  conclusions  of  law.  The  only  difference 
between  this  case  and  MUler  v.  Buell,  ante,  p.  482,  is  that  the  defendants  are 
not  the  same,  and  the  land  sought  to  be  recovered  is  not  the  same. 

The  plaintiff  claims  under  the  same  title  in  both  cases,  and  the  defend- 
ants claim  by  similar  titles.  The  special  findings  and  the  conclusions  are 
in  both  cases  substantially  the  same. 

The  judgment  of  the  court  below  in  this  case  must  be  affirmed,  for  the 
reason  stated  in  the  opinion  in  MUler  v.  BueU,  supra. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing  opinion,  that  the 
judgment  of  the  court  below  be,  and  the  same  is  hereby,  in  all  things,  af- 
firmed, at  the  costs  of  the  appellant. 

Filed  Jan.  9, 1884. 
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ACCOUNT. 
See  County  Commissioners,  1,  4. 

ADMINISTRATOR. 
See  Decedents'  Estates;  Husband  and  Wife,  3  to  5.  I 

ADMISSIONS.  ! 

See  Assaxtlt  and  Battery,  2;  Corporations,  5;  Evidence,  4,  12. 

ADVERSE  POSSESSION. 
See  Deed,  15, 16. 

AFFIDAVIT  AND  INFORMATION. 
See  Criminal  Law,  1  to  3,  19,  20,  21 ;  Intoxicating  Liquor,  1. 

AGENT. 
See  Contract,  6 ;  Principal  and  Agent. 

AGREEMENT. 

See  Contract  ;  Husband  and  Wife,  2 ;  Judgment,  7 ;  Landlord  and 
Tenant,  1,  2;  Lease;  Mortgage,  3,  6;  Promissory  Note,  6;  Sher- 
iff's Sale,  1;  Vendor  and  Vendee. 

AMENDMENT. 
See  Supreme  Court,  34. 

APPEAL. 
See  Appeal  Bond;  Courts;  Practice,  8, 12;  Supreme  Court,  3, 13, 14 

APPEAL  BOND. 

Statute  Cb7w<?*uecf.— Section  1283,  R.  S.  1881,  does  not  authorize,  on  appeal 
from  the  county  board,  an  appeal  bond  to  be  filed  in  the  circuit  court, 
where  no  bond  whatever  has  been  filed  with  the  county  auditor. 

Crumley  v.  Hickman,  $SS 
ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  7  ;  New  Trial,  4 ;  Practice,  2,  3, 19. 

ARREST  OF  JUDGMENT. 
See  Railroad,  7 ;  Real  Estate,  Action  to  Recover,  2,  3. 

ASSAULT  AND  BATTERY. 

See  Evidence,  11, 12. 

1.   Excessive  Damages. — For  a  case  in  which  $200  was  held  not  to  be  exces- 
sive damages  for  assault  and  battery,  see  the  opinion  in  case  of 

Rudolph  V.  Landwrkn^  $4^ 

(604) 
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2.  Same. — Emdenee. — Record  of  Another  Cause, — Admisgiom, — In  a  civil  suit 
for  assault  and  battery,  the  record  of  a  criminal  prosecution  for  the 
same  act,  in  which  the  defendant  pleaded  guilty  and  was  convicted, 
is  proper  evidence  for  the  plaintitt',  but  only  as  an  admission  of  the 
defendant.  lb, 

ASSIGNMENT  OF  ERROR. 

See  Supreme  Court,  4. 

Evidence, — An  assignment  of  error  that  the  court  disregarded  exceptions 
tiled  to  an  administrator's  report  presents  no  question  in  the  absence 
of  the  evidence,  as  the  facts  averred  must  be  established. 

Dohle  V.  SltUtSy  540 
ASSIGNOR  AND  ASSIGNEE. 

See  Judgment,  3, 5 ;  Principal  and  Surety,  2;  Promissory  Note,  3  to  7. 

ATTACHMENT  AND  GARNISHMENT. 
See  Decedents'  Estates,  9, 10 ;  Will. 

ATTORNEY. 
See  Criminal  Law,  7 ;  Infant  ;  New  Trial,  4 ;  Practice,  2,  3. 

ATTORNEY  AND  CLIENT. 

See  Infant;  Judgment,  7;  Ma&ried  Woman,!;  New  Trial,  4;  Prac- 
tice, 2,  3. 

ATTORNEY  GENERAL. 
See  Recognizance  ;  School  Fund,  2. 

BANKRUPTCY. 
See  Mortgage,  3. 

BARTER. 
See  Contract,  1,  2. 

BASTARDY. 

1.  Forfeiied  Reeognizanee  Bond, — Measure  of  Damages, — Pleading. — Principal 
and  Surety, — Insolvency  of  Principal, — Fraud, — Suit  on  a  lorfeited  re- 
cognizance to  appear  before  a  justice  upon  a  charge  of  bastardy,  abide 
the  order  ot  the  justice,  and  not  depart  without  leave;  breach,  failure 
to  give  bond  for  his  appearance  at  the  circuit  court  as  ordered,  and 
departing.  On  trial  of  the  bastardy  case  in  the  circuit  court  in  the 
absence  of  the  accused,  notice  to  him  being  by  publication,  he  was 
found  guilty  and  adjudged  to  pay  $300. 

Held,  that  an  answer  by  the  sureties  that  the  accused  was  insolvent  was 

bad,  either  as  a  bar  or  in  mitigation. 
Hddf  also,  that  an  answer  that  the  justice  "  made  up  a  fraudulent  record,'' 

showing  a  forfeiture  of  the  recognizance,  was  bad. 

Rooksby  v.  Stale,  ex  reL,  71 

2.  Evidence. — Letters. — In  a  prosecution  for  bastardy,  letters  of  the  defend- 
ant, written  before  the  child  was  begotten,  stating  the  intimacy  of 
their  relations,  referring  to  the  fact  that  he  had  taken  indelicate  lib- 
erties with  her  person,  and  expressing  a  desire  for  sexual  intercourse 
thereafter,  afe  proper  evidence  against  him.   Walker  v.  State  exreL,  474 

BILL  OF  EXCEPTIONS. 

See  New  Trial,  2,  5,  7;  Practice,  1  to  3, 12, 16;  Supreme  Court,  9, 13. 

1.  Supreme  Court. — Where  there  are  two  bills  of  exceptions,  neither  of 
which  singly  is  sufficient  to  save  a  question  for  the  Supreme  Court, 
but  taken  together  there  is  enough,  the  question  will  be  regarded  as 
in  the  record.  KvJins  v.  GateSf  66 


606  INDEX. 

2.  Motions. — Motions  to  set  aside  rules  ^o  plead,  to  recover  costs,  and  the 
like,  are  not  in  the  record  without  a  bill  of  exceptions. 

Clod/eUer  v.  HvkU,  4^6 

BOARD  OF  COUNTY  COMMISSIONERS. 
See  Appeal  Bonp;  Constitutional  Law;  Contract,  8;  County  Com- 

MISSIONEBS. 

BOND. 

See  Appeal  Bond;  Bastardy,  1;  Decedents'  Estates,  12;  Ikfant,  3; 
Judgment,  1,  2;  Mortqage,  2;  Principal  and  Surety;  Beoooni- 

ZANCE. 

BRIEF. 
See  Supreme  Court,  30,  32. 

BROKERS. 
See  Contract,  6. 

BURDEN  OF  PROOF. 
See  Husband  and  Wife,  7. 

CASE  OVERRULED. 

EmmeU  v.  YandeSf  60  Ind.  548,  as  to  a  review  of  a  personal  jndgment  against 
a  married  woman  upon  a  decree  of  foreclosure,  oYerruled. 

SearUU  v.  SnodgroKy  ^6^ 

CHANGE  OF  VENUE. 

See  Practice,  17. 

CHURCHES. 
See  Libel. 

CITY. 
See  Principal  and  Surety,  1. 

1.  Streets. — Bemovcd  of  ObstituUions. — Though  a  city  have  the  power  by  it» 
own  act  to  remove  obstructions  from  its  streets,  it  may  nevertheless  by 
suit  prevent  them  or  obtain  their  removal.  Cheek  v.  Aurora,  l&T 

2.  Saxne, — J^om.-  User  of  StreeL — Laches  by  a  city  or  its  officers  can  not  de- 
prive the  public  of  its  right  to  a  street.  lb. 

3.  Same. — Private  Oeeupatian  of  Street. — Statute  of  lAmitations. — The  statute 
of  limitations  operating  alone  can  not  deprive  a  city  of  the  right  to 
its  streets  as  trustee  for  the  public ;  nor  is  the  t)ccupancy  by  a  private 
party  of  a  portion  of  a  street  by  temporary  and  inexpensive  stmetures 
for  whatever  time,  inconsistent  with  the  right  of  the  public.  lb. 

4.  Street  Improvement. — Sfile  of  Real  Estate. — Injunction. — Injunction  lies  to 
restrain  a  sale  of  real  estate  upon  a  void  precept  issued  on  account 
of  a  street  improvement.  Goring  v.  McTaffgartf  20ff 

5.  Same. — Eafimate  for  Improvement. — Without  an  estimate  for  work  done 
in  improving  a  street,  as  required  by  section  3164,  R.  S.  1881,  no  valid 
precept  for  the  collection  thereof  can  be  issued.  lb. 

6.  SidewalJcs. — Negligenee. — Question  of  Fact.— Evidence. — fci  a  suit  against  a 
city  for  an  injury  caused  by  a  defective  sidewalk,  the  question  whether 
the  walk  was  dangerous  is  one  of  fact  for  the  jnry,  ana  if  there  be  con- 
flict in  the  evidence,  the  verdict  will  not  be  disturbed  by  the  Supreme 
Court.  Lafayette  v.  Weaver,  4^7 

7.  Same. — Heading.— Proof.— In  such  a  suit,  it  is  not  necessary  that  the 
plaintiff  aver  his  ignorance  of  the  defect,  and,  if  averred,  it  need  not 
be  proved.  76, 
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8.  Same, — Evidence. — In  such  a  Kiiit,  the  record  of  the  proceedings  of  the 
coancil  after  the  accident,  showing  an  order  to  the  engineer  to  exam- 
ine the  defective  walk  and  report  a  remedy,  is  proper  evidence  for  the 
plaintiif,  as  tending  to  show  that  the  walk  was  recognized  by  the  city 
as  defective,  and  one  which  it  was  bound  to  repair.  lb, 

CX>LLATERAL  ATTACK. 
See  C&iHiNAL  Law,  25 ;  Judomemt,  6 ;  Bailroad,  2. 

COMMON  LAW. 
See  Deed,  15;  Pleading,  1;  (Statutes,  1. 

COMMON  SCHOOL  FUND. 
See  School  Fund. 

CONDITION  SUBSEQUENT. 
See  MoBTQAOE,  4,  6. 

CONFLICT  OF  LAWS. 
See  Deed,  8  to  11. 

CONSIDERATION. 

See  Fraudulent  Conveyance,  3;  Husband  and  Wife,  7;  Promissort 

Note,  8 ;  Sheriff's  Sale,  1. 

CONSTITUTIONAL  LAW. 

Legalizing  Statute, — Acts  of  County  Board. — Decision  df  General  Ataembly, — 
Supreme  Court — Where  a  statute,  such  as  a  statute  to  legalize  or  vali- 
date the  acts  of  the  board  of  commissioners  of  a  county  in  its  cor- 
porate capacity,  does  not  fall  within  any  of  the  cases  enumerated  in 
section  22  of  article  4  of  the  State  Constitution,  it  is  for  the  General 
Assembly  alone  to  decide  whether  or  not,  under  the  provisions  of  sec- 
tion 23  of  the  same  article,  a  general  law  can  be  made  applicable  to- 
the  subject-matter  of  the  statute,  and  that  decision  the  Supreme  Court 
will  sustain.  Kelley  v.  Statef  ex  reL,  £36 

CONTRACT. 

See  County  Recorder,  3 ;  Coroner  ;  Decedents'  Estates,  7 ;  Deed  ; 
Fraud;  Husband  and  Wife,  2;  Judgment,  5;  Landlord  and* 
Tenant,  1,  2;  Lease;  Married  Woman,  1,  2;  Mortgage,  3,  6f 
Pleading,  21 ;  Principal  and  Surety,  3,  4 ;  Promissory  Note,  6 ; 
Replevin,  3;  Sheriff's  Sale,  1;  Supreme  Court,  33;  Vendor 
AND  Vendee. 

1.  Statute  of  Frauds, — Delivery. — Where  A.  and  B.  orally  agree  to  exchange 
horses,  subject  to  C.'s  approval,  and  A.  delivers  his  horse  to  B.,  the 
delivery  takes  the  case  out  of  the  statute  of  frauds,  and  when  C.  rati- 
fies the  contract  B.  gets  title  to  the  horse  so  delivered.    Kuhns  v.  Gaies^  66 

2.  Same. — Rescis-non. — Evidence. — Estoppel. — After  exchaneing  horses  with 
B.,  A.  wrongfully  took  possession  oi  the  horse  which  he  nad  exchanged,. 
whereupon  B.  sued  A.  for  feeding  and  care  of  the  horse,  but  dismissed 
his  suit  before  trial. 

Heldj  that  this  was  not  conclusive  evidence  of  B.'s  assent  to  a  rescission  of 
the  contract,  nor  did  it  work  an  estoppel.  lb. 

3.  Same. — Sunday. — A  contract  made  on  Sunday  and  ratified  on  a  secular 
day  is  valid.  lb, 

4.  Merger  cf  Oral  Agreement. — Where  a  contract  in  writing  is  executed,  all 
oral  stipulations  accompanying  it  are  merged,  and  the  writin*?  must 
be  treated  as  containing  the  whole  contract,  and  in  such  case  an  action 
can  not  be  maintained  upon  the  oral  agreement.    Rhoads  v.  JoneSj  3^8 
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5.  PUux  of  BaymenL—Ougtom. — Eviderux. —  Uaage, — In  an  action  upon  a 
contract  made  by  telegram,  whereby  merchants  in  Baltimore  pur- 
chased of  a  merchant  in  this  State  five  car-loads  of  wheat,  and  the 
telegram  was  silent  as  to  the  time  when,  and  the  place  where,  pay- 
ment was  to  be  made,  a  custom  among  merchants  in  this  State  may  be 
proved  to  show  that  payment  was  to  be  made  in  Baltimore  upon  the 
aVrival  of  the  wheat.  Mcmd  v.  Trail,  521 

6.  Reed  Estate  Broken, — Cbmmission. — ComplairU. — iVtncipa/  and  AgenL — A 
complaint,  alleging  that  the  defendant  employed  the  plaintiffs  to  sell 
his  farm,  agreeing  to  pay  therefor  whatever  sum  could  be  realized  above 
$1,090;  that  in  forty  days  thereafter  the  defendant,  who  had  not  re- 
served any  right  to  find  his  own  buyer,  sold  the  farm  for  $1,200,  with- 
out the  plaintiffs'  consent;  that  the  plaintiffs  could  in  a  reasonable 
time  have  found  a  buyer  for  $1,200,  and  were  ready  and  willing  to 
perform,  is  bad  on  demurrer.  Sietoart  v.  Murray,  54S 

7.  Uncertainty, — Tender, — Demand. — Complaint. — A  contract  as  follows  is 
not  void  for  uncertainty  because  the  farm  is  not  described:  "I  have 
this  day  sold  to  W.  B.  T.  all  the  corn  on  200  acres  on  my  farm  now 
growing,  at  thirty  cents  per  bushel,  in  crib ;  *  *  and  I  further  agree 
to  have  corn  *  *  in  crib  by  January  Ist,  1882.  T.  to  pay  $oOO  by 
November  Ist,  1881,  and  balance  of  money  by  January  1st,  1882,  or  as 
soon  as  shelled  and  weighed."    Signed  "  S.  B.  Mathis.'' 

Held,  in  an  action  on  such  contract,  that  a  proper  description  of  the  farm 
by  averment  was  sufficient  to  identify  the  com. 

Heldj  also,  that  a  complaint  by  the  purchaser  on  the  contract,  showing 
that  on  the  1st  of  November,  1881,  he  went  to  the  defendant's  house 
to  pay  the  $500,  but  could  not  make  such  payment  or  tender  thereof 
because  of  the  defendant's  absence;  that  he  then  tendered  it  to  his 
family  and  they  refused  it ;  that  on  the  defendant's  first  return  he 
tendered  it  and  it  was  refused ;  that  the  defendant  refused  to  keep  his 
contract,  and  the  plaintiff  was  at  all  times  thereafter  ready  and  will- 
ing to  pay  for  the  corn,  and  offered  to  perform,  and  that  the  defendant 
wholly  failed  to  perform  any  part  of  his  contract,  is  sufficient  on  de- 
murrer, without  alleging  a  specific  demand,  or  that  the  tender  was 
kep .  good.  Thomas  v.  Mathis,  560 

8.  Statute  of  LimiiationK. — Soldiei^  Bounty. — Demand, — County  Commisgumen. 
— A  county  board  in  1803  ofiTered  a  bounty  of  $200  to  each  person  who 
would  enlist  as  a  soldier,  a  county  bond  for  which  would  be  delivered 
on  demand.  M.  enlisted  and  became  entitled  to  a  bond,  bat  did  not 
demand  it  until  1879,  when  it  was  refused.  Suit  was  brought  within 
six  years  from  the  demand. 

Held,  that  the  cause  of  action  did  not  accrue  until  the  demand. 

Held,  also,  that  the  demand  should  have  been  made  within  a  reasonable 
time,  which  was  the  period  of  limitation,  and  the  statute,  in  equity, 
began  to  run  at  the  expiration  of  the  period  within  which  the  de- 
mand should  have  been  made. 

Held,  also,  that  the  contract  between  the  county  and  M.  was  a  parol  con- 
tract, and  the  period  of  limitation  was  six  years.  High  v.  Board,  etc,  5S0 

9.  LeoM. — Pi'dimiTiary  Agreement, — Merger, — Evidence,  —Where  a  lease  is 
made  in  writing,  it  merges  all  previous  negotiations  and  terms  as- 
sented to  even  in  writing,  and,  in  the  absence  of  fraud  or  mistake,  the 
lease  alone  must  be  taken  as  the  exclusive  evidence  of  the  terms  of  the 
contract.  Phillbrook  y.  Emgwiler,  590 

CONTRIBUTION. 

Payment  by  One  <f  Several  Legatees  of  Claims  for  Which  Land  of  Testator  is  Liar 
hie. — Where  one  of  several  devisees  of  a  tract  of  land  liable  to  be 
made  assets  to  pay  legacies  and  other  liabilities  of  the  testator  pays 
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them  off  even  after  partition,  and  thereby  relieve?  the  land,  the  other 
devisees  are  liable  for  contribution,  though  they  protested  against  the 
payment  Oook  v.  Cook,  398 

CONVERSION. 

See  Pkincipaij  and  Agent. 

Joimt  lAabiKty. — Evidenee. — Where  the  evidence  shows  the  wrongful  conver- 
sion of  money  or  property  by  two  or  more  persons,  with  knowledge 
of  the  facts,  they  wi]!  be  jointly  liable  to  the  owner  thereof  for  such 
conversion.  Terrell  v.  BuUer/ield,  1 

CONVEYANCE. 

See  Deed  ;  Fkacdulent  Conveyance  ;  Husband  and  Wife  ;  Judgment, 
5 ;  Mortgage  ;  Real  Estate,  Action  to  Recover,  4, 7, 8 ;  Sheriff's 
Sale,  1 ;  Vendor's  Lien. 

CORONER. 

1.  Eeeord  cf  Proceedings, — Oral  Evidence. — Canirojct. — The  coroner  of  a  countv 
is  not  required  by  law  to  keep  a  record  of  his  proceedings,  and  oral  evi- 
dence is  competent  for  the  purpose  of  showing  that  he  employed  the 
plaintiff,  as  a  physician,  to  make  a  post  mortem  examination  of  the  body 
of  an  unknown  child,  found  dead.  Board,  etc,  v.  OiUwn,  611 

2.  Same, — Cerlifieate  of  Coroner. — Evidence, — Error. — Where  the  certificate 
of  the  coroner  is  filed  with  the  plaintiff's  claim,  as  presented  to  the 
county  board,  there  is  no  such  error  in  the  admission  of  the  claim 
and  certificate  in  evidence  as  will  authorize  the  reversal  of  the  judg- 
ment, lb, 

CORPORATIONS. 

See  Gravel  Road  ;  Landlord  and  Tenant,  1 ;  Railroad,  8,  9. 

1.  Mights  of  Members, — Injunction. — A  corporator  whose  membership  is  de- 
nied by  the  corporation  may  sue  to  establish  his  right  as  such;  so, 
also,  he  may  by  injunction  restrain  the  misappropriation  of  the  cor- 
porate property.  Tijpion  Eire  Co,  v.  Bamheisel,  88 

2.  Same, — Parties, — The  corporation  is  a  proper  defendant  to  a  suit  by  a 
corporator  to  restrain  the  illegal  appropriation  of  the  corporate  prop- 
erty, lb. 

3.  Same. — Recording  Articles  of  Association. — iSatute  Constitied, — The  act  of 
February  12th,  1855,  Acts  1855,  p.  226,  does  not  require  articles  of  asso- 
ciation of  a  fire  company  to  be  recorded  in  a  book  exclusively  used 
as  a  record  of  deeds.  76. 

4.  Same. — Evidence  of  Corporate  Ebdslenee, — In  a  suit  against  a  corporation 
and  its  officers,  proof  that  for  many  years  they  acted  as  a  corporation, 
and  so  claimed  to  be,  is  sufficient  evidence  of  its  corporate  existence.  lb, 

-6.  Same, — Admissions. — Declarations, — The  declarations  of  the  chief  execu- 
tive officer  of  a  corporation,  denying  the  membership  of  another  cor- 
porator, are  properly  evidence  against  him  and  the  other  officers  acting 
with  him.  >  Jb. 

COSTS. 

See  Drainage,  2,  3;  Infant,  2,  3;  Partnership,  4;  Sheriff's  Sale,  2. 

COUNTER-CLAIM. 
See  Husband  and  Wife,  5. 

COUNTY  COMMISSIONERS. 

See  Appeal  Bond;  Constitutional  Law;  Contract,  8;  Railroad,  2, 
12, 13;  Supreme  Court,  13,  14;  Taxes,  4,  5. 

1.   Claims. — Pleadings. — In  filing  claims  for  allowance  before  a  county 

Vol.  92.-39 
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board,  the  formalities  of  a  complaint  as  in  other  conrts  are  nnnec- 
essary,  but  it  is  enough  to  state  the  claim  in  the  form  of  an  account. 

^€W8om  V.  Board,  etc,,  229 

2.  Same.. — Refunding  Taxes, — The  statute,  R.  S.  1881,  section  5813,  makes 
it  the  dutj  of  the  county  board  to  refund  to  taxpayers  county  taxes 
wrongfully  assessed,  and  to  certify  State  taxes  so  assessed  and  col» 
lectea  to  the  Auditor  of  State.  76. 

3.  Same. —  Wrcmgful  Assessment  of  Taxes, — Presumption, — State  taxes  wrong- 
fully collected  by  reason  of  the  illegal  increase  of  valuations  made- 
by  the  State  Board  of  Equalization  in  1869  will  be  presumed  to  have 
been  refunded  to  the  counties  as  required  by  the  act  of  March  8th, 
1873,  and  in  such  cases  it  is  the  duty  of  the  county  to  refund  to  the 
taxpayers.  Ib^ 

4.  SUUemcnt  of  Claim, — Itemized  Account, — Pleading, — In  presenting  a  clain^ 
to  the  board  of  commissioners  for  allowance,  no  formal  complaint  is 
necessary;  but  an  itemized  account,  containing  a  statement  of  the 
items  and  dates,  is  sufficient.  Bo^rd,  etc,  v.  GiUvaOj  611 

COUNTY   REOOBDER. 

1.  Indexes, — Compensation, — Where,  for  any  cause,  a  recorder  fails  to  keep 
up  the  indexes  of  his  office  as  required  by  law,  it  is  the  duty  of  his 
successor,  under  sections  6938  and  5939,  R.  o.  1881,  to  do  the  work,  and 
without  contract  he  is  entitled  to  the  compensation  specified  in  sec- 
tion 6941,  R.  S.  1881.  Qarrett  v.  Board,  etc,  518 

2.  Liability. — Mortgage. — Negligenee, — Entries. — On  the  back  of  a  mort- 
gage 01  lands  the  mortgagee  endorsed,  "  Received  payment  for  the 
within  mortgage  this  19th  day  of  July,  1871,''  and  signed  and  acknowl- 
edged it  before  a  notary,  as  was  duly  certified.  This  the  recorder  re- 
corded  on  the  margin  of  the  record  of  a  difierent  mortgage  between 
the  same  parties  upon  other  lands.  Misled  by  this  A.  made  a  lean 
to  the  mortgagee,  taking  as  security  a  mortgage  upon  tlie  lands  last 
referred  to,  and  sufiered  loss  in  consequence. 

Heldj  that  the  recorder  was  liable  to  A.  Mechanics,  etc.,  As^n  v.  WhUacre,  oJ^T 

3. .  Sam/e, — Breach  of  Contract, — Damages. — A  false  certificate  given  by  a  re- 
corder, that  there  are  no  recorded  mortgages  unsatisfied  upon  certain 
lands,  creates  no  liability  upon  the  recorder  as  such,  the  act  not  being- 
official,  but  if  he  contract  to  examine  and  certify  the  truth,  then  he  is 
liable  for  breach  of  his  contract.  Ib„ 

COUNTY  TREASURER. 

Compensation. — Fees  and  Salaries. — No  other  or  greater  compensation  can 
be  allowed  a  county  treasurer,  under  the  fee  and  salarv  acts  of  1875- 
and  1879,  than  therein  specified.  Acts  1875,  Spec.  Sess.,  p.  31 ;  R  a 
1881,  sections  5927  and  5928.  Donaldson  v.  Board,  etc,  80 

COURTS. 
See  Practice,  17 ;  Receiver,  1  to  8. 

1.  Superior  Coyrt  of  Marion  County, — Oeneral  Term, — Appellate  JuHsdic- 
tion. — Petition  for  Rehearing, — The  general  term  of  the  Superior  Court 
of  Marion  county  is  a  court  of  appellate  jurisdiction,  and,  as  such,  it 
may  entertain  and  consider  a  petition  or  motion  for  a  rehearing,  filed 
during  the  term  at  which  the  cause  was  decided,  and,  durin«:  that  or 
any  subsequent  term,  it  may  sustain  or  overrule  such  petition  or  mo- 
tion, and  may  grant  or  refuse  such  rehearing.      Terrell  v.  Butterfield,  I 

2.  Same. — Opinion  of  General  Term. — Appeal  to  Supreme  Court. — Query. — 
Will  the  opinion  of  the  general  term,  on  an  appeal  therefrom  to  the 
Supreme  Court,  constitute  a  proper  part  of  the  record,  unless  it  is 
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made  so  either  by  an  order  of  the  general  term  or  by  a  bill  of  excep- 
tions ?  lo. 

CBIMINAL  LAW. 

See  Intoxicating  Liquor. 

1.  Affidavit  and  InfornuUiorL — An  affidavit  stating  the  necessary  facts  upon 
information  and  belief  is  sufficient  to  warrant  an  information. 

2bop8  V.  StaiCf  J  J 

2.  Same. — Informaiion. — Obstrwcting  Public  Drain, — Description. — An  infor- 
mation for  obstructing  a  drain,  under  K.  S.  1881,  section  2153,  which 
so  describes  the  drain  in  general  terms  that  it  can  be  identified  with 
reasonable  certainty,  is  sufficient  in  that  respect.  lb, 

3.  Same, — An  information  charging  that  the  defendant  obstructed  a  drain 
described,  at,  etc.,  on,  etc.,  "by  unlawfully  removing  a  tile  therefrom, 
thereby  causing  said  ditch  to  fill  up  with  mud,  dirt  and  other  sub- 
stances, and  did  then  and  there  and  thereby  unlawfully  divert  the 
water  in  said  ditch  from  its  proper  channel,  and  did  unlawfully  in- 
jure, obstruct  and  destroy  said  ditch,"  sufficiently  charges  a  public 
ofifence  under  section  2153,  B.  S.  1881.  lb. 

4.  Same. — Evidence. — (Jonstruetum  <^  Drain. — If  the  evidence  in  a  prosecu- 
tion under  section  2153,  B.  S.  1881,  show  that  the  drain  was  constructed 
under  an  order  of  the  county  board,  it  is  sufficient  proof  that  the  drain 
was  established  in  accordance  with  the  law,  without  showing  that 
the  requirements  of  the  drainage  laws  have  been  complied  wit£    lb, 

6.  Same. — MoUiee. — In  a  prosecution  for  obstructing  a  public  drain,  malice 
is  not  an  element  of  the  offence,  and  need  not  be  shown.  /6. 

6.  Same. — Connecting  Private  vnth  Public  Drain. — One  may,  on  his  own 
land,  connect  a  private  drain  with  a  public  one,  only  provided  he 
do  not  thereby  impair  or  destroy  the  public  utility  of  the  latter.     76. 

7.  Same. — Practice. —  Witness. — Argument  of  Counsel. — Wlien  the  defendant 
testifies  as  a  witness  voluntarily,  his  testimony  is  subject  to  such 
comment  as  is  proper  concerning  that  of  any  other  witness.  lb.. 

8.  Same. — ReasoTiable  DoubL — Instruction. — An  instruction  that  evidence- 
is  sufficient  to  remove  a  reasonable  doubt  which  convinces  the  judg- 
ment of  a  man  of  ordinary  prudence  of  the  truth  of  a  fact,  with  such 
force  that  he  would  act  upon  it,  without  hesitation,  in  his  own  most 
important  affairs,  is  not  erroneous.  lb, 

9.  Jury. — Challenge  for  Cause. — Competency.— A.  juror  having  an  opinion 
from  newspaper  reports,  not  shown  to  contain  a  statement  of  the  evi- 
dence, and  who  thinks  his  opinion  would  readily  yield  to  the  evi- 
dence, and  would  not  hinder  nira  from  giving  an  impartial  verdict, 
was  deemed  competent  by  the  trial  court  in  a  criminal  case. 

Hdd,  no  error  under  section  1798,  K.  S.  1881.  Noe  v.  State^  99" 

10.  Same. — Emf^cnce. —  Practice. — In  a  criminal  case  a  letter  of  the  defend- 
ant was  put  in  evidence  by  the  State.  He  asked  leave  to  explain,  as. 
a  witness  the  circumstances  under  which  it  was  written,  but  this  was. 
refused,  and  no  statement  of  the  evidence  thus  proposed  was  made  at 
the  time. 

Heldj  that  no  question  upon  the  ruling  could  be  made  in  the  Supreme- 
Court,  lb.. 

11.  Same. — Murder. — Indictment — An  indictment,  alleging  that  the  defend- 
ant killed  one  S.,  by  then  and  there  stabbing  him,  shows  that  th& 
death  of  S.  resulted  from  the  stabbing  by  the  defendant. 

Wood  V.  StaU,  269 

12.  S(ime. — Prosecuting  Attorney. — Assistance. — A  prosecuting  attorney  is 
guilty  of  no  impropriety  in  asking  the  court  to  appoint  attorneys  to 
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tssist  him  in  a  prosecution  for  crime,  and  the  coart  commits  no  error 
in  complying  with  the  request.  lb. 

13.  Same, — Special  Venire, — Jurors, — The  statute,  R.  S.  1881,  section  1388, 
authorizes  the  court  to  issue  a  special  veifire  for  additional  jurors, 
and  such  may  be  entitled  of  the  cause  in  which  it  issues.  lb, 

14.  Same, — ArraignmenL — Harmless  Error. — Though  the  defendant  may 
waive  an  arraignment,  yet  the  refusal  of  the  court  to  permit  him  to 
do  so  is  a  harmless  error.  lb, 

15.  Sdme, — SUUiUe  Condrued, — The  statute  requires  the  Supreme  Court  to 
disregard  harmless  errors.     £.  S.  1881|  section  1891.  lb, 

16.  Samje. — Evidence.-  Declarations.— Rea  GesUe. — Declarations  made  half 
an  hour  before  the  commission  of  a  homicide  are  part  of  the  res  gettee 
only  when  they  are  part  of  a  continuous  quarrel  which  resulted  in  the 
fatal  act.  /6. 

17.  Same. — Threai&. — In  a  prosecution  for  homicide,  threats  by  the  deceased 
against  the  accused  are  admissible  in  evidence  for  the  defendant,   lb, 

18.  Samje. — Upon  a  trial  for  homicide,  threats  made  by  the  deceased  against 
the  defendant,  communicated  to  the  latter  just  preceding  an  encoun- 
ter begun  by  the  deceased,  which  ended  in  his  death,  ana  warnings  of 
great  danger  from  the  latter  given  by  others  at  the  same  time,  are 
proper  evidence  for  the  defendant.  lb. 

19.  Information, — Affidavit. — In  a  prosecution  by  information,  if  the  affida- 
vit be  not  as  certain  in  charging  theofience  as  is  required  of  an  indict- 
ment, the  information  based  on  it  should  be  quashed.  Strader  v.  Stale,  S76 

20.  Same. — Bape. — Where  the  affidavit  stated  that  the  defendant,  at,  etc., 
''upon  one  A.,  a  female  child,  *  *  did,  then  and  there,  unlawfully, 
feloniously  and  forcibly  make  a  violent  assault  upon  her,  the  said  A., 
then  and  there,  unlawfully  and  feloniously  did  ravish  and  camallv 
know,''  the  information  founded  thereon  should  be  quashed.  Jl. 

21.  StahUe  Constmed. — Felony  o?*  Misdemeanor. — Indictment  oi-  Information.— 
House-breaking. — Where  the  indictment  or  information  cnarges  that 
the  defendant  on,  etc.,  at,  etc.,  unlawfully  and  feloniously,  in  the  day- 
time, entered  the  office  of,  etc.,  there  situate,  and  then  and  there  unlaw- 
fully and  feloniously  attempted  to  commit  a  felony,  to  wit,  etc., 
the  offence  charged  is  the  felony  defined  in  section  1930,  and  not  the 
misdemeanor  defined  in  section  1931,  R.  S.  1881.       Myers  v.  StatCy  S90 

22.  /Sfctme. — MoH(m  to  Quash. — Practice.  —Error. — Where  an  indictment  or 
information  states  facts  sufficient  to  constitute  a  public  offence,  there 
is  no  substantial  error  in  overruling  a  motion  to  quash  the  same  upon 
the  ground  that  it  states  other  facts  which  may  be  improper  or  insuf- 
ficient, lb. 

23.  Same.—DisereHm  of  Trial  Court.— Supreme  Omrt.— Whether  or  not  the 
State  should  be  required  to  elect  on  which  one  of  two  or  more  counts 
it  will  put  the  defendant  on  trial,  is  a  question  for  the  decision  of  the 
trial  court  in  its  discretion,  and  its  decision  will  not  be  reviewed  by 
the  Supreme  Court.  ^^• 

24.  Saine, — Improper  Joinder  of  Counts, — No  Ground  for  BeveraaL — Where 
two  or  more  counts  are  joined  improperly,  or  without  authority  of 
law,  in  an  indictment  or  information,  if  it  appears  that  the  convic- 
tion was  had  and  the  punishment  assessed  on  one  count  only,  the  mis- 
joinder of  the  counts  will  afford  no  ground  for  the  reversal  of  the  judg- 
ment. -^*» 

25.  Samc—Transertjot  of  Former  Conviction,— Competency  of  Evxdmtt.—Judg- 
rneiid.—C6iJiMtr(i AiUsjck.—'^\\^r^  the  transcript  of  the  former  convic- 
tion of  the  defendant  of  petit  larceny  is  offered  in  evidence,  the  judg- 
ment of  conviction  can  not  be  attacked  collaterally,  nor  can  its  com- 
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petency  as  evidence  be  questioned  upon  the  ground  that  it  does  not 
contain  a  copy  of  the  appointment  of  the  special  judge  before  whom 
such  judgment  was  rendered,  or  the  reasons  for  such  appointment,  nor 
upon  the  ground  that  the  transcript  failed  to  show  that  the  judg- 
ment was  signed  by  the  judge  of  the  court.  io. 

26.  IndictmenL — It  is  sufficient  to  aver  in  an  indictment  .that  the  name  of 
the  person  to  whom  intoxicating  liquor  was  unlawfully  sold  or  from 
whom  property  was  stolen,  is  unknown.  Ashley  v.  SUtUy  66^ 

27.  FaUe  Fretenea.—SaU  of  NoU  Obtained  -By.— The  sale  of  a  note,  the 
signature  to  which  is  known  by  the  seller  to  have  been  obtained  by 
any  false  pretence8,',was  a  crime  under  section  2204,  B.  S.  1881,  though 
the  pretences  were  verbal  misrepresentations,  and  not  of  a  nature 
whicoi  would  have  made  the  act  of  obtaining  the  signature  a  crim- 
inal act.  Stale  v.  Adams,  116 

CUSTOM. 
See  .Ck>NTaACT,  5. 

DAMAGES. 

See  Assault  and  Battery,  1 ;  Bastabdt,  1;  County  Becordeb,  2,  3; 
Deed,  6,  6;  Drainage,  3;  Evidence,  9;  Fraudulent  Convey- 
ance, 2 ;  Highway  ;  Negligence. 

1.  Measure  of  Damages, — Failure  of  TUU  to  Territory  for  Sale  of  BoUent. — 

A.  sold  and  assigned  to  B.  letters-patent  of  a  machine  for  H.  and  W, 
counties,  having  no  title  as  to  W.  county ;  without  offering  to  reassign 

B.  sued. 

Heldf  that  the  proper  measure  of  damages  was  such  proportion  of  the 
whole  price  paid  as  the  value  of  W.  bore  to  the  value  of  both,  estimated 
at  the  price  paid.  Moorehead  v.  Davis,  SOS 

2.  Case  where  not  Excessive. — Where  a  mob  seizes  a  prisoner,  under  arrest 
upon  a  criminal  accusation,  and  hangs  him  by  the  neck  till  he  is 
senseless,  to  extort  a  confession,  $1,500  are  not  excessive  damages. 

EUiaa  V.  RusseU,  526 

3.  Assault  and  Battery.— For  a  case  in  which  $200  was  held  not  to  be  ex- 
cessive damages  for  an  assault  and  battery,  see  the  opinion  in 

Rudolph  V.  LandwerUn,  S4 

DECEDENTS*  ESTATES. 

See  Contribution  ;  Husband  and  Wipe,  3  to  5 ;  Infant,  4 ;  Mortgage, 

11;  Voluntary  Payment. 

1.  Vaealing  Final  Settlement  — Fraud. — Pleading.  — Where  an  administra- 
•    tor,  fraudulently,  by  promises  to  pay  a  cr^itor  of  the  deceased,  who 

is  sick,  with  no  friends  at  hand  but  the  family  of  the  debtor,  puts  him 
off  his  guard  so  that  he  does  not  file  his  claim,  and  then  fraudu- 
lently and  without  notice  to  the  creditor  makes  final  settlement  of 
the  estate  and  is  discharged,  the  estate  being  solvent  and  the  cred- 
itor not  appearing  nor  being  summoned,  the  creditor  mav,  on  ap- 
plication stating  the  facts,  have  the  final  settlement  vacated  by  virtue 
of  section  2403,  B.  S.  1881.  But  such  an  application  stating  facts 
which  merely  raise  an  inference  of  unfairdealing  by  the  administrator 
towards  the  creditor,  and  making  a  general  charge  of  fraud,  is  not 
sufficient  Chase  v.  Beesoriy  61 

2.  Sale  of  Lands. — Fraud  of  Administrator. — Where  an  administrator  con- 
ceals his  intention  to  sell  certain  lands  from  the  heirs  and  strangers 
who  would  bid,  in  fraudulent  collusion  with  one  to  whom  he  sells  for 
an  inadequate  price,  equity  will  set  aside  the  sale.  Jones  v.  Freneh,  1S9 

3.  Same. — Lien  of  Purchaser. — Subrogation. — A  purchaser  in  good  faith  of 
lands  from  an  administrator,  where  the  purchase-money  paid  by  him  is 
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applied  to  the  payment  of  the  intestate's  debts,  will,  if  the  sale  be  set 
aside,  be  entitled  to  a  lien  on  the  land  for  the  amount  of  money  paid ; 
and  this  is  so  though  there  may  have  been  sufficient  personal  property 
to  pay  the  debts ;  and  though  no  additional  bond  was  filed  by  the  ad- 
ministrator ;  and  though  another  tract  was  sold  for  a  sum  sufficient  to 
pay  the  debts.  lb. 

4.  Liability  of  Heirs  to  Creditor. — Statute  QmUnied, — QmuMnt, — ^The  suit 
against  heirs,  etc.,  authorized  by  section  2442,  R.  o.  1881,  only  lies 
where  there  has  been  administration  of  the  intestate  debtor's  estate, 
and  the  defendants  have  received  assets  therefrom,  and  the  plain- 

.  tiff's  claim  remains  unpaid ;  and  a  complaint  which  does  not  aver 
these  facts,  and,  also,  does  not  contain  such  averments  as  would  make 
a  good  cause  of  action  against  the  deceased  debtor,  is  bad  on  de- 
murrer. Rinard  ▼.  Wett^  S59 

5.  Same. — The  word  "  representatives,"  used  in  section  2443,  R.  S.  1881, 
means  only  executors  and  administrators.  lb. 

6.  Legacy. — FUing  as  Claims. — Lien. — A  legacy  for  which  the  lands  of  the 
testator  are  liable  need  not  be  filed  as  a  claim  in  order  to  hold  the 
lands  for  payment.  Cook  v.  Cook,  S98;  Cook  v.  Cook,  602 

7.  Death  of  Party  Pending  Suit — Jurisdiction. — Statute  Construed. — GontraH. — 
Sections  2310-2312,  R.  S.  1881,  have  no  application  to  an  action  for 
a  money  demand  on  contract  pending  against  the  deceased  when  he 
died,  but  in  such  case  the  cause  may  proceed  by  substituting  the  per- 
sonal representative  as  defendant  unoer  section  271. 

Clodfeiter  v.  HuUtt,  426 

8.  Devise. —  Widow. — Life-Estate. — Sate,  to  Pay  Debts. — A  widow,  taking  by 
her  husband's  will  a  life-estate  in  his  lands,  instead  of  the  title  in  fee 
to  a  part,  which  she  might  have  taken  under  the  law,  takes  subject 
to  sale  to  pay  debts  and  legacies  if  necessary ;  and  one  who  acquires 
her  life-estate  also  takes  it  subject  to  the  same  burden,  and  his  title  will 
be  defeated  by  such  a  sale  properly  made  afterwards.  Miller  ▼.  Buell,  4^ 

Miller  v.  Wilson,  60S 

9.  Wills. — Desoents, —  Heir^s  Interest. — Attaekment. — OamishmenL — A  will 

gave  lands  for  life  to  the  testator's  wife,  which  at  her  death  were  to 
e  sold  and  the  proceeds  equally  divided  amongst  his  five  children. 
At  the  suit  of  a  creditor  of  one  of  the  children,  his  share  of  the  lands 
was  attached  and  the  executor  garnished,  a  judgment  obtained,  order 
to  sell  the  attached  lands,  and  that  the  executor  garnishee  pay  on  final 
settlement  of  the  estate,  of  the  debtor  child's  distributive  share,  to 
the  creditor,  a  sum  sufficient  to  satisfy  the  judgment.  The  creditor 
bought  the  attached  land  at  sheriff's  sale,  and  took  a  sheriff's  deed. 
The  executor  died,  and  an  administrator  de  bonis  non^  upon  the  death 
of  the  widow,  sold  the  land,  by  order  of  court,  as  the  will  directed. 
Held,  that  the  share  of  the  debtor  child  in  the  proceeds  should  be  paid  to 
nis  creditor,  who,  by  the  sherifi^'s  sale,  had  become  the  owner  of  the 
child's  interest  in  the  land,  and,  consequently,  was  entitled  to  the  pro- 
ceeds thereof.  Simonds  v.  Harris,  505 

10.  Same. — DvUribution. — An  administrator  is  liable  to  garnishment  by  a 
creditor  of  a  legatee  or  distributee  of  the  estate,  and  the  unascertained 
share  of  such  debtor  may  thus  be  applied  to  the  payment  of  the  debt, 
and  an  order  for  payment  thereof  binds  a  subsequent  administrator, 
so  that  he  can  not,  in  the  settlement  of  his  trust,  take  credit  for  pav- 
ment  thereof  to  such  distributee  or  legatee.  fb. 

11.  Duty  of  Administrator. — Rights  of  Widow.  It  is  the  duty  of  an  admin- 
istrator to  pay  off  liens  on  real  estate  in  preference  to  debts  not  pre- 
ferred by  statute,  so  that  the  widow's  share  of  the  real  estate  may  go 
to  her  without  encumbrance.  Sparrow  v.  Kelso^ol^ 
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12.  Sa$ne,-'SaU(fRealEdoUe,--FaUureqfAdminutraiortoTakeB<^ 
chaser  to  Pay  Liens. — Mortgage. — CompUiint  by  Widow, — After  partition 
to  the  widow  of  her  tliird  of  the  real  estate,  the  adminibtrator,  by  or- 
der of  court,  sold  the  other  two-thirds  subject  to  liens,  but  took  no 
bond  from  the  purchaser  to  secure  payment  tnereof.  A  mortgage  given 
by  the  intestate  upon  all  the  land  was  afterward^  foreclosed  and  the 
whole  of  it  sold  thereon.    The  estate  was  settled  as  insolvent. 

Held,  that  the  statute,  2  B.  S.  1876,  p.  528,  imperatively  required  that  a 
bond  be  taken  to  secure  the  payment  of  the  liens,  and  for  his  neglect 
of  this  the  administrator  was  liable  to  the  widow  for  such  injury  as  re- 
sulted to  her. 

HeUj  also,  that  a  complaint  by  her  therefor,  which  did  not  show  that  the 
whole  real  estate  was  of  value  greater  than  the  mortgage  lien,  failed 
to  disclose  injury  to  her,  and  was,  therefore,  bad  on  demurrer.         Ih. 

13.  ExceplUm  to  Bepoi-t  of  Administrator. — Practice. — Demurrer. — The  law 
does  not  authorize  an  answer  to  an  exception  filed  to  an  administra- 
tor's report,  and  hence  no  question  can  be  raised  by  a  demurrer  to 
such  pleading.  IJohle  v.  StuUa,  540 

14.  Same. — Assignment  qf  Error. — Evidence. — An  assignment  of  error  that 
the  court  disregarded  exceptions  filed  to  an  administrator's  reports 
presents  no  question  in  the  absence  of  the  evidence,  as  the  facts  aver- 
red must  be  established.  76. 

16.  Non- Residents. — Domicile. — Jurisdiction. — Where  one  who  is  domiciled 
out  of  this  State  dies  intestate,  grant  of  administration  here  can  only 
be  had  as  to  assets  left  here  or  coming  here  after  his  death. 

MeCord  v.  Thompson,  666 

16.  Same. — AneiUary  AdmiiUstraiion. — The  ri^ht  to  administer  assets  which 
have  come  to  the  hands  of  an  administrator  appointed  in  another 
State,  where  the  intestate  wa^  domiciled,  and  for  which  he  is  account- 
able, can  not  be  impaired  by  administration  granted  in  this  State.  lb. 

17.  Same.  —  Promissory  Note. — Payment. — An  administrator  in  Illinois,  the 
intestate's  domicile,  sold  property  of  the  intestate  to  a  citizen  of  this 
State  for  which  a  note  payable  to  this  administrator  at  a  bank  in 
this  State  was  executed,  and  the  note  deposited  in  the  bank.  There 
being  some  assets  of  the  estate  here,  and  also  creditors,  adminis- 
tration had  been  granted  here.  Upon  demand,  the  makers  paid  the 
note  to  the  administrator  here,  and  he  accounted  for  the  proceeds. 
Upon  suit  by  the  Illinois  administrator  upon  the  note, 

Heldf  that  these  lacts  did  not  constitute  a  defence.  76. 

DECLARATIONS. 
See  CoBFORATiONS,  5;  Criminal  Law,  16;  Evidence,  2,  3, 

DEED. 

fiee  Fraudulent  Conveyance;  Husband  and  Wipe;  Judgment,  5; 
MoRTQAQE,  3,  4;  Real  Estate,  Action  to  Recover,  4,  7, 8;  Sher- 
riff's  Sale,  1 ;  Vendor's  Lien. 

1.  Conditional  Conveyance. — Mainiaining  Toll- House.— Real  Estate^  Action  to 
Recover, — A  farm  was  conveyed,  reserving  a  strip  of  land  until  a 
gravel  road,  which  then  had  its  only  toll-house  ana  gate  at  that  place, 
should  remove  its  "  place  of  collecting  toll  "  from  saidland.  Before  the 
suit  in  ejectment  was  begun  against  the  gravel  road  company  by  a  sub- 
sequent purchaser,  to  recover  the  strip,  the  company  had  erected  one 
other  toll-house  and  gate  at  another  place,  where  its  principal  tolls  were 
collected,  but  still  maintained  a  toll-house  at  the  old  place  at  which 
only  a  trifling  amount  was  collected,  beingonly  from  persons  passing  to 
or  from  one  direction  upon  the  gravel  road  to  or  from  an  intersect- 
ing road  which  crossed  it,  and  wlio  would  not  pass  the  new  toll-house. 
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For  said  house  and  strip  of  land  the  keeper  paid  the  company  $2^ 
per  annum,  besides  collecting  the  toll.    These  facts  were  found  spe* 
cially  bj  tne  trial  court,  with  the  conclusion  of  law  that  the  plain* 
tiff  owned  the  strip  and  was  entitled  to  its  possession. 
Heldy  that  the  conclusion  of  law  was  correct. 

IxtfayetlCf  ete.,  G,  R.  Co.  v.  Vandain,  15S 

2.  Breach  of  GovenawU. — Evielion. — IhrtUion.'—ComplainL — In  an  action  for 
breach  of  the  covenants  of  a  deed,  a  complaint  which  avers  tiiat  third 
parties  had  brought  an  action  of  partition  against  the  plaintiffs  for  an 
undivided  one-third  of  the  land,  which  they  claimed  by  a  superior 
title,and  in  such  proceeding  duly  recovered  a  judgment  for  such  inter- 
est in  said  land,^8ufficiently  avers  an  eviction  of  the  plaintiff  from  such 
portion.  Wright  v.  NippU^  310 

3.  Samt, — Hein  of  Covenantee, — Such  action  may  be  maintained  by  the 
heirs  of  an  ancestor  for  breach  of  the  covenant  of  seizin,  where  they 
acquire  the  land  and  ultimately  sustain  the  loss.  i6. 

4.  Same, — Anawer, — Mistake, — Befomuition. — An  answer  in  such  proceed- 
ing, that  the  grantors  only  owned  a  portion  of  such  land,  and  that  they 
only  intended  to  convey  such  portion,  but  by  mistake  conveyed  the 
whole,  is  insufficient.  These  facts  merely  show  them  entitled  to  a  ref- 
ormation of  the  conveyance,  but  they  do  not  constitute  a  defence.     J 6. 

5.  Same. — Measure  of  Damaoee. — Iruitruetion, — An  instruction  that  the  meas- 
ure of  damages  for  the  loss  of  one-third  of  the  land  was  one-third  of 
the  purchase-money  for  the  whole  land,  with  interest  for  the  last  six 
years,  is  within  the  rule  established  in  this  State.  lb. 

*  6.  Same, — Bents  and  Prt^Us. — The  fact  that  the  vendees  conveyed  the  rents 
and  profits  from  the  time  of  the  conveyance  until  eviction  does  not  di- 
minish the  amount  of  damages  as  these  do  not  belong  to  the  cove- 
nantors. ■     .  /&.. 

7.  Same. — JtidgmerU  in  Ihtiition. — An  instruction  in  such  case,  informing 
the  jury  that  an  interlocutory  judgment  of  partition  settles  nothing,  was 
properly  refused,  as  it  does  determine  the  rights  of  the  parties  to  the 
property.  lb, 

8.  Law  of  Place  of  ExeciUUm, — Seizin. — Whether  a  deed  contains  covenants 
of  seizin  is  to  be  determined  by  the  law  of  the  place  of  its  execution. 

BelheU  V.  BetheU,  318^ 

9.  Same. — Contract  for.— Covenant  for  General  Warranty  Deed, --A  contract 
for  a  warranty  deed  entitles  the  covenantee  to  a  deed  with  a  covenant 
of  seizin.  lb, 

10.  Same. — Covenant  of  Seizin,  Personal  One. — Foreign  Law. — The  covenant  of 
seizin  is  a  personal  one,  and  as  to  such  a  covenant  a  deed  may  be  re- 
formed, although  the  land  upon  which  it  operates  is  situated  in  a  for- 
eign State.  I  Ib^ 

11.  Same. — Suit  to  B^orm. — A  suit  to  reform  a  deed  is  in  personam,  and  may 
be  brought  where  the  person  resides,  although  the  land  lies  in  ano- 
ther State  or  country.  lb, 

12.  Samje. — Ezeeutory  Contract  for. — Fraud  in  Preparaiion. — A  person  who- 
contracts  to  prepare  a  deed  with  full  covenants  is  guilty  of  a  fraud 
if  he  prepares  a  deed  without  covenants,  and  delivers  it  as  prepared 
in . accordance  with  the  terms  of  the  preliminary  agreement.  lb, 

13.  Same, —  Vendor  and  Vendee. — Action  for  Failure  of  Title.  — The  general  rule 
is  that  in  cases  where  there  is  no  covenant  and  no  fraud,  a  vendee  can 
not  recover  although  there  is  a  complete  failure  of  title.  lb. 

14.  Same. — After- Acquired  Title. — Where  a  covenantee  has  been  evicted  by 
the  rightful  owner,  he  can  not  be  compelled  to  accept  a  newly  acquired 
title  of  the  grantor,  but  may  sue  for  the  purchase-money.  76. 
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15.  Adeene  PosKstion, — At  common  law  possession  of  lands  hj  a  stranger 
who  was  a  mere  trespasser  does  not  make  void  a  conveyance  by  the 
owner.  Ft,  Wayne,  etCf  i2.  22.  G>.  v.  MeUett,  535 

16.  &me.— A  deed  made  prior  to  the  enactment  of  section  1073,  B.  S. 
1881 1  while  the  owner  was  oat  of  possession,  and  another  in  adverse 
possession  under  color  of  title,  is  void.  lb, 

DEFALCATION. 
See  Principal  and  Surety,  1. 

DEFAULT. 
See  Judgment,  4,  6,  7. 

DEFECTS  CURED. 
See  Railroad,  7;  Replevin,  7, 9;  Supreme  Court,  18 ;  Wmrssa,  7» 

DELIVERY. 
See  Contract,  1 ;  Promissory  Note,  7. 

DEMAND.  ^ 

See  Contract,  7,  8;  Principal  and  Agent;  Replevin,  1. 

DEMURRER. 

See  Decedents'  Estates,  13 ;  Injunction  ;  Mandamus,  1 ;  Pleading,  1^ 
2,  4,  6  to  8, 12, 15  to  19 ;  Practice,  7,  10,  14 ;  Statute  of  Limita- 
tions, 1. 

1.  Form  to  Separate  Paragraphs. — A  demurrer  to  a  number  of  paragraphs 
of  pleading,  assigning  for  cause  "  that  neither  of  said  separate  para- 
graphs *  *  states  facts  separately  and  severally  sufficient,"  etc.,  is 
to  each  paragraph  separately.  Clodfeller  v.  HvleU^  4^6 

2.  In  a  demurrer  to  an  answer,  on  the  gr6und  that  the  facts  stated  do 
not  constitute  a  defence,  the  word  "  valid"  before  the  word  "defence" 
does  not  impair  the  demurrer  in  form  or  substance.  Wi-iglU  v.  NijjpUf  SIQ 

DEMURRER  TO  EVIDENCE. 

Practice, — A  demurrer  to  evidence  admits  all  inferences  that  may  be  drawn 
from  the  evidence  against  the  party  who  demurs,  and  evidence  favor- 
able to  him  can  not  be  considered  if  there  is  any  conflict. 

BetheU.  v.  Bethellj  S18 
DEPOSITION. 

Signature. — Names. — Where  a  deposition  con tn ins  any  relevant  testimony, 
it  is  not  error  to  refuse  to  suppress  it,  and  the  fact  that  the  deponents 
subscribed  their  names  by  initials  is  no  reason  for  suppressing  the  dep- 
osition. Payne  v.  June,  ^59 

DESCENTS. 

See  Decedents'  Estates,  9;  Husband  and  Wife,  4;  Will. 

DESCRIPTION. 

See  Contract,  7 ;  Criminal  Law,  2 ;  Real  Estate,  Action  to  Recover^ 

1  to  3,  5 ;  Replevin,  9. 

DEVISEE. 
See  Contribution  ;  Mortgage,  6. 

DILIGENCE. 
See  New  Trial,  3 ;  Promissory  Note,  3. 

DISCRETION. 
See  Criminal  Law,  23 ;  Pleading,  9 ;  Supreme  Court,  17. 
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DISMISSAL. 
See  Supreme  Court,  3, 13, 14. 

IX)MICILE. 
See  Decedents'  Estates,  15  to  17 ;  Taxes,  1,  2. 

DRAINAGE. 
See  Criminal  Law,  2  to  6 ;  Eyidenoe,  9« 

1.  Petition  for  Location  o/DUch. — Names  of  Owners  of  Land  Affected, — A  peti- 
tion for  the  establishment  of  a  ditch  under  the  provbions  of  the  act 
of  March  9th,  1875,  need  not  contain  the  names  of  the  owners  of  the 
land  affected  by  such  proposed  ditch.  Watkins  ▼.  Pickering^  S$B 

2.  Satne, — Remonstrant. — Costs. — When,  in  such  proceeding,  a  remonstrator 
remonstrates  on  the  ground  that  the  same  will  not  be  of  public  utility, 
and  such  issue  is  found  against  him  in  the  circuit  court,  he  is  properly 
taxed  with  the  costs  of  such  issue.  Jo. 

3.  Same. — Damages. — When  he  remonstrates  on  the  ground  that  he  will 
sustain  damages,  and  such  issue  is  found  against  him  before  the  board 
of  commissioners,  and  in  his  favor  on  appeal,  he  is  entitled  to  costs 
upon  such  issue.  lb. 

4.  Connecting  Private  with  Public  Drain, — One  may,  on  his  own  land,  con- 
nect a  private  drain  with  a  public  one,  only  provided  he  do  not  there- 
by impair  or  destroy  the  public  utility  of  the  latter.  Toops  v.  StalCj  IS 

ECCLESIASTICAL  LAW. 

See  Libel. 

EJECTMENT. 

See  Deed,  1 ;  Landlord  and  Tenant,  4 ;  Pleadikq,  14 ;  Real  Estate^ 

Action  to  Recover;  Receiver,  1  to  3. 

ELECTION. 
See  Railroad,  1. 

EMPLOYER  AND  EMPLOYEE. 
See  Railroad,  5,  6. 

ENDORSER  AND  ENDORSEE. 
See  Promissory  Note,  3  to  7. 

EQUITY. 
See  Contract,  8 ;  Decedents'  Estates,  2 ;  Practice,  13 ;  Railroad,  9. 

ESTATE  BY  ENTIRETIES. 
See  Taxes,  3. 

ESTOPPEL. 

See  Contract,  2;  Husband  and  Wife,  4;  Married  Woman,  4;  Moet- 

OAOE,  9, 12  to  14. 

ESTRAYS. 

See  School  Fund. 

EVICTION. 
See  Deed,  2  to  4, 14;  Vendor  and  Vendee,  1. 

EVIDENCE. 
See  Assault  and  Battery,  2;  City,  6  to  8;  Contract,  2,  6,  9;  CoH- 
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vebsion;  Coroner;  Cobforatioks,  4,  6;  Criminal  Law,  4,  5, 10, 16 
to  18,  25;  Demurrbr  to  Evidence;  Former  Adjudication,  1; 
Fraudulent  Conveyance,  2;  Highway;  Husband  and  Wipe,  6; 
Instructions  TO  Jury,  3;  Judgment,  3,  4;  Lease;  Libel,  2;  New 
Trial,  1,  7;  Partnership,  2,  3;  Practice,  16;  Principal  and 
Agent;  Railroad,  11 ;  Real  Estate,  Action  to  Recover,  2,  4;  Re- 
plevin, 3;  Statutes,  2;  Supreme  Court,  1, 2,  5  to  8,  10  to  12, 15,  18 
to  23, 25, 31, 33;  Surety  of  the  Peace,  2;  Vendor  and  Vendee,  1, 
2;  Witness  3,  6. 

1.  Testimotiy  of  Co-defendant. — InRtiiuUixm  of  Court — Where  one  of  two  de- 
fendants is  permitted  to  testify  solely  as  a  witness  for  his  co-defendant, 
there  is  no  error  in  an  instruction  of  the  court  directing  the  jury  that 
they  must  not  consider  such  testimony  in  determining  the  question  of 
the  joint  liability  of  both  defendants.  Terrell  v.  BuUerfield,  1 

"2.  DeelaraiioTU  of  Third  Perwn. — Where,  in  replevin,  a  party  claims  by  pur- 
chase from  a  third  person,  the  declarations  of  that  person  while  in  pos- 
session are  proper  evidence  against  his  vendee.         Kuhns  v.  Gates,  66 

3.  Same, — IrUenticn, — Res  Gestce. — Where  the  intention  with  which  an  act 
was  done  is  immaterial,  proof  of  the  intention  may  be  rejected ;  but 
declarations  of  a  party  at  the  time  he  does  an  act  are  part  of  the  res 
gesl€e  and  admissible.  lb, 

A.  Admission  of  Record. — Tomnship  Trustee. —  WaiU  of  Jurisdiction. — Where  a 
record  of  the  township  trustees  is  offered  in  evidence,  and  the  trustees' 
want  of  jurisdiction  oi  the  subject-matter  is  apparent,  there  is  no  error 
in  the  exclusion  of  such  record.  Matlock  v.  Hawkins,  ^^5 

b.  Harmless  Error, — The  admission  of  evidence,  so  utterly  immaterial  that 
it  can  not  possibly  injure  either  party,  is  a  harmless  error. 

KimbU  V.  Seal,  £76 

6.  Harmless  Error. — The  admission  of  improper  evidence,  when  without 
it  the  same  verdict  must  have  been  renaered,  is  a  harmless  error. 

Rhoads  V.  Jones,  328 

7.  Practice. — Harmless  Error. — Where,  in  view  of  the  whole  evidence,  a 
fact  offered  to  be  proved  is  immaterial,  there  is  no  error  in  rejecting 
the  oflTer.  Hand  v.  KidweO,  409 

8.  Same. — Where  a  fact  is  clearly  proved  and  not  disputed  by  counter- 
vailing evidence,  a  refusal  to  admit  still  further  proof  in  its  support 
will  be  harmless.  lb, 

9.  Witness. — Opinion. — Drainage. — Damages, — The  opinion  of  a  witness  as 
to  the  public  utility  of  a  ditch  sought  to  be  established  by  law  is  not 
proper  evidence.  So,  also,  as  to  the  damages  which  it  will  cause  to  the 
lands  of  a  party ;  but  the  opinion  of  one  acquainted  with  the  property, 
as  to  its  value  with  and  without  the  ditch,  is  proper  evidence. 

Yost  V.  Conroy,  464 

10.  Witness, — Expert. — Opinion, — An  expert  can  not  be  asked  to  give  an 
opinion  based  upon  his  own  understanding  of  the  evidence  of  others, 
but  the  inquiry  should  be  upon  a  hypothetical  case  which  the  evi- 
dence tends  to  prove.  Elliott  v.  Russellf  526 

1 1 .  Same. — General  Reputation. — AssauU  and  Battery. — In  a  civil  suit  for  as- 
sault and  battery,  the  general  character  of  the  defendant  as  a  peaceable 
and  orderly  citizen  is  not  admissible  in  evidence.  lb. 

12.  Same. — Admissions. — In  a  suit  against  several  for  assault  and  battery, 
the  admissions  and  declarations  of  each,  pertinent  to  the  issue,  are  ad- 
missible against  himself,and  a  joint  objection  by  all  is  not  well  taken.  lb. 

13.  Bastardy. — Letters. — In  a  prosecution  for  bastardy,  letters  of  the  de- 
fendant, written  before  the  child  was  begotten,  stating  the  intimacy  of 
their  relations,  referring  to  the  fact  that  he  had  taken  indelicate  lib-. 
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erties  with  her  person,  and  expreasing  a  desire  for  sexual  intercourse 
thereafter,  are  proper  evidence  against  him.   Walker  y.  SUUe^  esc  rd^  474- 

EXECUTION. 
See  Gbavel  Boad,  4;  Mostgaos,  8 ;  Sheriff's  Sale. 

EXECUTORS. 
See  Decedents'  Estates. 

EXHIBIT. 
See  HuSBAiTD  and  Wife,  5;  Pleading,  17;  Beplevin,  8. 

EXPERT. 
See  Evidence,  10;  Railboad,  3. 

EXTENSION  OF  TIME. 
See  Peomissoby  Note,  8. 

FALSE   PRETENCES. 
See  Cbiminal  Law,  27. 

FEES  AND  SALARIES. 
See  County  Recorder,  1 ;  County  Treasurer. 

FINDING. 
See  Repi^vin,  6 ;  Sfecial  Finding  ;  Supreme  Court,  5,  8, 15, 16,  33. 

FIRE  COMPANY. 

See  Corporations. 

FORECLOSURE. 

See  Husband  and  Wife,  5;  Judgment,  4;  Mortgage;  Railroad,  8; 

Receiveb,  4;  Voluntary  Payment. 

FOREIGN  LAW. 
See  Deed,  10;  Statutes. 

FORFEITURE. 
See  Railroad,  13;  Recognizance. 

FORMER  ADJUDICATION. 
See  Supreme  Court,  34. 

1.  What  Evidence  Will  Sustain  Plea  of. — An  issue  joined  on  a  plea  of  a 
former  recovery  is  not  sustained  bv  putting  in  evidence  the  entry  of 
judgment,  without  any  other  part  of  the  record.  Thomas  v.  Stewart,' £4'^ 

2.  Reversal  of  JvdgmenL — A  judgment  which  has  been  in  all  things  re- 
versed is  not  a  former  adjudication,  but  is  wholly  without  effect,  and 
when  the  cause  is  remanded  it  is  the  same  suit  still  pending. 

OodfeUer  v.  HuletL  4^6 
FORMER  CONVICTION. 

See  Assault  and  Battery,  1 ;  Criminal  Law,  25. 

FRAUD. 

See  Bastardy,  1 ;  Criminal  Law,  27 ;  Decedents'  Estates,  1  to  3 ; 
Deed,  12;  Husband  and  Wife,  9;  Instruction  to  Jury,  9;  Judg- 
ment, 5;  Real  Estate,  Action  to  Recover,  7,  8;  Statutes,  3. 

1.  Misrepresentation  of  Existing  Fact. — Where  a  party  merely  promises  to 
do  a  thing  in  the  future,  there  can  be  no  fraud,  but  where  there  is  a 
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deliveiy  of  an  instrument  materially  different  from  that  required  by 
a  contract,  with  intent  to  deceive,  there  may  be  fraud. 

BetheU  v.  BetkeU,  318 

%  Same, — Knowledge  of  Falsity  of  Statement  Not  EsaentioL — Where  a  party 
professes  to  possess  knowledge  of  a  fact,  and  for  the  fraudulent  pur- 
pose of  inducing  another  to  act  makes  a  statement  of  the  fact,  which 
18  untrue,  and  thereby  misleads  the  person  with  whom  he  is  dealing, 
he  is  guilty  of  fraud,  although  he  did  not  know  the  statement  to  be 
false.  lb, 

FRAUDULENT  CONVEYANCE. 

See  Husband  and  Wife,  9;  Judgment,  5;  Beal  Estate,  Action  to 

Recover,  7,  8. 

1.  Fraudulent  Conveyance. —  When  CredUan  May  Set  Aside, — A  conveyance 
made  in  good  faith  may  be  set  aside  by  the  fraudulent  vendor's  cred- 
itors, unless  it  was  a  conveyance  for  value.  Wright  v.  Nipple,  310 

2.  Same, — Evidenee, — Judgment, — In  determining  whether  a  given  convey- 
ance is  fraudulent,  the  plaintiff's  claim  for  dama&;es  may  be  consid- 
ered, though  not  put  into  judgment  until  after  the  conveyance  was 
made.  lb. 

S.  When  a  conveyance  is  made  without  consideration,  it  is  not  necessary 
to  show  that  it  was  accepted  for  the  purpose  of  defrauding  creditors, 
in  order  to  set  it  aside  at  their  instance. 

MeredUh  v.  Qitizms  NatH  Bank,  343 

GENERAL  ASSEMBLY. 
See  Constitutional  Law. 

GIFT. 
See  Replevin,  11. 

GRAVEL  ROAD. 
See  Deed,  1. 

1.  (hrpoToiian. — SlaJhUe  Construed. — The  statute  requiring  that  the  amount 
of  capital  stock  shall  be  named  in  the  articles  of  association  of  a 
gravel  road  company  does  not  re(^uire  a  subscription  of  the  whole 
amount  to  give  life  to  the  corporation  (R.  S.  1881,  section  3624),  but 
only  $500  per  mile.  State,  ex  rel,,  v.  SL  Paul,  etc.,  T,  P.  Co,,  43 

2.  Same, — Failure  to  Om«<ru<rf.— Section  3641,  R.  S.  1881,  has  no  application 
to  corporations  formed  for  the  purpose  of  owning  gravel  roads  pre- 
viously constructed.  lb, 

3.  Same, — Nea  Corporation. — Where  a  gravel  road  com  pan  v  is  not  legally 
organized,  a  new  corporation  may,  after  the  road  is  made,  be  organized 
to  own  and  operate  it,  and  the  State  can  not  complain  that  some  of  the 
old  corporators  have  not  taken  stock  in  the  new  company.  lb. 

4.  Corporation. — Judgment  and  Execution. — Incorporeal  Rights  and  Franchises. 
— Sheriff^s  Sale, — ilai^XocUioii.— Where  a  sheriff,  by  virtue  of  an  ordinary 
execution  issued  on  a  judgment  against  an  insolvent  gravel  road  com- 
pany, has  levied  upon  and  sold  its  entire  property,  including  its  in- 
corporeal rights  and  franchises,  for  a  sum  more  than  sufficient  to  satisfy 
sucn  execution,  the  acceptance  of  the  mirplus  of  the  proceeds  of  such 
sale,  though  it  be  illegal,  by  the  assignee  of  such  company,  for  the 
benefit  of  its  creditors,  is  a  ratification  and  affirmation  of  such  sale, 
and  neither  the  assignee  nor  assignor  can  be  heard  to  question  or  con- 
trovert its  legality  or  validity.  Eowe  v.  Major,  £06 

GUARDIAN  AND  WARD. 
See  Mortgage,^  2;  Replevin,  8. 
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HABEAS  CORPUS. 

Scope  of  Inquiry, — One  under  arrest  upon  a  proper  warrant,  to  answer  a 
criminal  prosecution  pending  against  him  in  a  court  of  competent  ju- 
risdiction,  can  not,  upon  a  writ  of  hahens  corpus^  have  an  inquiry  as  to 
his  guilt  or  innocence,  with  a  view  to  his  discharge. 

jranner  v.  Lewis,  44^ 
HARMLESS  ERROR. 

See  Coroner,  2;  Criminal  Law,  14, 15;  Evidence,  5  to  8;  Instruction' 
TO  Jury,  4,  6, 7 ;  Partnership,  3 ;  Pleading,  7 ;  Pracjtice,  5 ;  Rail> 
ROAD,  4 ;  Supreme  Court,  7,  33. 

HEIRS. 

See  Decedents'  Estates,  2,  4,  5,  9 ;  Deed,  3 ;  Husband  and  Wife,  3,  4  ; 

MoRTOAOE,  5 ;  Will. 

HIGHWAY. 

Obitmction  cf  Highway.— Action  for  Damages, — Suffideney  of  Emdenee. — To^ 
maintain  a  civil  action  for  the  recovery  of  damages,  by  reason  of  th& 
obstruction  of  a  public  highway,  the  plaintiff  must  show  by  a  prepon- 
derance of  the  evidence  the  existence  of  the  public  highway,  its  ob- 
struction by  the  defendant,  and  that  by  reason  of  the  obstruction  he 
has  sustained  damages,  different  in  kind  and  degree  from  those  sus- 
tained by  the  public  generally.  Matlock  v.  Hawkms^  S2S 

HOUSE-BREAKING. 
See  Criminal  Law,  21. 

HUSBAND  AND  WIFE. 
See  Judgment,  5;  Married  Woman;  Mortgage,  8;  Taxes,  3. 

1.  Ptirc^se  of  Ijand  with  Wife's  Money. — Conveyance. — Resulting  IVust. — 
Where  a  husband  purchases  land  with  the  money  of  his  wife,  and  takes 
the  conveyance  in  his  own  name  without  her  consent,  he  thereafter 
holds  it  in  trust  for  her,  though  she  knew  that  he  had  so  taken  the  title/ 

Goldsberry  v.  (xenlry,  19S 

2.  Same. — Agreement. — Conveyance  Taken  in  HusbamTa  Name. — Where  land 
is  thus  purchased,  and  the  title  is  taken  in  the  name  of  the  husband, 
in  pursuance  of  a  verbal  agreement,  made  without  any  fraudulent 
intent*  that  he  will  hold  it  in  trust  for  her,  a  valid  trust  is  created  in 
her  favor.  J  6. 

3.  Same. — Heirs  of  Wife. — Injunction. — Sale  of  Land  by  Administrator  cf  Hus- 
band.— Pleading. — Notice. — Creditors. — In  an  action  by  the  heirs  of  the 
wife  to  restrain  the  administrator  of  the  husband  from  selling  the 
land,  an  answer  that  the  wife  had  permitted  the  husband  to  retain  the 
legal  title  and  contract  debts,  without  giving  notice  of  her  claim,  is- 
bad  for  not  alleging  that  such  creditors  had  given  credit  to  the  hus- 
band in  ignorance  of  the  wife's  claim.  lb. 

4.  Same. — Order  of  Sale. — Estoppel. — Descents. — An  answer  in  such  case, 
that  the  plaintifis  had  been  made  parties  to  an  application  by  the  ad- 
ministrator to  sell  said  land,  and  that  in  such  proceeding  an  order 
was  obtained  which  is  in  full  force,  is  insufficient,  as  the  court  possessed 
no  power  in  such  proceeding  to  order  sold  the  interest  they  inherited  in 
said  land  from  their  mother ;  they  were  only  concluded  as  the  heirs 
of  the  father.  1 6. 

5.  Same. —  Counter- C^aim. —  Payment  of  Mortgage  by  Administrator, —  Er^ 
hibit. — Subrogation. — In  such  case  a  counter-claim  alleging  that  the  ad- 
ministrator had  paid  off  a  mortgage  which  existed  upon  the  land 
when  it  was  purchased,  and  that  the  sum  paid  was  paid  to  protect 
tlie  title,  is  not  good  unless  the  mortgage,  or  a  copy,  accompanies  the 
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pleading,  as  the  administrator  can  only  enforce  a  lien  hy  foreclosing 
the  mortgage.  lb. 

6.  Same, — Evidence  of  Ti-usi. — In  such  case,  where  there  is  no  direct  nroof 
that  the  wife  furnished  the  purchase-money,  or  that  the  husband 
agreed  toj^hold  the  land  in  trust  for  her,  the  manner  in  which  he  used 
and  improved  it,  such  as  clearing  and  cultivating  it,  is  admissible  in 
evidence  to  enable  the  jury  to  determine  how  he  in  fact  held  it.     lb. 

7.  Conveyanee  by  Htuband  to  Wife. — Action  to  Quiet  Title. — Consideration. — 
Burden  nf  &ue. — Where  a  husband  bad  purchased  a  tract  of  land  in 
1847,  and  in  1880  conveyed  it  to  his  wife,  who  brought  an  action 
against  his  creditors,  who  had  acquired  liens  while  he  held  it,  on  the 
ground  that  she  had,  during  all  that  time,  been  the  equitable  owner 
of  said  land,  the  burden  is  upon  her  to  show  that  she  furnished  the 
consideration  with  which  such  land  was  purchased. 

Meredith  v.  OUiaen^  NaiU  Bank,  S4S 

8.  Same. — Trust  and  Trustee. — Statute  Construed. — In  such  case,  where  the 
husband  paid  a  horse  and  buggy  worth  $100,  and  paid  the  balance 
of  the  price  with  money  obtained  from  his  father-in-law,  who  after- 
wards g^ve  the  wife  the  note  made  for  the  money,  no  trust  arises,  as 
such  money  is  not  the  wife's,  and  if  it  were  it  became  the  husband's  as 
soon  as  furnished  under  the  law  then  in  force.  B.  S.  1843,  p.  145, 
sections  170^172.  Nor  would  a  trust  arise  where  only  a  portion  of 
the  consideration  was  furnished.  lb. 

9.  Same. — Indd)iedne88  <^  Husband  to  Wife. — Fraudulent  Conveyance, — A  con» 
veyance  made  by  a  husband  to  his  wife  in  payment  of  an  existing- 
indebtedness,  and  accepted  for  such  purpose,  can  not  be  assailed  by 
his  creditors.  The  mere  fact,  however,  that  the  wife's  father  sent 
her  a  note  against  her  husband  which  she  destroyed  without  holding- 
it  against  him  as  a  claim,  is  not  equivalent  to  a  finding  that  he  was 
thus  indebted  to  her.  lb. 

INDICTMENT. 

See  Criminal  Law,  11,  21  to  24,  26 ;  Intoxicating  Liqtjob,  2. 

INFANT. 
See  Pleading,  16. 

1.  May  Sue  as  Poor  Person  Without  Prochein  Ami. — When  an  infant  plain- 
tiff can  not  procure  any  person  to  act  as  next  friend,  and  it  is  shown 
that  such  person  has  but  little  means,  it  is  not  error  to  allow  such  per- 
son to  prosecute  as  a  poor  person ;  and  when  such  order  is  obtained 
such  person  is  authorized  to  prosecute  without  a  next  friend. 

Wright  V.  McLarinany  lOS 

2.  Sam£. — AUomey  as  P'ochcin  Ami. — Costs. — The  requirement  of  the  stat- 
ute, K.  8.  1881,  sec.  260,  that  the  court  shall  assign  such  person  an  at- 
torney, is  substantially  complied  with  by  appointing  the  attorney  of 
such  person  as  next  friend  without  liability  lor  costs.  lb. 

3.  Same. — Non-Resident. — Cost  Bond. — So  long  as  such  order  remains  in 
force,  such  person  is  not  liable  for  costs,  and  though  such  person  be- 
comes a  non-resident  of  the  State,  a  bond  for  costs  can  not  be  re- 
quired, lb. 

4.  Action  for  Infantas  Services. — Answer.—  Maintenance  in  Family. — Decedent^ 
Estates. — Promise. — Member  of  Family. — In  an  action  by  such  infant  to 
recover  for  domestic  services  rendered,  an  answer  that  the  decedent's 
husband  furnished  such  infant  with  various  articles,  and  after  his 
death  the  decedent  also  furnished  such  infant  with  boarding,  clothing, 
books,  etc.,  while  she  was  a  member  of  the  decedent's  family,  etc.,  is 
insufficient  upon  demurrer.  The  right  to  recover  for  the  portion  fur- 
nished by  the. husband  belongs  to  his  personal  representative,  and  the 
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law  implies  no  promise  apon  the  infant's  part  to  pay  the  decedent  for 
boarding,  clothing,  books,  etc.,  while  she  remained  a  member  of  the 
family.  Ih, 

,      INJUNCTION. 

See  City,  4 ;  Corporations,  1 ;  Husband  and  Wife,  3 ;  Railroad,  2 ; 

Taxes,  2. 

Complaint. — Demurrer. — Practice. — When  a  complaint  for  injunction  in  a 
single  jparagraph  specifies  several  independent  reasons  for  granting 
the  relief  sought,  a  demurrer  may  be  addressed  to  any  such  separate 
specification.  Hilton  y.  Maaon,  157 

INSANITY. 

See  Replevin,  8, 11. 

INSOLVENCY. 
See  Bastardy,  1 ;  Mortgage,  7,  8 ;  Recetver,  4.  ^ 

.  INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  8 ;  Deed,  5,  7 ;  Evidence,  1 ;  Partnership,  3 ; 
'  Railroad,  4,  5 ;  8upr£:me  Court,  2,  6,  9,  24,  26 ;  Surety  of  the 
Peace,  3 ;  Witness,  7. 

1.  The  court  is  not  bound  to  modify  or  correct  an  instruction  which, 
as  written,  ought  not  to  be  given,  but  may,  without  error,  simply  re- 
fuse to  give  it.  Toofpi  v.  ^Shz^e,  IS 

2.  i^€to  TriaL — Where  instructions  given  have  not  been  numbered,  a  mo- 
tion for  a  new  trial,  assigning  for  cause  the  giving  of  certain  of  them 
which  the  motion  designates  only  by  numbers,  presents  no  question. 

Rudolph  V.  Landwerlen,  S4 

3.  Evidenee. — An  instruction  which  assumes  the  truth  of  a  fact  concern- 
ing which  the  evidence  is  conflicting,  is  erroneous.   Landers  v.  Seek,  4B 

4.  Harmless  Error. — The  refusal  of  a  correct  instruction  is  a  harmless 
error,  where  it  appears  by  answers  of  the  jury  to  interrogatories,  in 
accoi^dance  with  the  weight  of  evidence,  that  the  instruction  could 
not  have  changed  the  verdict  Kuhns  v.  Gates,  66 

5.  Same. — An  instruction  which  assumes  the  truth  of  facts  in  dispute 
should  not  be  given.  Ih. 

6.  Harmless  Error. — Where  the  court,  in  stating  the  pleadings  to  the  juij, 
makes  a  mistake  as  to  a  matter  wholly  immaterial,  there  is  no  avail- 
able error.  Kimble  v.  Seal,  S76 

7.  Sam/e, — ^An  instruction  which  is  without  any  particular  meaning  is 
harmless.  Ih. 

8.  When  two  or  more  instructions,  taken  together,  state  the  law  accu- 
rately, no  error  is  committed  in  giving  them,  though  either  one  may 
not  state  it  fully  enough  when  considered  alone.    Wrighi  v.  Nipple,  SIO 

9.  Same. — Fraud. — An  instruction,  saying  to  the  jury  that  if  circum- 
stances, unexplained,  clearly  indicate  that  the  transaction  is  fraud- 
ulent, the  same  is  sufficient,  is  not  erroneous,  as  such  charge  does  not 
direct  them  to  find  the  fraud  from  such  circumstances,  but  simply 
informs  them  that  they  are  authorized  so  to  do.  Ih. 

10.  Same. — New  Trial. — Supreme  Court. — ^The  act  of  the  court  in  giving  or 
refusing  an  instruction  presents  no  question  in  the  Supreme  Court, 
unless  the  same  is  made  the  ground  oi  a  motion  for  a  new 'trial.      Ih. 

11.  Practice. — If  instructions,  taken  all  together,  express  the  law  of  the 
case  correctly,  there  can  be  no  available  error  in  the  fact  that,  taken 
singly,  some  one  of  them  is  found  to  be  imperfect. 

Louisville,  etc.,  R.  R.  Co.  v.  Keliy,  S71 


INDEX.  625 

12.  Record. — Instructions  are  not  a  part  of  the  record  nnless  made  so  hj 
bill  of  exceptions,  or  having  been  prepared  as  provided  bisection  533, 
B.  S.  1881,  they  are  shown  to  have  been  filed.        EUwU  ▼.  RuneU,  626 

INSURANCK 

Life  Inturance. — Assignment  of  Pblicy, — A  life  policy  is  a  chose  in  action 
which  may  be  assigned  by  endorsement  and  delivery. 

BushneU  v.*  BushneU,  503,  60S 
INTEREST. 

See  Pbomissoby  Note,  2. 

INTERROGATORIES  TO  JURY. 

See  Practice,  15;  Vebdict,  1. 

1.  Pradiee, —  Verdict. — In  order  to  predicate  a  motion  for  judgment  upon 
answers  of  the  junr  to  interrogatories  notwithstanding  the  general 
verdict,  it  must  affirmatively  appear  that  such  interrogatories  were 
submitted  to  the  jury  by  the  court.  WcUkins  v.  iHekervng,  3SS 

%  Time  of  Filing. — Until  a  defendant  has  pleaded  he  can  not  obtain  an 
order  that  the  plaintiff  answer  interrogatories  filed.  Whedery.  EeUZf  379 

INTOXICATING  LIQUOR. 

1.  I\'emi8ss  Where  Sold. — Affidavit  and  Information. — Where  the  defendant 
is  charged,  under  section  5320,  R.  S.  1881,  with  an  unlawful  sale  of 
intoxicating  liquor  to  be  drunk  on  the  premises  where  sold,  the  affida- 
vit and  information  are  insufficient  on  a  motion  to  quash  the  same,  if 
it  does  not  appear  therefrom  that  the  premises  are  owned  by,  are  in 
the  possession  or  under  the  control  of  the  defendant.  State  y.  Wo<^teyjlSl 

2.  Indictment — It  is  sufficient  in  an  indictment  to  aver  that  the  rame  of 
the  person  to  whom  intoxicating  liquor  was  unlawfully  sold  is  un- 
known. Ashley  v.  Stale,  559 

Z.  Same, — Sale  on  Sunday.— Bj  the  provisions  of  sections  2098  and  5312, 
R.  S.  1881,  it  is  a  misdemeanor  for  any  person,  whether  licensed  or 
not,  to  sell  intoxicating  liquor  on  Sunday.  lb, 

ISSUE. 
See  Pleading,  13. 

JEOPARDY. 
See  Criminal  Law,  25. 

JOINT  OBLIGORS. 
See  Parties  ;  Principal  and  Surety,  2. 

JUDGE. 
See  Criminal  Law,  25. 

JUDGMENT. 

See  Assault  and  Battery,  2 ;  Criminal  Law,  25 ;  Deed,  7 ;  Former 
Adjudication;  Fraudulent  Conveyance,  2;  Gravel  Road,  4; 
Husband  and  Wife,  4;  Mortgage,  2,  9,  12  to  14;  Partition; 
Practice,  4;  Railroad,  7,  9;  Real  Estate,  Action  to  Recover, 
2,  3 ;  Sheriff's  Sale,  2 ;  Supreme  Court,  5,  8,  15,  24. 

1.  Liens. — Priority. —  Jtidcpnent  on  Adviinistrafnj^^s  Bond. —  Morigar/e. —  A 
judgment  on  an  administrator's  bond  is  a  lien  on  the  real  estate  of  the 
defendants  thereto  from  the  commencement  of  the  suit  thereon,  and 
will  have  priority  over  a  mortgage  executed  after  that  time.  R.  S.  1881, 
section  609.  Day  v.  Worland,  75 

Vol.  92.— 40 
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2.  Same. — Nolioe. — TUle  of  Cause. — Misnomer. — The  priority  of  1  ien  to  whicb 
a  judgment  on  an  ad ministra tor's  bond  is  entitled,  over  a  mortgage 
executed  after  the  beginning  of  the  suit,  is  not  affected  by  the  fact  that 
the  clerk  had  so  misnamed  the  parties  in  the  order-book  and  dockets 
that  they  would  not  indicate  the  pendency  of  such  a  suit,  if  the  mort- 
gagor was  not  misled  thereby.  Jb. 

3.  Assignment  of  by  Sureties. — Principal  and  Surety. — Evidence. — Payment. — 
Where  a  judgment  is  rendered  against  several  defendants,  some  of 
whom  are  sureties,  and  a  number  of  such  sureties  transfer  a  portion 
of  such  judgment,  the  assignee  can  not  recover  from  the  other  sureties- 
the  portion  of  said  judgment  so  assigned  to  him,  without  proof  that 
the  sureties  making  the  assignment  paid  the  judgment. 

Johnson  ▼.  Amana  Lodge,  etc.,  ISO 

4.  Setting  Aside  D^avU. — Mortgage. — Evidenoe. — Supreme  QmrL — Praeiiee. — 
An  application  by  complaint  to  set  aside  a  default,  made  within  lesfr 
than  two  years  after  the  rendition  of  the  judgment  foreclosing  a  mort- 
ffage,  not  made  b^  the  party,  showed  that  the  applicant,  who  was  a. 
Oerman  woman,  ignorant  oi  our  language,  had  no  knowledge  that  any 
summons  had  been  served  on  her;  that  she  would  not  have  understood 
it  if  service  had  been  made ;  that  her  first  knowledge  of  the  matter 
was  acquired  after  the  sale  of  the  land  to  the  plaintiff  in  the  judg- 
ment;  that  she  had  a  good  defence,  in  that  she  had  a  life-estate  in  the 
land,  and  had  been,  long  prior  to  the  mortgage,  in  possession  under  a. 
lease  for  life,  duly  recoraedin  the  recorder's  office  oi  the  county. 

Held,  that  the  facts  stated,  if  true,  justified  the  application,  showing  a  good 

defence  and  a  sufficient  excuse  for  the  default. 
Heldy  also,  that  under  section  396,  R.  S.  1881,  the  application  was  in  time. 
Heldf  abo,  that  where  the  evidence  upon  which  the  application  was  heard 

was  by  affidavit,  the  Supreme  Court  would  not  weigh  the  evidence. 

Isash  V.  Ow-g,  S16 

6.  Assignor  and  Assignee. — Pleading. — Fraudulent  Conveyance. — TrvM  andE 
Trustee. — ResuUina  TrusL — Aareement. — The  plaintiff  assigned  promis- 
sory notes  held  by  him,  and  to  secure  payment  mortgaged  nis  own> 
lands  to  the  assignee,  who  obtained  a  personal  judgment  against  the 
makers,  and  a  foreclosure  of  the  mortgage,  and  a  satisfaction  of  the 
debt  by  sale  of  the  lands  mortgaged,  and  then  assigned  the  judgment 
to  the  plaintiff,  who  sued  the  makers  and  the  wife  of  one  of  them,  al- 
leging these  facts  and  a  conveyance  by  one  maker  to  the  wife  of  the 
other  of  certain  land  to  defraud  creditors. 

Held,  that  the  complaint  was  good  against  such  defendants. 

Held,  also,  that  an  answer  by  such  grantor  in  bar  of  the  whole  complaint,, 
which  merely  met  the  averments  concerning  the  fraudulent  convey- 
ance, was  bad  on  demurrer. 

Held,  also,  that  answers  by  the  wife,  1.  That  she  originally  bought  and 
paid  for  the  land  wholly  with  her  own  means,  and  by  agreement,  with- 
out fraudulent  intent,  the  deed  was  taken  to  her  grantor  to  hold  for  her 
benefit;  2.  The  same,  except  that  the  conveyance  was  made  to  her 
grantor  without  her  knowledge  or  consent,  and  the  land  held  by  him 
in  trust  until  the  conveyance  to  her, — were  both  good  on  demurrer, 
by  virtue  of  R.  8. 1881,  sections  2974,  2976. 

Held,  also,  that  upon  proof  of  the  personal  judgment,  and  its  payment  as 
alleged,  the  plaintiff  was  entitled  to  a  personal  judgment  against  the 
makers.  Bobertson  y.* Huffman,  S47 

6.  Sam^. — Collateral  Attack. — Promissory  Note. — A  judgment  upon  a  note, 
rendered  before  it  is  due,  upon  due  service  of  process  ana  default,  is 
not  void,  and  can  not  be  questioned  collaterally.  lb, 

7.  Relief  from. — Default. — ErnisabU  Neglect. — Attorney  and  Oient,—A  defend- 
ant's attorney,  compelled  to  absent  himself  from  court,  made  an  agree- 
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ment  with  all  the  other  attorneys,  that  none  of  his  business  should  be 
taken  up  in  his  absence,  not,  however,  particularly  specifying  this 
case.     Default  and  judgment  were  taken  in 'his  absence. 
Heldy  that  the  facts  sufficiently  showed  excusable  neglect  under  the  stat- 
ute, R.  S.  1881,  section  396.  McGaughey  v.  Woods,  296 

8.  Mistake, — Record. — Correcting  CUrical  Error. — Evidence. — A  judgment, 
rendered  in  December,  1875,  appeared  by  the  record  to  have  been  ren- 
dered on  a  note  dated  in  May,  1875,  bearing  interest  at  ten  per  cent, 
per  annum  and  waiving  appraisement  laws,  but  the  judgment  did  not 
waive  appraisement,  nor  was  it  made  to  bear  ten  per  cent,  interest  as 
the  statute  then  in  force  required.  Upon  motion  to  correct  the  record 
in  these  respects  on  account  of  clerical  misprision, 
Hdd^  that  the  record  alone  was  sufficient  evidence  to  support  the  motion. 

Conway  v.  Day.  4^2 
JUDICIAL  SALE. 

See  Mabried  Woman,  3 ;  Mortgage,  8. 

JURISDICTION. 
See  Decedents'  Estates,  7, 15 ;  Evidence,  4;  Libel,  2. 

JURY. 

See  Criminal  Law,  9, 13;  New  Trial,  3;  Practice,  1,  13;  Surety  of 

THE  Peace,  1. 

JUSTICE  OF  THE  PEACE. 

See  Bastardy,  1 ;  Railroad,  10. 

Sufficiency  <^  Complaini. — Demurrer. — In  civil  actions  originating  before  a 
justice  of  the  peace,  the  complaint  is  sufficient  on  demurrer,  if  it  states 
enough  facts  to  inform  the  defendant  of  the  nature  of  the  plaintifif's 
action,  and  is  so  explicit  that  a  judgment  thereon  will  constitute  a  bar 
to  another  action  for  the  same  cause. 

LouistnUcj  etc.,  JR.  W.  Co.  v.  Zink,  406^  602 

LANDLORD  AND  TENANT. 

1.  Complaint.^— Corporations. — Parties. — Rent. — A  complaint  by  a  lessor  to 
recover  rent,  upon  the  agreement  to  pay  in  a  written  lease  executed 
by  the  lessor  and  a  corporation,  as  lessee,  shows  no  cause  of  action 
against  the  officers  of  tne  corporation. 

Terstegge  v.  First  GermaUj  etc.,  Society,  82 

2.  Same. —  Lease. — Extension  of  Term. —  Election. — Notice. — Under  lease  to 
one  for  a  definite  time,  "  with  the  privilege  of  five  years  more"  to  the 
lessee,  no  notice  by  the  lessee  of  his  intention  to  continue  is  required^ 
but  a  holding  over  after  the  expiration  of  the  first  period  is  an  exten> 
sion  of  the  demise  for  the  additional  period.  /6. 

3.  Same. — Surrender  of  Possession. — A  surrender  of  possession  by  the  lessee 
accepted  by  the  lessor  before  the  end  of  the  term  ends  a  lease  and  all 
liability  for  future  rents.  lb. 

4.  Complaint  to  Recover  Possession. — A  complaint  against  a  tenant  holding 
over,  to  recover  possession,  need  not  allege  that  the  holding  over  is  by 
force.  Wheeler  v.  Reitz,  S79 

LARCENY. 

See  Criminal  Law,  25. 

LEASE. 

See  Landlord  and  Tenant. 

Contract. —  Preliminary  Agreement. —  Merger. —  Evidence. — Where  a  lease  is 
made  in  writing,  it  merges  all  previous  negotiations  and  terms  as- 
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sented  to  even  in  writing,  and,  in  the  absence  of  fraud  or  mistake, 
the  lease  alone  must  be  taken  as  the  exclusive  evidence  of  the  terms 
of  the  contract.  PhWJbrook  v.  Emswikry  SiM) 

LEGACY. 

See  Decedents'  Estates,  6,  8. 

LEGATEE. 

See  Contribution. 

LIBEL. 

1.  Church  Oensures. — The  publication  of  written  statements  concerning  a 
church  member,  charging  him  with  having  disturbed  the  peace  of  his 
church  by  circulating  false  statements  about  the  pastor,  and  contain- 
ing a  censure  therefor,  if  untrue  and  malicious,  is  per  se  actionable. 

Over  V.  Hildebrandy  19 

2.  Same. — Church  Jurisdiction. — Notice. — Emdenee. — In  an  action  for  libel 
the  defendants  answered  that  the  publication  was  made  by  the  de- 
fendants without  malice^  as  a  church  council  having,  by  the  consti- 
tution and  rules  of  the  church,  power  to  discipline  members,  the  plain- 
tiff beinff  such,  and  in  the  regular  administration  of  such  discipline. 
Reply,  that  the  defendants  hm  no  authority  as  a  church  council,  be- 
cause their  action  was  without  notice  to  the  plaintiff',  which  notice 
was  required  by  the  constitution  of  the  church.  The  plaintiff,  having 
proved  the  publication  by  reading  from  the  church  record,  then  of- 
lered  to  read  parts  of  the  church  constitution,  showing  that  without 
notice  to  appear  a  member  of  the  church  was  not  subject  to  disci- 
pline by  the  council,  and  orally  that  such  notice  had  not  been  given, 
and  he  had  no  knowledge  of  the  proceedings  till  afterwards,  but  the 
court  below  rejected  the  evidence. 

Held,  that  the  evidence  was  admissible.  lb, 

LIEN. 

See  Decedents*  Estates,  3,  6,  11, 12;  Husband  and  Wife,  6,  7;  Judg- 
ment, 1,  2;  Mortgage,  2,  6,  9  to  14;  Partition;  Sheriff's  Saxe, 
2;  Taxes,  3;  Vendor's  Lien;  Voluntary  Payment. 

LIFE-ESTATE. 
See  Decedents*  Estates,  8 ;  Judgment,  4. 

MANDAMUS. 

1.  Parties. — Relator. — Demurrer  to  Answer. — In  mandate,  the  relator  is  the 
real  party,  and  a  demurrer  by  him  to  an  answer,  instead  of  by  the 
State  on  his  relation,  though  informal,  is  nevertheless  sufficient. 

StatCj  ex  rel.y  v.  Board,  etc,  ISS 

2.  Return. — Practux. — Where  no  objection  is  made  to  the  sufficiency  of 
the  return  to  a  writ  of  mandate  in  the  trial  court,  none  can  be  ur^red 
against  it  on  appeal.  State,  ex  rel,  v.  Rlg^y  S36 

MARRIED  WOMAN. 

See  Husband  and  Wife;  JuiKiMENT,  5;  Mortgage,  8. 

1.  Contract. — Before  the  passaj^e  of  the  statute  of  1870,  a  married  woman 
was  not  liable  on  her  contract  to  pay  for  the  services  of  an  attorney 
employed  by  her  to  recover  her  separate  property. 

Sfoneripher  v.  Watson.  17 

2.  CoJiiract. — Ca^e  Orernifed. — A  married  woman  is  not  personally  liable 
on  a  contract  made  for  the  j)urchase  of  lands  jointly  with  her  hus- 
band in  August,  1881.  Scarlett  v.  Snodgrass,  'J€2 

3.  Inchoate  Fntereaf  in  Real  Esifate. — Judicial  Sate. —  Vduntnri/  Assif^nment. — 
Rents* — A  voluntary  assignment  of  real  property  by  a  husband  for 
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the  benefit  of  creditora,  under  section  2662,  R.  S.  1881,  b  not  a  judicial 
sale  within  the  meaning  of  section  2508,  K.  S.  1881^  in  reference  to 
the  inchoate  interest  of  married  women ;  and  the  assignment  will  not 
vest  in  the  wife  a  right  to  recover  from  the  assignee  one-third  of  the 
rents  accruing  from  the  property  from  the  date  of  the  assignment  to 
the  date  of  the  sale  of  the  land  by  the  assignee.      Hall  v.  Sarrdl,  408 

4  Etifippd  in  Pais, — ConalrueUon  of  Statute. — Under  the  law  of  thb  State 
prior  to  September  19th,  1881,  a  married  woman  could  not,  during  the 
coverture,  estop  herself  by  her  speeches  and  conduct  from  asserting 
title  to  her  lands  or  divest  herself  of  such  title;  and  section  5117, 
B.  S.  1881,  which  then  to6k  efiect,  and  which  provides  that  a  married 
woman  ''shall  be  bound  by  an  estoppel  in  jxti8,like  any  other  per- 
8on,''  is  prospective  and  not  retroactive  in  its  efiect  and  operation. 

Wilhite  V.  Hamrvck^  594 

MARSHALLING  SFCURITIEa 
See  MoBTGAQE,  8. 

MASTER  AND  SERVANT. 
See  Railroad,  5,  6. 

MEASURE  OF  DAMAGES. 
See  Bastardy,  1 ;  Damaqis,  1 ;  Deed,  6. 

MEMBER  OF  FAMILY. 
See  Infant,  4. 

MERGER 
See  CONTRACT,  4,  9 ;  Lease. 

MINOR. 
See  Infant  ;  Pleading,  16. 

MISNOMER. 
See  Judgment,  2. 

MISTAKE. 
See  Deed,  4 ;  Judgment,  8. 

MONEY  HAD  AND  RECEIVED. 
See  Pleading,  1 ;  Voluntary  Payment. 

MORTGAGE. 

See  County  Recorder,  2,  3;  Decedents*  Estates,  12;  Husband  and 
Wife,  5;  Judgment,  1,  2,  4;  Railroad,  8;  Receiver,  4;  Vendor^s 
Lien;  Voluntary  Payment. 

1.  Indemnifying  a  Surety. — Foreclosure  by  Creditor.— Subrogaium, — ^A  mort- 
gage by  the  principal  debtor  to  his  surety,  to  secure  the  debt  as  well 
as  to  indemnify  the  surety,  and  containing  a  covenant  to  pay  the  debt, 
enures  to  the  benefit  of  the  creditor,  and  may  be  foreclosea  by  him,  nor 
will  a  release  of  the  sureties  prevent  it.  Loehr  v.  C^bom,  ^4 

2.  Same. — Parties. — Giutrdiamhip. — Judgment. — Trustees.— A  gnardian  who 
has  obtained  a  judgment  in  his  name  as  such,  on  the  relation  of  the 
State,  for  breach  of  the  conditions  of  his  predecessor's  bond,  holds 
such  judgment  as  trustee  of  an  express  trust,  and  a  decree  of  fore- 
closure of  an  older  mortgapre  on  lands,  upon  which  the  judgment  is 
also  a  lien,  concludes  the  ward,  if  the  guardian  was  a  party  thereto.  lb, 

3.  Deed.— Defeasance. — Parol  Agreement  to  Peconrey. — Breach. — i^afute  of 
Frauds. — Bankruptcy. — A  deed  absolute  in  form,  executed  and  received 
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in  pursuance  of  a  parol  agreement  that  it  Bhall  be  held  as  security  for 
a  debt,  and  that  the  grantee  will  make  advances  to  the  grantor  for  cer- 
tain purposes,  and  upon  being  reimbursed  for  such  adyancesi  and  pay- 
ment of  his  own  claim,  will  reconvey.  is  a  mortgage.  The  parol  de- 
feasance is  not  within  the  statute  of  frauds,  after  the  deed  nas  been 
executed,  and  a  breach  of  the  parol  agreement  by  the  grantor,  by 
repudiating  it,  conveying  the  lana,  and  refusing  to  make  the  advances, 
creates  a  cause  of  action.  But  if  it  appears  that  the  conveyance  was 
void  under  the  act  of  Congress  by  reason  of  the  bankruptcy  of  the 
grantor,  the  suit  will  fail.  Landers  v.  Beck,  4^ 

4.  Deed, — Condition  Subsequent, — A  warranty  deed  in  the  form  given  by 
statute,  which  also  provides  that  upon  the  payment  of  a  sum  of  money 
to  the  grantor,  the  grantee  shall  be  seized  in  fee  simple,  and  that  pay- 
ment with  interest  may  be  compelled  by  suit,  creates  an  equitable 
mortgage  in  favor  of  the  grantor,  and  not  a  condition  subsequent. 

Lucas  V.  Hendritj  54 

5.  Same, — Pleading. — To  a  complaint  against  the  heirs  and  devisees  of 
lands  upon  a  mortgage  for  the  purchase-money,  an  answer  that  the  de- 
fendants held  a  mortgage  given  by  their  ancestor,  the  purchaser,  upon 
the  same  lands,  or  held  a  sheriff's  certificate  of  sale  upon  foreclosure 
of  such  a  mortgage,  is  no  bar.  lb. 

6.  Contemporaneous  Agreement. — To  a  complaint  to  foreclose  a  mortgage, 
an  answer  showing  a  contemporaneous  written  contract  of  the  parties, 
to  the  effect  that  the  debt  should  be  payable  only  upon  the  occurrence 
of  an  event  which  never  happened,  is  good  on  demurrer.  lb. 

7.  Foreclosure, — Beceiver. — Rents  and  Profits. — Insolveney, — A  receiver  may 
be  appointed  in  actions  to  foreclose  mortgages,  to  take  charge  of  the 
rents  and  profits,  when  the  security  is  inadequate,  and  the  mortgagor 
or  other  person  primarily  liable  to  pay  the  indebtedness,  and  whose 
duty  it  is  to  make  good  any  deficiency  in  the  security,  is  insolvent. 

Mam  V.  Ginthert,  ISO 

8.  Same. — Married  Woman. — Execution, — Judicial  Sale. — Marshalling  Securi- 
ties.— When  a  wife  joins  her  husband  in  the  execution  of  a  mortgage 
of  his  lands  to  secure  his  debt,  and  her  inchoate  interest  afterwards 
becomes  absolute  by  reason  of  a  sheriff's  sale,  according  to  R.  S.  1881, 
section  2508,  it  is  her  right  to  have  the  other  two-thirds  of  the  land 
exhausted  by  the  mortgage  before  resort  shall  be  had  to  her  interest, 
and  upon  suit  to  foreclose,  if  the  two-thirds  be  insufficient  in  value  to 
satisfy  the  mortgage,  and  the  husband  have  no  other  property  subject 
to  execution  and  be  insolvent,  she  is  entitled,  pending  the  suit,  to  have 
a  receiver  appointed  to  take  charge  of  the  rents  and  profits  of  the  two- 
thirds,  so  that,  if  necessary,  they  may  be  applied  upon  the  debt.      lb, 

9.  Foredomre.— Junior  TAen-TTolder.— Judgment.— Estoppel.^One  who  is 
made  defendant  to  a  suit  to  foreclose  a  mortage  to  answer  to  his  in- 
terest, is  served  with  process  and  makes  default,  and  a  decree  is  en- 
tered against  him  barring  all  his  interests,  is  estopped  from  setting  up 
any  title  or  lien  then  held  by  him,  in  hostility  to  a  title  acquired  un- 
der the  decree.  Woodworth  v.  Zimmerman,  S49 

10.  Same, — Pleading. — In  such  case  it  is  not  necessary  in  the  complaint 
to  set  out  specifically  the  interest  of  a  lien-holder,  who  is  made  a  de- 
fendant. ■'^^• 

11.  Satisfaction.— Wairer  of  Vendor's  Lien.— Decedent^  Estaies.— Widow.— Y, 
died  holding  several  notes  and  a  mortgage  on  lands  given  for  purchase- 
money.  After  his  death,  by  arrangement  between  his  administrator, 
the  widow  and  the  mortgagor,  a  new  note  with  personal  security  was 
made  by  the  mortgagor,  and  accepted  by  the  widow  as  her  distributive 
fihare  of  her  husband's  estate,  and  the  mortgage  was  formally  satisfied. 
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Later,  this  note  was  surrendered  and  a  new  one  taken,  executed  by  the 
mortgagor  alone,  and  while  solvent  he  sold  the  land  in  gOod  faith. 
Mddf  that  the  widow  had  no  lien  on  the  land,  either  by  virtue  of  the 
mortgage  or  in  right  of  the  vendor.  Maaten  v.  TempieUm^  447 

12.  Same. — Judg/metU. — EtioppeL — One  who  is  made  defendant  to  a  suit  to 
foreclose  a  mortgage,  to  answer  as  to  his  interest,  is  estopped  by  a  de- 
cree against  him  from  again  asserting  an  interest  in  another  suit.  lb. 

13.  Same. — Ihrties. — One  who  holds  a  lien  on  lands  is  a  proper  party  de- 
fendant to  a  suit  to  foreclose  a  subsequent  mortgage,  and  being  made 
such  is  bound  by  the  decree.  lb. 

14.  Foreclosure. — Effect  of  Decree.— A  decree  foreclosing  a  mortgage,  and  a 
sale  under  it,  where  the  owner  of  the  equity  of  redemption  was  not 
made  a  defendant,  does  not  merge  or  satisfy  the  mortgage,  nor  does  it 
bar  a  new  suit  by  the  mortgagee,  who  has  purchased,  to  foreclose  against 
the  proper  party.  Shirk  v.  AndrewSf  609 

15.  Vendor's  Lien. —  Waiver. —  Conveyance. — A  conveyance  of  lands  by  a 
debtor  to  trustees  in  trust  to  sell  and  apply  the  proceeds,  as  far  as 
needed,  in  the  payment  of  certain  enumerated  debts,  and  then  return 
any  balance  to  the  grantor  with  the  written  assent  annexed  of  the  credi- 
tors so  provided  for,  has  the  effect  of  a  mortgage  for  their  benefit,  and 
is  a  waiver  by  any  such  creditor  of  a  vendor's  lien  for  his  debt  upon 
a  part  of  the  lands  so  conveyed  in  trust.  Fox  v.  Frctaar,  £65 

MUNICIPAL  CORPORATION. 
See  City  ;  Negligence,  1. 

MURDER. 
See  Criminal  Law,  11, 16  to  18. 

NAME. 
See  Criminal  Law,  26 ;  Deposition;  Drainage,  1;  Judgment,  2. 

NEGLIGENCE. 
See  City,  6;  County  Recorder,  2,  3;  Railroad,  4  to  6. 
1.  Compldintfor  Personal  Injury. — Town. — Street. — A  complaint  against  a 
town  to  recover  for  a  personal  injury,  in  consequence  of  falling  into  an 
excavation  in  a  street,  which  fails  to  show  that  the  town  was  charge- 
able with  fault  at  the  time  of  the  injury,  or  that  the  injury  was  eauaed 
by  the  wrongful  act  or  omission  of  the  town,  is  bad  on  demurrer. 

Corporation  of  Bluffton  v.  MaihewSj  21S 
"2.  Liabiliiyfor  Fires. — Oomplaint. — In  an  action  to  recover  damages  for  an 
injury  done  by  fire  escaping  from  the  premises  of  the  defendant  to 
the  premises  of  the  plaintiff,  an  averment  in  the  complaint  that  the 
fire  was  caused  wholly  by  the  fault  of  the  defendant  is  enough  to  im- 
pute negligence  to  him  in  suffering  it  to  escape,  and  such  complaint 
is  sufficient.  Brinkman  v.  Bender,  SS4 

5.  BaUroad.— Personal  Injury.— Complaint.— Motim  to  Make  Spedfic—k  com- 
plaint a^inst  a  railroad  company  for  a  personal  injurv  alleged  that 
the  plaintiff,  without  his  fault  or  negligence,  was  injured,  thus: 
"Being  on  one  of  said  defendant's  trains,  the  servants  of  the  defend- 
ant, while  said  train  was  in  motion,  ordered  and  compelled  him  to 
jump  from  said  train,  the  coaches  of  which  passed  over  his  lower  limbs,** 
whereby,  etc.,  "that  said  injuries  were  committed  and  perpetrated 
upon  him  by  the  carelessness  and  negligence  of  the  defendant's  ser- 
vants," etc. 

Held,  that  the  refusal  of  a  motion  to  make  more  specific,  by  showing  by 
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what  right  the  plaintiff  was  on  the  train,  and  also  more  particularly 
the  negugence  of  the  defendant's  servants,  was  error. 

Bmntuhomm  Co.  v.  Dean,  4^9 
NEW  TRIAL. 

See  iNSTBUcmoN  to  Jury,  2, 12;  Pbactice,  1  to  3, 16;  Supreme  Court,. 

5,  22,  26,  31. 

1.  AmgnmerUof  Causes  for, — Evidence. — An  assignment  of  a  cause  for  & 
new  trial  on  account  of  error  in  the  admission  of  evidence  must  show 
with  reasonable  certainty  the  particular  portion  of  evidence  objected  to. 

State,  ex  rel.,  v.  Rigffs,  SSff 

2.  Bill  of  Exceptions. — Transcript. — Affidavits  to  support  or  resist  a  mo- 
tion  for  a  new  trial  are  brought  into  the  record  onlv  bv  order  of  court 
or  bill  of  exceptions.  Lockharl  v.  State,  4^^ 

3.  Incompetent  Juror, — Diligence. — A  motion  for  a  new  trial  because  of  the 
incompetency  of  a  juror  will  not  be  overruled,  unless  it  appears  that 
proper  effort  was  made  to  discover  the  juror's  want  of  competency, 
and  that  the  party  complaining  did  not  know  it  before  the  jury  was 
sworn.  76. 

4.  Attorney's  Misconduct  in  Argument, — Supreme  Court — To  justify  the  Su- 
preme Court  in  ordering  a  new  trial  for  misconduct  of  counsel  in 
argument,  a  plain  case  of  the  abuse  of  the  attorney's  privileges  miut. 
appear,  which  was  not  sufficiently  counteracted  by  the  court  below,  and 
it  must  also  appear  that  the  misconduct  injured  the  objecting  party. 

Lafayette  v.  Weaver ,  4^7 

5.  Same. — Practice, — BiU  of  Exceptions, — Record, — Affidavits  in  support  of  a 
motion  for  a  new  trial,  not  made  part  of  the  record  by  order,  nor  con- 
tained in  any  bill  of  exceptions,  but  referred  to  therein  as  appearing  as 
exhibits  to  the  motion  for  a  new  trial,  are  no  part  of  the  record.      76. 

6.  Same, — Striking  Out, — There  can  be  no  available  error  in  refusing  to 
strike  from  the  files  affidavits  made  in  resistance  to  a  motion  for  a  new 
trial.  76. 

7.  Scone, — Motion  for, — Newly-IHscovered  Evidence, — Affidavit  and  Counter 
Affidavit, —  Supreme  Court. — When  newly-discovered  evidence  is  as- 
signed as  cause  for  a  new  trial  and  is  relied  npon  for  the  reversal  of 
the  judgment,  the  record  must  contain  the  affidavits  and  counter  affida- 

*  vits  in  relation  thereto,  in  order,  to  present  the  question  for  the  decision 
of  the  Supreme  Court.  Myers  v.  State,  S90 

NON-RESIDENTS. 
8ee  Decedents'  Estates,  15  to  17 ;  Infant,  3 ;  Statute  op  Limitations,  2. 

NON-USER. 
See  City,  2,  3. 

NOTICE. 

See  Husband  AND  Wife,  3;  Judgment,  2;  Landlord  and  Tenant,  2; 
Libel,  2;  Principal  and  Surety,  3;  Promissory  Note,  1,  3; 
Railroad,  2;  Replevin,  1. 

A  knowledge  of  facts  sufficient  to  excite  inquiry  is  notice  of  everythinjf 
which  reasonable  inquiry  would  have  revealed.        Kuhns  v.  Gates,  66 

OFFICE  AND  OFFICER. 

See  Coroner;  County  Commissioners;  County  Recorder;  County 
Treasurer;  Criminal  Law,  12;  Principal  and  Surety,  1;  Re- 
cognizance; School  Fund  ;  Taxes,  4,  5 ;  Township  Trustee. 
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.     OPEN  AND  CLOSE. 
See  Pbactice,  11. 

OUSTER. 
See  Deed,  2  to  4, 14;  Vendob  ajsi>  Vendee,  1. 

OWNERSHIP. 
See  Replevin,  6 ;  TRESPAfls. 

PARTIES. 

See  COBPosATiONs,  2;  Decedents'  Estates,  7;  Evidence,  1,  12;  Hub- 
band  AND  Wife,  4 ;  Infant,  1  to  3 ;  Judgment,  2 ;  Landlord  and 
T^ANT,  1 ;  Mandamus,  1 ;  Mortqaoe,  2,  9  to  14 ;  Practice,  14 ; 
Pringifal  and  Bubety,  2 ;  School  Fund,  2. 

Joint  Obligors, — Release, — A  suit  against  A.  and  B.  was  dismissed  as  against 
B.,  who  was  not  served  with  process,  and  a  judgment  against  A.  there- 
in was  reversed  on  appeal.  .  After  the  cause  was  remanded  the  com- 
plaint was  amended,  making  B.  a  defendant  over  his  objection. 

Hel^  that  there  was  no  error.  Clodfelter  v.  HuleU,  4^6 

PARTITION. 
See  Contribution;  Deed,  2,  7 ;  Real  Estate,  Action  to  Recover,  6. 

Liens, — Judgment, — Sheriff^s  Sale. — Pending  a  suit  for  partition  of  lands, 
transcripts  of  justices'  judgments  against  one  of  tne  tenants  in  com- 
mon, who  was  a  party,  were  filed  in  the  clerk's  office  of  the  county  in 
which  the  lands  were  situated,  with  the  view  of  making  such  judg- 
ments liens  upon  his  interest.  Being  found  indivisible,  the  lands 
were  sold  by  order  of  the  court  and  the  proceeds  divided  amongst  the 
tenants  in  common.  Afterwards  there  was  a  sale  by  the  sheriff  to  sat- 
isfy the  judgments. 

Heldf  that,  as  against  the  purchaser  under  the  partition  proceedings,  the 
liens  were  not  effective,  and  that  the  purchaser  at  sheriff's  sale  ac- 
quired no  title.  Arnold  v.  BuUerbaughy  403 

PARTNERSHIP. 

See  Promissory  Note,  1. 

1.  CompLaint  f(rr  Accounting  and  Dissolution. — In  a  suit  betweeen  partners 
for  a  dissolution  and  an  accounting,  a  motion  to  make  the  complaint 
more  specific  by  stating  the  items  of  the  account  or  any  of  them  should 
be  overruled:  it  is  enough  to  state  the  gross  amount  due  to  the  plain- 
tiff! Kimble  V.  Seal,  276 

2.  /&me.— When  a  partner  on  demand  refuses  to  account  with  his  copart- 
ner, a  suit  for  dissolution  and  an  accounting  may  be  maintained,  and 
the  complaint  need  not  aver  either  the  amount  put  in  or  taken  out  by 
either  partner,  these  being  incidental  matters  to  be  ascertained  by  the 
proof.  ^  Il>' 

3.  Sam^.— Evidence.— Instrueticm.— 'Verdict.— Harmless  EiT(yr.—\n  a  suit  be- 
tween partners  for  a  dissolution  and  an  accounting,  and  to  compel 
payment  to  the  plaintiff  of  his  partof  the  assets  alleged  to  be  in  the 
deifendant's  hands,  proof  that  all  the  profits  have  not  been  collected 
is  no  bar,  and  in  such  case  the  refusal  of  an  instruction  predicated 
upon  a  hypothetical  state  of  facts,  which  the  verdict  finds  untrue,  is 
harmless.  J^- 

4.  Same.— Costs. — When  the  plaintiff  succeeds  in  a  suit  to  recover  from 
his  copartner  moneys  of  the  firm  unjustly  withheld,  and  for  an  ac- 
counting, he  is  entitled  also  to  recover  costs.  i^» 

PATENT  RIGHT, 
See  Damages,  *1. 
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PAUPEB. 

See  Infant,  1  to  3. 

PAYMENT. 

See  Contract,  5,  7;  Contbibution  ;  Decedents*  Estates,  17;  Husband 
AND  Wife,  5 ;  Judgment,  3,  5 ;  Pbincipal  and  Surety,  4 ;  Volun- 
tary Payment. 

PERSONAL  PROPERTY. 

.  See  Contract,  1,  5j  7 ;  Convebsion  ;  Husband  ajsd  Wife,  8 ;  Replevin  ; 

Taxes,  1,  2. 

PLEADING. 

See  Bastabdy,  1 ;  City,  7;  Contract,  6,  7;  County  Commissionebs,  1, 
4;  Cbiminal  Law,  1  to  3,  11,  19  to  24,  26;  Decedents*  Estates,  1, 
4,  12,  13;  Deed,  2,  4;  Demurrer;  Husband  and  Wife, 3  to  5;  In- 
fant, 4;  Injunction;  Intoxicating  Liquor;  Judgment,  5;  Jus- 
tice of  THE  Peace;  Landlord  and  Tenant,  1,4;  Mortgage,  5, 
10;  Negligence;  Partnership,  1,  2;  Practice,  6,  7,  10;  Princi- 
pal AND  Surety,  4;  Promissory  Note,  1;  Railroad,  7,  10,11; 
Real  Estate,  Action  to  Recover,  1  to  3, 5  to  8 ;  Receiver,  2 ;  Re- 
plevin, 2,  3,  7,  9  to  11 ;  Sheriff's  Sale,  1 ;  Statutes,  2;  Supreme 
Court,  17,  33,  34;  Trespass;  Vendor  and  Vendee,  1. 

1.  Common  Law  Counts, — Demwrer  for  Want  of  Fads. — Special  Demurrer, — 
The  common  law  count  for  money  had  and  received,  wherever  it 
is  applicable,  is  sufficient  to  withstand  a  general  demurrer  for  the 
want  of  sufficient  facts.  Under  the  code,  special  demurrers  are  un- 
known; but,  as  a  general  rule,  motions  to  make  pleadings  more  cer- 
tain and  specific  now  reach  objections  which  could  only  be  taken  ad- 
vautage  of  under  the  common  law  by  special  demurrers. 

TerreU  v.  BvUtrfidi,  f 

2.  Joint  Demurrer. — A  joint  demurrer  by  several  defendants  to  a  com- 
plaint good  against  one  of  them  should  be  overruled.  Rector  v.  Shirk,  SI 

3.  Answer. — An  answer  may  coutess  and  avoid  some  averments  of  the 
complaint  and  deny  the  others.  StatCy  ex  ret.,  v.  St.  Paul,  etc.,  T.  P,  Co.,  42 

4.  €omplairU. — Demurrer.— A  complaint  averring  facts  upon  which  the 
plaintiff  is  entitled  to  some  relief  is  good  on  demurrer,  and  the  extent 
of  the  relief  due  can  not  be  determined  upon  demurrer. 

Tipton  Fire  Co.  v.  Bandeisely  88;  Landers  v.  Beck,  49 

6.  Complaint. — Pi'ayer. — An  improper  prayer  does  not  subject  a  complaint 
to  demurrer,  but  if  the  facts  stated  entitle  the  plaintiff  to  any  relief 
whatever  the  demurrer  should  be  overruled.  Lucas  v.  Hendrixj  54 

6.  Compluint. —  Demurrer. — A  complaint  which  entitles  the  plaintiff*  to 
some  relief  is  good  on  demurrer.  Bahir  v.  AUen,  101 

7.  Denial  in  Affirmative  Answer. — Demurrer. — Harmless  Error. — It  is  a  harm- 
less error  to  sustain  a  demurrer  to  an  affirmative  paragraph  of  answer 
containing  a  general  denial,  where  the  facts  stated  affirmatively  are 
insufficient,  when  it  appears  that  the  general  denial  is  also  pleaaed  in 
another  paragraph  of  answer.  Rowe  v.  Major,  £06 

8.  Partial  Answer. — Demurrer.-^— Where  a  paragraph  of  answer  is  addressed 
and  limited  to  a  part  only  of  the  complaint,  and  to  that  portion  con- 
stitutes a  good  defence,  there  is  no  error  in  overruling  a  demurrer  to 
such  partial  answer.  Matlock  v.  Havikins,  225 

9.  Supplemental  Complaint. — Practice. — Where  supplemental  matter  is  dis- 
covered upon  the  trial,  it  is  in  the  discretion  of  the  court  to  allow  a 
supplemental  complaint  to  be  then  filed,  and  such  complaint  need  not 
be  verified.  Kimble  v.  Seal,  S7S 


INDEX.  635 

10.  Some. — Pau  Darrein  ConHnuanee. — A  supplemental  complaint  does  not 
supersede  the  original  complaint,  but  brings  upon  the  record  matter  in 
support  thereof  occurring  after  the  commencement  of  the  suit,  and 
necessary  to  be  considered  in  order  to  do  full  justice.  Ih, 

11.  Same. — Supreme  Court, — A  defendant  who  goes  to  trial  without  answer- 
ing a  supplemental  complaint,  can  not  make  complaint  thereof  in  the 
Supreme  Court.  lb, 

12.  Demurrer^  Form  of, — In  a  demurrer  to  an  answer,  on  the  ground  that  the 
facts  stated  do  not  constitute  a  defence,  the  word  ^^  valid ''  before  the 
word  '^  defence '^  does  not  impair  the  demurrer  in  form  or  substance. 

Wrighi  V.  Nipple,  310 

13.  Prajctioe, — luue, — TrioL — The  submission  of  a  cause  to  trial  without 
answer  waives  an  issue  and  requires  the  cause  to  prdceed  as  if  the 
averments  of  the  complaint  were  denied.  Johnson  v.  Briscoe,  367 

14.  Same, — Pleading  FSiie  Darrein  Co7Uinuanee,-^A  defence  arising  after  suit 
begun  can  only  be  pleaded  on  leave  and  specially,  even  in  ejectment, 
by  virtue  of  section  399,  R.  S.  1881.  lb. 

15.  Demurrer. — JFVewrfieg.— Uncertainty  or  ihdefiniteness  in  a  pleading  can  be 
reached  only  by  motion,  and  not  by  demurrer.  }\  eik  v.  Pugh,  38S 

16.  ProjcHee. — Infani, — Next  Fiiend. — Demurrer. — A  coinplaint  in  an  action 
by  an  infant  who  sues  by  next  friend  is  not  insufficient  on  demurrer 
for  failure  to  aver  that  the  plaintifi'  is  an  infant.     Dodd  v.  Moore,  397 

17.  Written  Instrument. — Filing  of  Copy. — Sufficient  Excuse. — Demurrer. — 
Where  a  pleading  is  founded  on  a  written  instrument,  section  362,  R. 
S.  1881,  imperatively  reauires  that  the  original  or  a  copy  be  filed 
with  such  pleading;  and  if  this  be  not  done,  and  a  sufficient  excuse 
for  such  omission  be  not  shown  in  the  pleading,  it  will  be  bad  on  de- 
murrer for  the  want  of  sufficient  facts.   Where  the  pleading  is  founded 

'  on  a  written  instrument,  which  is  of  record  or  on  file  in  a  public 
office,  it  is  not  a  sufficient  excuse  for  a  failure  toiile  the  original  or  a 
copy,  to  allege  that  the  custodian  of  the  original  refuses  to  surrender 
it.  Anderson  School  Tp.  v.  Thompson,  656 

18.  Answer, — Itepty, — Demurrer. — A  bad  reply  is  a  good  enough  reply  to 
an  insufficient  answer,  and  a  demurrer  to  such  reply  ought  to  be  car- 
ried back  and  sustained  to  such  answer.  WUkite  v.  Hamriek,'694 

19.  Demurrer. — Form  of. — A  demurrer  to  a  number  of  paragraphs  of  a 
pleading,  assigning  for  cause  "  that  neither  of  said  paragraphs  *  * 
states  facts  separately  and  severally  sufficient,"  etc.,  is  to  each  para- 
graph separately.  Clodfelter  v.  Huiett,  4£6 

20.  Complaint  before  a  JuMice  of  the  Pectee, — In  civil  actions  originating  be- 
fore a  justice  of  the  peace,  the  complaint  is  sufficient  on  demurrer,  if 
it  states  enough  facts  to  inform  the  defendant  of  the  nature  of  the 
plaintiff's  action,  and  is  so  explicit  that  a  judgment  thereon  will  con- 
stitute a  bar  to  another  action  for  the  same  cause. 

Louisville,  etc.,  R.  W.  Co.  v.  Zink,  406 

"21.  ParU  CovUract. — In  pleading  a  verbal  contract  it  is  necessary  to  state 
as  issuable  facts  the  terms  and  conditions  of  the  contract. 

PhiUbrook  V.  Emswiler,  590 
POOR  PERSON. 

See  Infant,  1  to  3. 

PRACTICE. 

See  Appeal  Bond;  Assignment  of  Error;  Bill  of  Exceptions; 
Courts;  Criminal  Law,  7, 10, 12  to  15,  22  to  24;  Decedents'  Es- 
tates, 13,  14;  Demurrer  to  Evidence;  Evidence,  5  to  8;  Injunc- 
tion;  Instructions  to  Jury;  Interrogatories  to  Jury;    Judg- 
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MENT,  4;  Mandaicus;  Negligence,  3;  New  Trial;  Parties; 
Partnership,  1,  3 ;  Pleading;  Real  Estate,  Action  to  Recover^ 
6 ;  Special  Finding  ;  Supreme  CJourt  ;  Verdict  ;  Witnesb* 

1.  Bill  of  Exceptions.— Misconduct  of  Jury, — Affidavits,— AtRdtLYits  filed  in 
support  of  a  motion  for  a  new  trial  are  no  part  of  tlie  record  unless 
made  so  by  bill  of  exceptions.  B^dolph  v.  Landwerletif  S4 

2.  Same, — Argumemt  of  Counsel, — Misconduct  of  counsel  in  argament  oc- 
curs in  the  presence  of  the  court,  and,  as  the  judge  has  knowledge  of 
it,  he  must  act  upon  the  facts  as  he  knows  them,  and  not  upon  affida- 
vits showing  them ;  and  a  bill  of  exceptions  must  show  the  facts  as 
thus*  known  bj  the  judge.  76. 

3.  New  Trial. — Misconduct  (^Attorney  in  Argument, — In  the  closing  argu- 
ment the  plaintiff's  counsel  said  :  ^*  It  is  in  evidence  that  this  defend- 
ant is  a  Catholic  priest,  and  all  of  his  witnesses  are  members  of  his 
church,  and  it  is  a  strange  coincidence  that  they  track  the  evidence  of 
the  defendant  with  that  minuteness  and  precision  in  the  use  of  words 
and  language  that  can  not  be  accounted  for,  excent,  as  shown  by  the 
evidence,  they  heard  the  defendant  from  the  pulpit  detail  his  version 
of  the  case,  and  they  can  come  here  and  swear  to  his  version  of  the 
case,  and  the  defendant  can  absolve  them  from  the  sin.  If  it  is  one  of 
doctrines  of  the  Catholic  church,  that  one  of  the  members  may  swear 
falsely  as  a  witness,  and  the  priest  can  forgive  him  his  sin  for  such 
false  swearing,  so  as  to  absolve  him  from  all  moral  guilt,  it  is  the  priv- 
ilege and  the  duty  of  the  jury  "  to  consider  this.  Here  an  objection 
was  made  and  sustained  by  the  court,  whereupon  the  same  counsel 

Proceeded:  *'The  defendant  is  here,  and  if  it  is  not  a  doctrine  of  the 
atholic  church,  let  him  stand  up  here  and  deny  it,  and  that  shall  be 
the  end  of  it,"  when  the  court  stopped  the  counsel  with  a  severe  rebuke. 
Held,  that  it  was  error  to  refuse  a  new  trial  asked  by  the  defendant  on  this 
ground.  76. 

4.  Judgment, — Where  a  plaintiff  is  not  entitled  to  all  the  relief  granted, 
the  error  can  be  reached  only  by  a  motion  to  modify  the  judgment. 

Baka'Y.AUeriylOl 

5.  Fteading. — Failure  to  Reply. — Harmless  Error, — There  was  an  answer  in 
five  paragraphs,  and,  upon  rule  to  reply,  there  were  replies  filed  only 
to  the  first  and  sixth,  to  which  replies  demurrers  were  sustained,  ex- 
ceptions taken  and  leave  to  amend,  but  the  plaintiff  refused  to  amend, 
and  thereupon  it  appeared  by  the  record  that,  "  the  plaintiff  failing  to 
amend  or  to  make  further  reply,"  judgment  was  rendered  for  the  de- 
fendant on  the  pleadings.  The  fourth  paragraph  of  the  answer  con- 
tained a  good  affirmative  defence. 

Heldj  that  a  failure  to  reply  to  the  fourth  paragraph  of  the  answer  admit- 
ted its  truth  under  the  statute,  R.  S.  1881,  sections  3o7, 383,  and  en- 
titled the  defendant  to  judgment. 

Held,  also,  that  under  the  circumstances  the  ruling'upon  the  demurrers  to 
the  replies  was  harmless,  and  error  therein  is  not  available  in  the  Su- 
preme Court.  Breidert  v.  Krveger,  142 

6.  Time  to  P/cad— The  mere  refusal  to  extend  time  for  answer,  where  no 
reason  appears  in  support  of  the  application,  is  not  error. 

^*  Main  v.  GinShert,  180 

7.  Same.— Special  Demurrer. — A  special  demurrer  is  not  warranted  by  the 
code  of  civil  procedure.  ^^^ 

8.  Same. — Appeal  from  Interlocutory  Order  Appointing  Receiver. — On  appeal 
from  an  interlocutory  order  appointing  a  receiver,  no  question  can  be 
presented  except  such  as  immediately  led  to  the  appointment.        76. 

9.  Supreme  Co7Lrt — Motion  to  Strike  Out  Pleading. — The  overruling  of  a  mo- 
tion to  strike  out  part  of  a  pleading,  even  though  erroneous,  is  not  re- 
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garded  by  the  Sapreme  Court  as  an  available  error  for  the  reversal 
of  a  judgment  Howe  v.  Major,  SOS 

10.  Pleading. —  Waiver, — By  voluntarily  replying  to  a  pleading,  while  a 
demurrer  is  pending  thereto,  the  demurrer  is  waivea. 

Robinson  v.  Huffman^  S47 

11.  Open  and  Close* — When  one  of  two  defendants  pleads  the  general  denial 
and  the  other  only  in  confession  and  avoidance,  the  plaintiff  has  the 
open  and  close.  Clodfuter  v.  HtUett,  4^6 

12.  Record, — A  motion  to  dismiss  an  appeal  from  county  commissioners 
requires  an  order  of  court  or  bill  of  exceptions  to  bring  it  into  the 
record.  Yost  v.  Conroyj  4^4 

13.  Sail  in  Eouitt^, — Trial  by  Court. — Questions  of  FheL — Questions  for  Tried  by 
Jury, —  Verdict, — Under  section  409,  R.  S.  1881,  issues  of  law  and  of  fact 
in  causes  that,  prior  to  the  18th  day  of  June,  1852,  were  of  exclusive 
equitable  jurisaiction,  must  be  tried  by  the  court,  and  it  is  error  to  re- 
fuse siach  trial.  The  court  may  in  its  discretion,  for  its  informatioa 
only,  cause  any  question  of  fact  to  be  tried  by  a  jury ;  but,  in  such  case, 
the  court  must  frame  or  cause  to  be  framed  such  question  or  Questions 
of  fact  as  it  desires  to  be  tried  by  a  jury,  and  the  jury  should  be  sworn 
to  try  such  question  or  Questions  of  fact.  The  verdict  of  the  jury  is  for 
information  only,  and  tiie  court  may  or  may  not  use  such  information 
in  rendering  such  final  decree  in  the  cause  as  equitv  may  require. 

Lake  Erie,  etc,  R  W,  Co,  v.  Uriffn,  4S7 

14.  Demurrer  to  Answer, — D^eei  </  Parties, — A  demurrer  for  want  of  suf- 
ficient facts  to  an  answer  does  not  search  the  complaint  for  defect  of 
parties.  ^irk  v.  Andrews,  609 

15.  Fcrrfid.— -Jnterro^atorie8./--Where  it  does  not  appear  by  the  record  that 
the  trial  court  submitted  interro^tories  to  tne  jury,  answers  thereto 
returned  with  a  general  verdict  will  not  be  considered  by  the  Supreme 
Court  EUioU  v.  Ruudlt  526 

16.  Same,— -New  Trial, — Evidence. — Bill  of  Exceptions. — Statement  of  Causes. — 
A  motion  for  a  new  trial,  assigning  for  cause  the  rejection  of  evidence, 
may  refer  to  a  bill  of  exceptions  previously  filed  for  a  statement  of  the 
particular  evidence  rejected,  and  if  by  such  reference  the  evidence  of- 
fered clearly  and  explicitly  appears,  it  is  enough  to  present  the  ques- 
tion.   Aliierf  if  the  reference  be  to  a  bill  filed  after  the  motion.       lb, 

17.  Rules  cf  Court, — Change  of  Venue. — A  rule  of  court  which  requires  mo- 
tions for  change  of  venue  in  civil  cases  to  be  made  not  later  than  the 
day  set  for  trial,  unless  excuse  for  delay  be  shown,  is  valid. 

Hoke  V.  Applegate,  670 

18.  Witnesses.— Supreme  Court. — It  is  the  province  of  the  court  or  jury  try- 
ing the  cause  to  decide  upon  the  credibility  of  the  witnesses,  and  with 
that  decision  the  Supreme  Court  will  not  interfere.    Ashley  v.  State,559 

19.  Argument  of  Cbu7Me/.--When  the  defendant  in  a  criminal  case  testifies 
as  a  witness  voluntarily,  his  testimony  is  subject  to  such  comment  as 
is  proper  concerning  that  of  any  other  witness.  Toops  v.  -&a/e,  13 

20.  Issm. — TM. —  Waiver. — The  submission  of  a  cause  to  trial  without 
answer  waives  an  issue  and  requires  the  cause  to  proceed  as  if  the 
averments  of  the  complaint  were  denied.  Johnson  v.  Briscoe^  S67 

PRESUMPTION. 
See  Statutes,  1 ;  Supreme  Court,  12 ;  Taxes,  5. 

PRINCIPAL  AND  AGENT. 
See  Contract,  6 ;  Railroad,  4  to  6. 
Demand. —  Wrongful  Conversion.— Evidence. — When'  the  money  of  the  princi- 
pal, with  his  knowledge  and  consent,  or  by  his  direction,  is  paid  to 
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another  person  as  his  agent,  the  former  can  not,  as  a  general  mle^ 
maintain  an  action  against  the  latter  for  the  recovery  oi  such  moneys 
until  demand  therefor  has  been  made;  but,  if  the  evidence  show  a. 
wrongful  conversion  of  the  monej  by  the  agent,  or  by  him  and  ano- 
ther, proof  of  such  prior  demand  is  unnecessary.   Terrdl  v.  BuUerfield,  I 

PBINCIPAL  AND  SURETY. 
See  Bastabdy,  1 ;  Judgment,  3;  Mortgage,  1 ;  Pbomissoby  Note,  S. 

1.  Bond. — Svrety,  Liability  (f, — Ctty. — CoUeelion  of  Water  Bents, — Defalr't- 
Hon. — In  1876  the  council  of  the  city  of  L.  elected  a  "superintendent" 
of  water-works,  there  being  no  law  or  ordinance  specifying  liis  duties  or 
requiring  him  to  give  any  bond,  but  he  gave  bond,  with  suretic'<, 
conditioned  for  the  proper  discharge  of  the  duties  of  superintendeni, 
and  the  payment  of  all  moneys  that  might  come  to  his  hands  as  such. 
Subsequently,  an  ordinance  was  passed  providing  (or  the  appoint- 
ment of   such  superintendent  a.nd  defining  his  duties,  one  ot  which 

'was  the  collection  of  water  rents.     He  collected  such  rents  and  became- 
a  defaulter  as  to  a  large  amount  thereof. 
Heldj  that  the  sureties  were  not  liable  for  the  defalcation. 

LafayeUe  v.  Jamet,  240^ 

2.  Bond. — Amgnmeni  of  Action. — Parties. — One  of  several  obligees  in  a 
bond  may,'  after  breach,  assign  his  interest  in  the  cause  of  action  ac- 
crued, to  a  stranger,  who  may  then  join  as  a  plaintiff  with  the  re- 
maining obligees.  WeiJc  v.  Pugh,  SSS" 

3.  Samt. — Omtrojct. — Sureties, — Notice. — Sureties  for  the  performance  of  a. 
contract,  unlike  guarantors,  are  not  entitled  to  notice  of  the  default 
of  the  principal.  /6. 

4.  Same. — Answer.^^-Xn  answer  bv  sureties  on  a  bond  conditioned  for  the 
performance  of  work  and  labor  by  the  principal,  that  by  the  terma 
of  the  contract  the  plaintiffs  were  to  retain  from  time  to  time,  as  pay- 
ments were  made  for  the  work,  ten  per  cent,  of  the  sum  earned,  un- 
til the  completion  of  the  work,  which  was  not  done,  but  that  the  full 
amount  earned  was  paid, 

Heldf  that  as  a  defence  to  the  whole  action  the  answer  was  insufficient.  Ib„ 

PRIORITY  OF  LIENS. 
See  Judgment,  1,  2 ;  Mortgage,  2,  5,  9  tol4. 

PROMISE. 
See  Fraud,  1 ;  Infant,  4 ;  Promissory  Note,  6. 

PROMISSORY  NOTE. 

See  -Criminal  Law,  27 ;  Decedents*  Estates,  17 ;  Judgment,  6;  Re- 
plevin, 3 ;  Voluntary  Payment. 

1.  Partnership. — Pleading. — Jhirtners*  AuthoriJty  to  Bind  Each  Other. — To  a 
suit  against  partners  upon  a  promissory  note  by  the  payee,  an  answer 
by  one  that  his  copartner,  without  his  consent,  executed  the  note  in 
the  firm  name,  of  which  the  plaintiff,  at  the  time,  had  notice,  is  bad 
on  demurrer;  uiiterf  if  it  be  averred  that  the  defendant,  at  the  time 
of  the  execution  of  the  note,  did  not  consent  and  objected  thereto, 
of  which  the  plaintiff  then  had  notice.  Moffitt  v.  Roche,  96 

2.  Same. — Interest. —  Usury, — An  answer  to  a  suit  on  a  promissory  note, 
alleging  that  it  was  given  for  interest  on  other  notes  wnich  were  draw- 
ing interest  at  the  highest  rate  allowed  by  law  (ten  per  cent.),  does 
not  show  usury.  /6. 

3.  Notice  to  Maker  of  Endorsement — PurchoM  cf  C%aim  as  Set-Off. — If  the 
maker  of  a  promissory  note  has  notice  that  his  note  has  been  assigned,, 
such  notice  will  preclude  him  from  thereafter  acquiring  claims  against 
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the  payee  as  set-offs,  though  the  notice  was  not  given  by  the  assignee, 
as  it  is  immaterial  from  whom  the  information  is  received. 

Jokneon  v.  Aniana  LodgCf  etCy  150 

4.  Bhidoner  and  Endorsee. — Diligence. — Liability  of  Endorser. — The  endorsee 
of  a  note  payable  in  bank  is  not  required  to  use  any  diligence  to  col- 
lect such  note  from  the  maker  in  order  to  fix  the  liability  of  the  en- 
dorser ;  aliter  as  to  non-negotiable  paper.  Sohn  v.  Morton,  170 

5.  Same, — Failure  to  Pay. — When  such  note  waives  presentment  for  pay- 
ment, protest  and-  notice  of  protest  and  non-payment,  the  maker's 
failure  to  pay  the  note  at  maturity  fixes  the  liability  of  the  endorser,  lb. 

6.  Same, — AgreemenL — Beleaae  of  Endorser. — The  promise  of  the  endorsee  to 
leave  the  note  with  the  maker's  attorney,  so  that  he  could  pay  the  same, 
did  Qot  release  the  endorsers  from  liability  upon  their  endorsement.  lb. 

7.  JE/ndonement.—Delivery.—A  negotiable  promissory  note,  payable  to  the 
order  of  the  maker,  is  a  nullity  until  it  is  endorsed  by  him,  and  a 
writing  on  the  back  of  such  note  signed  by  him,  statinp:  the  amount 
of  property  owned  by  him,  is  not  an  endorsement  giving  the  note 
validity,  nor  will  the  mere  delivery  of  such  a  paper  make  the  maker 
liable  thereon  to  the  person  to  whom  it  is  delivered. 

Pickering  v.  Cording^  SOS 

8.  Consideration. — Extension  of  Time. — Princijoaland  Surety. — Where  a  debtor 
asks  for  an  extension  of  lime  upon  a  deut  that  is  past  due,  and,  to  se- 
cure the  same,  aerees  to  and  does  give  a  new  note,  with  a  certain  named 
surety,  for  the  whole  or  a  part  of  such  debt  and  for  a  definite  period  of 
time,  and  such  new  note  is  accepted  by  the  creditor,  and  time  is  given 
accordingly,  such  extension  of  time  is  a  sufficient  consideration  for  the 
execution  of  the  new  note  as  well  by  the  surety  as  by  the  principal. 

Coffin  V.  Trustees,  etc.,  SS7 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  12 ;  Recognizance. 

PUIS  DARREIN  CONTINUANCK 
See  Pleading,  10, 14. 

QUIETING  TITLE. 
See  Husband  and  Wife,  7 ;  Shesiff's  Sale,  3. 

RAILROAD. 
See  Negligence,  3. 

1.  Public  Aid, — EUcti(m, — Tax  Levy. — Where  there  are  two  voting  pre- 
cincts in  a  township,  an  election  for  public  aid  to  construct  a  railroad, 
when  the  polls  are  not  opened  in  both  precincts,  is  void  under  R.  S. 
1881,  section  4048,  and  in  such  case  no  tax  for  aid  can  be  levied. 

State,  ex  rel.,  v.  Board,  etc.,  133 

2.  Tax.—  PMic  Aid. — Order  of  County  Commissioners. —  Notice.-^ Record. — 
OMatcral  AUack.—Injunctum.— The  order  of  the  board  of  county  com- 
missioners directing  the  levy  of  a  tax  to  aid  in  the  construction  of  a 
railroad  can  not  be  attacked  collaterally,  in  a  suit  to  enjoin  the  col- 
lection of  the  tax,  for  any  cause  which  was  available  when  the  order 
was  made,  not  even  for  want  of  the  notice  required  by  law,  unless  the 
record  shows  affirmatively  that  there  was  no  notice  whatever. 

Hilton  V.  Mason,  157 

3.  Same. —  Witness.— Expert. — Opinion. — Whether  a  railroad  was  finished  at 
a  certain  date  is  a  question  of  fact  involving  science  and  skill,  and 
not  a  mixed  question  of  law  and  fact,  and  the  opinion  of  experts  is 
admissible  concerning  it.  lb. 
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in  pursuance  of  a  parol  agreement  that  it  shall  be  held  as  security  for 
a  debt,  and  that  the  grantee  will  make  advances  to  the  grantor  for  cer« 
tain  purposes,  and  upon  being  reimbursed  for  such  advanceSi  and  pav- 
ment  of  his  own  claim,  will  reconvey.  is  a  mortgage.  The  parol  de- 
feasance is  not  within  the  statute  of  frauds,  after  the  deed  oas  been 
executed,  and  a  breach  of  the  parol  agreement  by  the  grantor,  by 
repudiating  it,  conveying  the  land,  and  refusing  to  make  the  advances, 
creates  a  cause  of  action.  But  if  it  appears  that  the  conveyance  was 
void  under  the  act  of  Congress  by  reason  of  the  bankruptcy  of  the 
grantor,  the  suit  will  fail.  Landers  v.  Beck^  49 

4.  Deed, — Condition  Subsequent, — A  warranty  deed  in  the  form  given  by 
statute,  which  also  provides  that  upon  the  payment  of  a  sum  of  money 
to  the  grantor,  the  grantee  shall  be  seized  in  fee  simple,  and  that  pay- 
ment with  interest  may  be  compelled  by  suit,  creates  an  equitable 
mortgage  in  favor  of  the  grantor,  and  not  a  condition  subsequent 

Lucas  V.  Ihndrix,  54 

5.  Same, — Treading. — To  a  complaint  against  the  heirs  and  devisees  of 
lands  upon  a  mortgage  fur  the  purchase-money,  an  answer  that  the  de- 
fendants held  a  mortgage  given  by  their  ancestor,  the  purchaser,  upon 
the  same  lands,  or  held  a  sheriff's  certificate  of  sale  upon  foreclosure 
of  such  a  mortgage,  is  no  bar.  lb. 

6.  Contemporaneous  Agreement. — To  a  complaint  to  foreclose  a  mortgage, 
an  answer  showing  a  contemporaneous  written  contract  of  the  parties, 
to  the  effect  that  the  debt  should  be  payable  only  upon  the  occurrence 
of  an  event  which  never  happened,  is  good  on  demurrer.  lb, 

7.  Foreclosure, — Receiver, — Renls  and  Profits, — Insolvency. — A  receiver  may 
be  appointed  in  actions  to  foreclose  mortgages,  to  take  charge  of  the 
rents  and  profits,  when  the  security  is  inadequate,  and  the  mortgagor 
or  other  person  primarily  liable  to  pay  the  indebtedness,  and  whose 
duty  it  is  to  make  good  any  deficiency  in  the  security,  is  insolvent. 

Main  v.  Qinthert,  180 

8.  Sams, — Married  Woman, — Execution, — Judicial  Sale, — Marshaling  Seetiri- 
ties. — When  a  wife  joins  her  husband  in  the  execution  of  a  mortgase 
of  his  lands  to  secure  his  debt,  and  her  inchoate  interest  afterwards 
becomes  absolute  by  reason  of  a  sheriff's  sale,  according  to  R.  S.  1881, 
section  2508,  it  is  her  right  to  have  the  other  two-thirds  of  the  land 
exhausted  by  the  mortgage  before  resort  shall  be  had  to  her  interest, 
and  upon  suit  to  foreclose,  if  the  two-thirds  be  insufficient  in  value  to 
satisfy  the  mortgage,  and  the  husband  have  no  other,  property  subject 
to  execution  ana  be  insolvent,  she  is  entitled,  pending  the  suit,  to  have 
a  receiver  appointed  to  take  charge  of  the  rents  and  profits  of  the  two- 
thirds,  so  that,  if  necessary,  they  may  be  applied  upon  the  debt.      lb. 

9.  Foreclosure.— Junior  TAen- Holder.^  Judgment,— Estoppel,--OBe  who  is 
made  defendant  to  a  suit  to  foreclose  a  mortgage  to  answer  to  his  in- 
terest, is  served  with  process  and  makes  default,  and  a  decree  is  en- 
tered against  him  barring  all  his  interests,  is  estopped  from  setting  up 
any  title  or  Hen  then  held  by  him,  in  hostility  to  a  title  acquired  un- 
der the  decree.  Woodworth  v.  Zimmerman,  S49 

10.  Same. — Heading. — In  such  case  it  is  not  necessary  in  the  complaint 
to  set  out  specifically  the  interest  of  a  lien-holder,  who  is  made  a  de- 
fendant. ^^* 

11.  Satisfadion.— Waiver  of  Vendor's  Lien.— Decedentif  Estates,— Widow.— F. 
died  holding  several  notes  and  a  mortgage  on  lands  given  for  purchase- 
money.  After  his  death,  by  arrangement  between  nis  administrator, 
the  widow  and  the  mortgagor,  a  new  note  with  personal  security  was 
made  by  the  mortgagor,  and  accepted  by  the  widow  as  her  distributive 
share  of  her  husband's  estate,  and  the  mortgage  was  formally  satisfied. 
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Later^  this  note  was  surrendered  and  a  new  one  taken,  executed  by  the 
mortgagor  alone,  and  while  solvent  he  sold  the  land  in  good  faith. 
iHeid,  that  the  widow  had  no  lien  on  the  land,  either  by  virtue  of  the 
mortgage  or  in  right  of  the  vendor.  Mcuden  v.  Templeion^  447 

12.  &7.ine. — Jtuigmenl. — EdoppeL — One  who  is  made  defendant  to  a  suit  to 
foreclose  a  mortgage,  to  answer  as  to  his  interest,  is  estopped  by  a  de* 
cree  against  him  from  again  asserting  an  interest  in  another  suit.  Ih, 

.13.  Saine. — Portia, — One  who  holds  a  lien  on  lands  is  a  proper  party  de- 
fendant to  a  suit  to  foreclose  a  subsequent  mortgage,  and  being  made 
such  is  bound  by  the  decree.  Ih. 

14.  Foredoaure, — Effect  of  Decree.— A  decree  foreclosing  a  mortgage,  and  a 
sale  under  it,  where  the  owner  of  the  equity  of  redemption  was  not 
made  a  defendant,  does  not  mer^^e  or  satisfy  the  mortgage,  nor  does  it 
bar  a  new  suit  by  the  mortgagee,  who  has  purchased,  to  loreclose  against 
the  proper  party.  Shirk  v.  AndrewSy  609 

15.  Vendor^ 8  Lien. —  Waiver. —  Conveyance. — A  conveyance  of  lands  by  a 
debtor  to  trustees  in  trust  to  sell  and  apply  the  proceeds,  as  far  as 
needed,  in  the  payment  of  certain  enumerated  debts,  and  then  return 
any  balance  to  the  grantor  with  the  written  assent  annexed  of  the  credi- 
tors so  provided  for,  has  the  effect  of  a  mortgage  for  their  benefit,  and 
is  a  waiver  by  any  such  creditor  of  a  vendor's  lien  for  his  debt  upon 
a  part  of  the  lands  so  conveyed  in  trust.  Fox  v.  FroMr,  S66 

MUNICIPAL  CORPORATION. 
See  City  ;  N£glioence,  1. 

MURDER. 
See  Criminal  Law,  11, 16  to  18. 

NAME. 
See  Criminal  Law,  26 ;  Deposition;  Drainage,  1;  Jitdoment,  2. 

NEGLIGENCE. 
See  City,  6 ;  County  Recorder,  2,  3 ;  Railroad,  4  to  6. 
1.  Cotnplaint  for  Personal  Injury. — Town. — Street. — A  complaint  against  a 
town  to  recover  for  a  personal  injury,  in  consequence  of  falling  into  an 
excavation  in  a  street,  which  fails  to  show  that  the  town  was  charge- 
able with  fault  at  the  time  of  the  injury,  or  that  the  injury  was  eauded 
by  the  wrongful  act  or  omission  of  the  town,  is  bad  on  demurrer. 

Corporation  of  Bhutan  v.  Mathevx^  SIS 
'2,  lAMlityfor  Fires. — Complaint. — In  an  action  to  recover  damages  for  an 
injury  done  by  fire  escaping  from  the  premises  of  the  defendant  to 
the  premises  of  the  plaintiff,  an  averment  in  the  complaint  that  the 
fire  was  caused  wholly  by  the  fault  of  the  defendant  is  enough  to  im- 
pute negligence  to  him  in  suffering  it  to  escape,  and  such  complaint 
IS  sufficient.  Brinhnan  v.  Bender^  SS4 

5.  Bailroad.— Personal  Injury. — Complaint.  —Motion  to  Make  Specific.— k  com- 
plaint  a^inst  a  railroad  company  for  a  personal  injuir  allesed  that 
the  plaintiff,  without  his  fault  or  negligence,  was  injured,  thus: 
"Beine  on  one  of  said  defendant's  trains,  the  servants  of  the  defend- 
ant, while  said  train  was  in  motion,  ordered  and  compelled  him  to 
jump  from  said  train,  the  coaches  of  which  passed  over  his  lower  limbs," 
whereby,  etc.,  "that  said  injuries  were  committed  and  perpetrated 
upon  him  by  the  carelessness  and  negligence  of  the  defendant's  ser- 
vants," etc. 

HeUiy  that  the  refusal  of  a  motion  to  make  more  specific,  by  showing  by 
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sale  of  the  real  estate,  the  answer  is  insufficient  if  it  fail  to  show  a 
sheriff's  deed  in  pursuance  of  such  sale,  for  the  sherifif's  deed  is  neces- 
sary to  the  completion  of  his  title.  lb, 

REASONABLE  DOUBT. 
See  Criminal  Law,  8 ;  Sukety  of  the  Peace,  1. 

RECEIVER. 
See  MoRTOAQE,  7,  8 ;  Practice,  8. 

1.  J^eetmentfor  Land  in  Ponesaion  of  Receiver. — Where  a  receiver  is  in  pos- 
session of  land  under  a  decree  of  the  circuit  court  of  the  United  States,. 

'  no  action  can  he  maintained  in  the  State  courts  to  recover  possession 
of  such  land.  Fl  Wayne^  elc,  R.  R.  Co.  v.  MdleU,  6S5 

2.  Same.— Complaint. — A  complaint  to  recover  land  against  a  receiver^ 
which  does  not  show  the  land  to  be  in  legal  custody,  is  not  subject  to  a 
demurrer.  lb. 

3.  Same. — TVesposs. — A  receiver  appointed  by  the  Federal  court  may  be 
sued  for  a  mere  naked  trespass  to  real  property.  Ib» 

4.  Mortgage. — ForeeloBure. — Renin  and  Pr<^. — Insolvency. — A  receiver  may 
be  appointed  in  actions  to  foreclose  mortgages,  to  take  charge  of  the- 
rents  and  profits,  when  the  security  is  inadequate,  and  the  mortgagor 
or  other  person  primarily  liable  to  pay  the  indebtedness,  and  whose 
duty  it  is  to  make  good 'any  deficiency  in  the  security,  is  insolvent. 

Main  v.  Ginthert,  ISO- 
RECOGNIZANCE. 

See  Bastardy,  1. 

Forfeiture.— Duties  of  Attorney  General  and  Pi-osecuiing  Attorney. — If  for  the 
period  of  a  year  after  a  recogpiizance  for  the  appearance  of  one  in- 
dicted has  been  forfeited,  the  prosecuting  attorney  neglects  to  enforce 
the  col  lection,  the  Attorney  General  has  authority  to  do  so,  and  after 
he  has  brought  suit  for  that  purpose,  the  prosecuting  attorney  has  tio 
right  to  interfere  to  embarrass  or  defeat  the  suit,  nor  will  he  be  per- 
mitted to  do  so  professionally  after  he  goes  out  of  office.  Appearance 
by  him  to  a  motion  to  set  aside  the  forfeiture  is  a  nullity,  and  an  or- 
der setting  it  aside  without  notice  of  the  application  to  the  Attorney 
General,  is  erroneous.  State  v.  Sehlossy  29S 

RECORD. 

See  Coroner;  Courts,  2;  Evidence,  4;  Instructions  to  Jury,  12; 
Judgment,  8;  New  Trial,  5,  7;  Practice,  1,  12;  Railroad,  2? 
Special  Finding;  Supreme  Court,  9, 13,  14,  23,  31. 

REDEMPTION. 
See  Sheriff's  Sale,  1,  2,  4. 

RELEASE  OF  SURETY.* 
See  Mortgage,  1 ;  Promissory  Note,  8. 

RENT. 

feee  Landlord  and  Tenant  ;   Married  Woman,  3 ;   Mortgage,  7,  S  ; 

Receiver,  4 ;  Vendor  and  Vendee,  3. 

RENTS  AND  PROFITS. 

See  Deed,  6;  Mortgage,  7,  8 ;  Receiver,  4;   Sheriff's  Sale,  4;  Ven- 
dor and  Vendee,  3. 

REPLEVIN. 

See  Evidence,  2. 

1.    Demand. — Notice.  -Where  one   purchases  personal  property  in  good 
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iaith  from  one  not  the  owner,  a  demand  must  precede  a  suit  against 
him  in  replevin;  but  it  is  otherwise  when  he  purchases  with  notice  of 
the  facts.  Kuhns  v.  Gates,  06 

2.  ComplaifU, — In  an  action  for  the  recovery  of  personal  property  in  the 
circuit  court,  it  is  not  necessary  to  aver  in  the  complaint  that  the  prop- 
erty has  not  been  taken  for  a  tax,  assessment  or  fine,  or  seized  under 
an  execution  or  attachment,  against  the  property  of  the  plaintiffs. 

Payne  v.  JunCy  252 

5.  Same. — Oonditional  Sale, — TiUe. — Cofnirajd, — Promvseory  Note, — Evidence, 
Where  personal  property  is  sold  upon  the  condition  that  the  title  does 
not  vest  until  payment  is  made,  and  notes  are  executed  for  the  price,  ^n 
action  for  its  recovery  for  failure  to  pay  the  price  is  not  based  upon  the 
notes,  and  they  need  not  be  made  a  part  of  tiie  complaint,  nor  their  exe- 
cution proved,  in  order  to  read  them  in  evidence.  lb. 

4.  Saine, — Bona  Fide  Purchaser, — A  bona  fide  purchaser  of  property  from  a 
person  having  no  title  can  not  hold  such  property  as  against  the  right- 
ful owner.  lb, 

^.  Same, — Eeeovery  from  Bona  Fide  ArcAcwcr. — The  owner  of  personal  prop- 
erty, who  holds  the  same  upon  the  condition  that  the  title  does  not  vest 
until  the  price  is  paid,  may,  upon  the  purchaser's  failure  to  pay,  recover 
the  property  from  a  bona  fide  purchaser.  lb, 

6.  Same. — Qeneral  Finding. — Ownership, — A  general  finding,  in  an  action  of 
replevin,  for  the  plaintiffs,  is  equivalent  to  a  finding  that  the  plain- 
tiffs are  the  ownefs  and  entitled  to  the  possession  of  the  property.  lb, 

7.  CompUant. —  Defect  Owred  After  Verdict, —  A  complaint  in  replevin, 
which  does  not  alle^  that  the  property  is  detained  in  the  county  where 
the  suit  is  brought,  is  not  for  that  cause  bad  after  verdict. 

Hoke  V.  Applegate,  670 

8.  Same, — Insane, — Guardian  and  Ward. — A  complaint  in  replevin,  by  one 
•  suin^  as  guardian  of  an  insane  person,  need  not  aver  that  the  ward 

has  been  judicially  adjudged  insane,  or  that  the  plaintiff  has  been 
duly  appointed  his  guardian.  ''A.,  guardian  of  B.,  a  person  of  un- 
sound mind,  says,''  etc.,  is  sufficient  lb, 

9.  Same. — Deseription  of  Property, — If  a  complaint  in  replevin  show  a  suffi- 
cient reason  why  the  plaintiff  can  not  give  a  specific  description  of 
the  property,  a  general  description  will  be  sufficient  on  demurrer,  and 
it  is  so  after  verdict  even  if  no  such  excuse  be  shown.  lb. 

10.  Same. — Averment  (/  TMe. — ^In  replevin  by  a  guardian,  an  averment  that 
'*  the  plaintiff,  as  guardian,  is  entitled  to  the  possession,"  etc.,  suffi- 
ciently shows  the  plaintiff's  title.  lb. 

11.  Same. — Revocation  of  Gift. — Answer, — Reply. — To  a  complaint  in  re- 
plevin by  the  guardian  of  one  insane,  it  was  answered  tnat  the  ward 
gave  the  property  to  the  defendant.  Reply,  that  the  ward  was  insane, 
and  that  since  his  appointment  the  guardian  had  demanded  the  prop- 
erty and  revoked  the  gifts.* 

Held,  that  the  reply  was  bad  for  not  alleging  a  continuance  of  the  ward's 
insanity,  a  judicial  determination  that  he  was  insane,  and  that  the 
guardian  was  lawfully  appointed  and  qualified.  lb, 

RES  ADJUDICATA. 
See  Former  Adjudication;  Supreme  Court,  34. 

RESCISSION. 
See  Contract,  2 ;  Vendor  and  Vendee. 

RESULTING  TRUST. 
See  Husband  AND  Wife,  1,  2,  8;  Judgment,  5. 
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RULE  OF  COURT. 
See  Pbactice,  17;  Supreme  Court,  4. 

SALE. 

See  Criminal  Law,  27;  Damages,  1;  Decedents*  Estates,  2,  3,  12; 
Evidence,  2 ;  Gravel  Road,  4 ;  Husband  and  Wife,  3,  4 ;  Intox- 
icating Liquor,  3;  Married  Woman,  3;  Mortgage,  5,  8;  Parti- 
tion ;  Real  Eotatb,  Action  to  Recover,  8 ;  Replevin,  3  to  5 ; 
School  Fund;  Sheriff's  Sale  ;  Taxes,  3. 

Bona  Fide  Purchaser. — A  bonafi^e  purchaser  is  one  who,  in  good  faith,  buys, 
and  pays  value  before  receiving  notice  of  the  rights  of  others  in  the 
.   property  purchased.  Kuhm  v.  Gates^  66 

SCHOOL  FUND. 

1.  Common  School  FkmdL — Estraifs  and  Property  Adrift, —  Unclaimed  Proceeds 
of  Sales. — Aci  of  January  ISthy  1844. — Under  ihefirsL  clause  of  the  sched- 
ule annexed  to  the  Constitution  of  1851,  the  act  of  January  15th,  1844, 
entitled  "An  act  converting  the  moneys  arising  from  the  sale  of  estrays 
and  property  taken  up  adrift  into  the  common  school  fund"  (Acts 
1844,  p.  86),  not  being  inconsistent  with  the  Constitution,  and  not 
having  expired  or  been  repealed,  has  remained  and  is  in  force ;  and 
under  its  provisions  and  those  of  section  4325,  R.  S.  1881,  ail  moneys 
arising  from  the  sale  of  estray  animals  and  property  taken  up  adrift, 
''so  soon  as  the  same  shall  have  vested  absolutely  in  any  county,"  be- 
come a  part  of  the  common  school  fund  of  the  State. 

Boardy  e/c,  v.  <SKa(e,  ex  reL^  S5S 

2.  Same. — Attorney  General — EekUor. — Whepe  suit  is  brought  by  the  State 
for  the  recovery  of  any  part  of  its  common  school  fund,  the  Attorney 
General  is  the  proper  omcer  to  wage  such  suit,  and  is  a  proper  relator 
therein.  lb. 

SET-OFF. 

See  Promissory  Note,  3. 

SHERIFFS  SALE. 

See  Decedents'  Estates,  9;  Gravel  Road,  4 ;  Mortgage,  5 ;  Parti- 
tion ;  Real  Estate,  Action  to  Recover,  8. 

1.  Redemption,^ Contrad. — Cormderaiion, — Pleading.— Statute  <f  Frauds. — A 
complaint  by  C.  averred  that  S.,  who  held  a  sheriff's  certificate  for  the 
sale  of  lands  sold  on  execution,  proposed  to  the  owner  of  the  land  to 
waive  redemption  within  the  year,  and  inconsequence  thereof  the 
owner,  who  otherwise  would,  did  not  redeem  within  the  year.  8. 
took  a  sheriff's  deed,  and  then  conveyed  the  land  to  B.  upon  B.'8 
promise  to  fulfil  S.'s  parol  agreement  to  allow  the  owner  to  redeem 
within  six  years,  of  which  he  had  notice.  B.,  who  took  possession, 
afterwards  refused  to  account  for  rents  or  permit  redemption. 

Heldj  that  the  complaint  was  good  against  B. 

Held,  also,  that  the  agreement  of  S.  to  permit  redemption  after  the  year 

was  not  within  the  statute  of  frauds,'  nor  was  it  void  for  want  of 

'   consideration.  Rector  v.  5?itrit,  ST 

2.  Redemption. — Jtufgment. — Subrogatitm, — A.,  B.  and  C,  in  consecutive  or- 
der of  time,  obtained  judgments  against  D.,  which  became  liens  on  the 
debtor's  real  estate.  A.'s  judgment  was  satisfied  by  sheriff's  sale  of 
the  real  estate  to  A.,  and  B.,  within  the  proper  time,  redeemed  by  vir- 
tue of  his  judgment,  paying  the  proper  sum  to  the  clerk,  which  the 
clerk,  upon  demand,  paid  to  A.  as  for  such  redemption.  B.'s  judg- 
ment was  afterwards  reversed  for  error,  and  remanded,  and  another 
trial  resulted  in  another  judgment  in  his  favor.  B.  then  brought  suit 
against  A.,  C,  D.,  and  the  sheriff,  alleging  these  facts,  and  that  D.  still 
owned  the  land,   and  was  otherwise  insolvent. 
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Hdd,  that  the  complaint  as  against  C.  and  D.  was  good  on  demurrer. 

Heldf  also,  that  A.,  having  accepted  the  redemption  moneVi  waived  any  ir- 
regularity in  the  redemption,  and  that  C.  and  D.  could  not  question  the 
regularity  of  the  redemption. 

Hddj  also,  under  the  redemption  act  of  1879,  that  a  judgment  upon  th^ 
facts  stated  in  the  complaint  for  costs  against  C.  and  D.,  and  that  the 
plaintiff  have  execution  on  the  original  judgment  in  favor  of  A.,  was 
not  erroneous.  Carver  v.  Howard^  173 

3.  AppraisemenL — Qu/ieting  TUl^ — An  execution  requiring  appraisement 
was  levied  on  lands  of  the  debtor.  The  lands  were  appraised  at 
$1,100  with  this  proviso :  **  But  if  there  are  any  liens  they  are  to  be 
deducted  from  the  above  value.*'  No  schedule  of  liens  had  been 
furnished  to  the  appraisers,  and  they  deducted  none.  There  were  in 
fact  liens  to  the  amount  of  $2,600,  and  upon  a  bid  of  $1  by  the  judg- 
ment plaintiff  he  obtained  a  sheriff's  deed. 

Held,  that  the  sale  was  void,  and  one  acquiring  title  from  the  execution 
debtor  after  the  sale,  possession  not  having  changed,  could  maintain  a 
suit  to  quiet  title  upon  a  com{>laint  generally  asserting  title  in  him- 
self, and  that  the  defendant  claims  some  interest  in  the  lands  adverse 
to  him.  Stvmph  v.  Beger,  £86 

4.  RenU  and  PrcfiU, — Redemption, — A  purchaser  at  sheriff's  sale  of  the 
rents  and  profits  of  lands  has  no  right  to  possession  until  the  year  for 
redemption  has  expired.  JohMon  v.  Briscoe,  S67 

SIGNATURE. 

See  Cbihinal  Law,  27 ;  Deposition. 

SOLDIERS'  BOUNTY. 
See  GoNTBACT,  8. 

SPECIAL  FINDING. 

1.  iVocfifie. — Reeord. — Where  the  court  finds  the  facts  specially,  with  con- 
clusions of  law  in  writing,  under  section  551,  R.  S.  1881,  and  the  find- 
ing is  signed  by  the  judge,  it  is  properly  a  part  of  the  record. 

State,  ex  reL,  v.  St,  Boiul,  etc.,  T,  P.  Co.,  4^ 

2.  A  paper  not  signed  by  the  judge  nor  brought  upon  the  record  by  bill 
of  exceptions  or  order  of  court,  will  not  be  regarded  by  the  Supreme 
Court  as  a  special  finding  under  the  statute.       McCUUan  v.  Bom,  4^4 

SPECIAL  VERDICT. 
See  Vebdict,  2.  ^ 

STATUTE  CONSTRUED. 

See  Appeai.  Boin);  Cobporatiok,  3;  Criminal  Law,  15,  21,  27;  Deck- 
DENTS*  Ebtatk^  4,  5,  7;  Gravel  Road,  1,  2;  Husband  and  Wipe, 
8 ;  Mabbied  Woman,  4 ;  Pbacticb,  13 ;  School  Fund  ;  Statute  of 
i^mttations,  2. 

STATUTE  OF  FRAUDS. 

See  CoNTBACT,  1 ;  Mobtgage,  3 ;  Shebiff's  Sale,  !• 

STATUTE  OF  LIMITATIONS. 
See  City,  3 ;  Contbact,  8 ;  Real  Estate,  Action  to  Recoveb,  7. 

1.  Demurrer. — A  statute  of  limitations  containing  exceptions  is  not  avail- 
able on  demurrer  to  a  complaint,  unless  the  complaint  shows  a  case 
not  within  any  of  the  exceptions.  Newsom  v.  Board,  etc.,  229 

2.  Statute  Oorutrued. — The  proviso  to  section  297,  R.  S.  1881,  applies  only 
to  the  second  clause  of  the  section,  so  that,  where  the  cause  of  action 
arose  in  this  State,  the  time  during  which  tlie  defendant  was  a  non- 
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xesident  or  absent  on  public  business  is  not  to  be  computed  in  the  period 
o|  limitation.  Mechanics,  eic»f  A^n  y.  Whiiaeref  547 

STATUTES. 
See  School  Fund. 

1.  Foreisrn  Law, — Presumption. — Where  the  statute  of  another  State  is  re- 
lied on,  it  must  be  pleaded,  otherwise  the  presumption  is  that  the 
common  law  prevails.  Bemell  v.  Betheil,  SIS 

2.  Same, — Knovjkdgeof, — Pleading  and  Proof, — A  man  is  not  bound  to  know 
the  laws  of  another  State  or  country,  and  such  laws  must  be  pleaded 
and  proved  as  matters  of  fact.  lb. 

3.  i&me. — Representation  of, — A  party  who  professes  to  know  what  the  for- 
eign law  is,  is  guilty  of  fraua  if  he  falsely  represents  the  law  and  mis- 
leads the  person  with  whom  he  is  dealing.  lb, 

STREET. 
See  City,  1  to  3;  Negligence,  1. 

SUBROGATION. 

See  Decedents'  Estates,  3;   Husband  and  Wife,  5;  Mobtoage^  1; 

Sheriff's  Sale,  2. 

SUMMONS. 
See  Judgment,  4. 

SUNDAY. 

See  Intoxicating  Liquor,  3. 

ContraeL — Bai^ioation, — A  contract  made  on  Sunday  and  ratified  on  a  seen- 
lar  day  is  valid.  Kuhns  ▼.  Oaies,  66 

SUPERIOR  COURTS. 

See  Courts. 

SUPREME  COURT. 

See  Assignment  OF  Error ;  Bill  of  Exceptions;  City,  6;  Constitu- 
tional Law;  Courts,  2;  Criminal  Law,  10,  23,  24;  Decedents' 
Estates,  14 ;  Instructions  to  Jury,  10 ;  Judgment,  4 ;  Mandamus, 
2 ;  New  Trial,  2,  4  to  7 ;  Pleading,  11 ;  Practice,  5,  9,  15, 18 ; 
Witness,  1,  4. 

1.  Evidence, — 06;ed{oii.— Where  the  ground  of  objection  to  evidence  has 
not  been  stated  to  the  lower  court,  its  admission  can  not  be  questioned 
in  the  Supreme  Court  Noe  y.  State,  9f 

2.  Insiruelions.—  Verdiet.'-Eindence, — No  error  in  instructions  to  the  jury 
will  be  available  in  the  Supreme  Court,  when  the  verdict  is  unques^ 
tionably  right  upon  the  evidence.  Ckuk  v.  Aurora,  107 

3.  Appeal. — Dismissal. — An  appeal^  taken  from  a  ruling  settins  aside  a 
verdict  and  granting  a  new  trial,  will  be  dismissed  in  the  Supreme 
Court.  State  v.  Spencer,  115 

4.  Ast^ment  of  Errors, —  Waiver  of  OompUanee  with  Rules  rf  Supreme  Qmrt — 
Informalities  in  the  assignment  oi  errors  or  any  uiilure  to  comply 
with  the  rules  of  the  Supreme  Court  concerning  the  preparation  of  the 
transcript  by  numbering  its  lines  are  waived  by  agreeing  to  submit  the 
cause.  Stale,  ex  rd.,  v.  Roard,  etc,  ISS 

6.  New  Trial,— 'Weight  (^ Evidence. — Where  the  overruling  of  the  motion 
for  a  new  trial  is  complained  of  as  error,  if  there  be  evidence  in  the 
record  which  tends  to  sustain  the  finding  or  verdict  on  every  material 
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point,  the  Supreme  Goart  will  not  reverse  the  jadgment  on  the  weight 
of  the  evidence.  Beck  v.  Bundyf  14^ 

Louiavilley  cte.,  R.  W,  Co.  v.  Dunking  601 

6.  Instruction. — Evidence, —  Verdict, — An  error  ingiving  or  refusing  to  give 
an  instruction  will  not  work  a  reversal  of  the  case,  where  it  appears 
that  the  verdict  was  clearly  right  upon  the  evidence.  Fayney.  JunCj  S5S 

7.  Same, — Harmless  Error, — A  judgment  will  not  be  reversed  on  account 
of  irrelevant  evidence,  where  it  is  entirely  harmless.  lb. 

8.  Finding, —  Weight  of  Evidence. — The  Supreme  Court  will  not  disturb  the 
finding  or  reverse  the  judgment  of  the  trial  court,  merely  on  the 
weight  of  evidence.  Deputy  v.  Fa^  £91 

9.  HunseripL — Instructions. — Bill  of  Exceptions. — Instructions,  not  shown  by 
the  record  to  have  been  filed,  are  no  part  of  the  record  unless  made  so 
by  bill  of  exceptions.  Weik  v.  Pugh,  S8$ 

10.  Same, — Evidence, — Leading  Questions. — The  allowance  of  leading  ques- 
tions is  not  available  error  unless  injury  resulted.  lb. 

11.  Same, — Inconmeteneu, — That  evidence  is  incompetent,  stated  as  an  objec- 
tion to  its  adjnissibility,  is  too  general  to  present  any  question.       lb. 

12.  Same, — Immaieriaiity, — Presumption. — Where  evidence  is  wholly  imma- 
terial, it  will,  on  appeal,  be  presumed  not  to  have  influenced  the  ver- 
dict, and  its  admission  is  not  available  error.  lb, 

13.  Becord, — Motion  to  Dismiss. — Bill  of  Exceptions. — A  motion  in  the  circuit 
court  to  dismiss  an  appeal  from  the  board  of  county  commissioners, 
and  affidavits  in  support  thereof,  are  part  of  the  record  only  when 
made  so  by  bill  of  exceptions  or  order  of  court.   Crumley  v.  Hickman,  S88 

14.  Same. — Tixinscript. — A  transcript  upon  appeal,  reserving  a  question  of 
law  on  the  dismissal  of  an  ap{)eal  from  the  county  board,  snowed  the 
motion  and  affidavits  in  support  of  it,  in  connection  with  the  entries, 
but  they  were  omitted  in  the  bill  of  exceptions,  which,  at  the  proper 
place  for  them,  contained  a  mere  reference  to  the  prior  pages  of  the 
transcript  where  they  would  be  found. 

Heldy  that  the  motion  and  affidavits  would  not  be  regarded  by  the  Supreme 
Ck)urt  as  in  the  record.  lb. 

15.  Weight  of  Evidence. — The  finding  of  the  trial  court  will  not  be  disturbed, 
nor  its  judgment  reversed,  by  the  Supreme  Ck>urt,  on  the  mere  weight 
of  evidence.  Louisville,  etc,  B.  W.  Co.  v.  Zink,  4^^ 

16.  PraeLioe. — Special  Finding. — A  paper  not  signed  by  the  judge,  nor 
brought  upon  the  record  by  bill  oi  exceptions  or  order  of  court,  will 
not  be  treated  by  the^Supreme  Court  as  a  special  finding  under  the 
statute.  McQellan  v.  Bend,  4^4 

17.  Same. — Filing  PleadiT^gs, — Discretion. — Where  the  court  below  permits 
pleading  to  be  filed  after  issue  and  the  trial  has  begun,  the  Supreme- 
Court  will  reverse  its  action  only  when  there  has  been  an  abuse  of 
discretion.  lb, 

18.  Same, — Curing  Error. — Evidence. — A  trial  court  may  correct  an  error  in 
excluding  evidence,  by  afterwards  giving  opportunity  to  introduce  the 
rejected  evidence.  76. 

19.  Same, — Objection  to  Evidence, — Where  the  reason  gi^en  below  in  support 
of  an  objection  to  evidence  does  not  appear  in  the  record,  the  Supreme 
Court  will  not  consider  the  question.  Jb. 

20.  Same. — An  objection  to  evidence,  "  that  it  is  not  competent,"  is  too  gen- 
eral to  present  any  question  in  the  Supreme  Court.  lb, 

21.  Samel — Where  the  incompetency  of  evidence  results  only  in  conse- 
quence of  other  evidence  m  the  cause,  that  other  evidence  must  be  in 
the  record,  else  the  Supreme  Court  can  not  consider  the  question.    76. 
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22.  New  Trial. —  Weight  of  Emdenee, — The  rule  that  the  Supreme  Court  will 
not  award  a  new  trial  on  tlie  evidence,  wliere  there  is  evidence  tend- 
ing to  support  the  verdict,  does  not  authorize  an  affirmance  upon  iso- 
lated statements  of  &  witness  in  conflict  with  other  statements  of  the 
same  witness,  and  with  the  other  evidence  in  the  cause. 

Lemans  v.  Wiley,  4^6 

23.  Evidence. — Record. — When  a  case  is  presented  to  the  Supreme  Court 
upon  the  evidence,  the  whole  evidence  must  be  in  the  record. 

Busknell  v.  Buslinell,  SOS 

.24.  Eeverwl  (f  Judgment. — Instruetiona. — A  judgment  which  is  clearly  right 
upon  the  evidence  will  not  be  reversed  because  erroneous  instructions 
were  given.  Mand  v.  IVail,  521 

^5.  Weighi  of  Evidence. — The  Supreme  Court  will  not,  upon  the  mere  weight 
of  evidence,  award  a  new  trial.  Beem  v.  Pickard,  6S9 

26.  B/^U9al  to  Give  Inatruetiona. — Exeeptiom. — The  refusal  to  give  an  instruc- 
tion prayed,  there  being  no  exception,  can  not  be  questioned  in  the 
Supreme  Court.  Stewart  v.  Murray ,  54S 

27.  Rehearing. — i^-adice.— Questions  not  presented  by  argument  on  the  orig- 
inal hearing  in  the  Supreme  Court  will  not  be  considered  on  petition 
for  a  rehearing.  Thomas  v.  Matkis,  560 

28.  Error, — A  refusal  to  strike  out  a  pleading  is  not  available  error. 

Hoke  V.  Applegate,  570 

29.  Same. — The  overruling  of  a  demurrer  to  a  pleading  which  is  after- 
wards amended  is  not  available  error.  lb. 

30.  Waiver. — Questions  not  discussed  in  brief  of  counsel  are  considered 
waived.  Louisvillef  etc.,  R.  W.  Go.  v.  Dujikin,  601 

31.  New  Trial. — Newly  Disoovered  Evidence. — When  newly  discovered  evi- 
dence is  assigned  as  cause  for  a  new  trial  and  is  relied  on  for  the  re- 
versal of  the  judgment,  the  record  must  contain  the  affidavits  and 
counter  affidavits  in  relation  thereto,  in  order  to  present  the  question 
for  the  decision  of  the  Supreme  Court.  Alyera  v.  State^  390 

32.  Bri^. —  Waiver, — The  failure  to  mention  a  ruling  other  than  to  refer  to 
the  page  of  the  record  where  it  may  be  found,  is  a  waiver  of  any 
question  arising  upon  such  ruling.  Wiight  v.  McLarinanj  lOS 

33.  Same. — Harmless  Error. — Contmd.  —  Evidence.  —  Pleading. — Finding.  — 
The  admission  of  improper  testimony  in  support  of  an  express  con- 
tract, declared  upon  in  one  paragraph  of  the  complaint,  is  rendered 
harmless  by  a  finding  against  such  cause  of  action.  Jb. 

34.  Res  Adjudicata. — Pleading. — Practice.— AmendmenL— Where,  upon  ap- 
peal, a  case  is  reversed  on  account  of  the  insufficiency  of  the  com- 
plaint, the  subsequent  amendment  of  the  complaint  as  to  the  defects 
point^  out  by  the  Suj^ireme  Court  does  not  make  it  good  with  respect 
to  others  not  considered.  Rvnai-d  v.  Westf  S59 

SURETY  OF  THE  PEACE. 

1.  Reasonahle  Doubt. — Jury. — A  proceeding  for  surety  of  the  peace  is  not  a 
prosecution  for  crime,  the  doctrine  of  reasonable  doubt  cfoes  not  apply 
to  it,  nor  are  the  jury  the  judges  of  the  law,  but  they  must  take  the  law 
from  the  judge.  Arnold  v.  State,  187 

2.  Same. — Evidence. — Proof  that  the  defendant  had  been  informed  that 
the  complainant  had  slandered  his  wife  on  the  same  day  of,  and  just 
prior  to,  the  menacing  conduct  which  gave  rise  to  the  proceeding,  is 
not  admissible  for  the  defendant.  lb. 

3.  Same. — Instructions. — Where  the  court  informs  the  jury  that  the  pro- 
ceeding is  based  on  section  1606,  K.  S.  1881,  which  is  then  read,  and 
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then  in  the  next  instraction  tells  them  that  the  issne  to  he  tried  is 
whether  the  complainant  has  just  cause  to  entertain  the  fears  ex- 
pressed in  the  amda?it,  there  is  nothing  which  can  mislead  the  jury, 
and  no  error.  lb. 

TAXES. 

See  Rallbou),  1,  %  12, 13 ;  Real.  Estate,  Action  to  Becoyeb,  4. 

1.  Peraonal  Property, — SUvs. — Domicile. — The  situs  of  personal  property 
for  the  purposes  of  taxation  does  not  follow  the  domicile  of  the 
owner.  Eversole  y.  Cook,  £^2 

2.  Same, — Toum, — Injunction, — Residence, — Where  a'  person  resides  in  a 
town  in  this  State,  and  his  personal  property  belongs  elsewhere,  such 
town  has  no  authority  to  assess  taxes  upon  such  property,  and  the 
collection  of  the  same  will  be  enjoined.  Ih. 

3.  Saie  </  Real  Estate  Held  by  Entireties  for  Taxes  on  Personalty  of  Husband,^ 
Lien, — Htaband  and  Wife, — Lands  held  by  husband  and  wife  as  ten- 
ants of  the  entirety  are  not  subject  to  a  lien  for  taxes  upon  the  hus- 
band's personal  estate,  and  a  purchaser  of  the  lands  for  such  taxes 
acquires  no  lien.  Morrison  v.  Seybold,  £98 

4.  Refimding  Taxes, — The  statute,  B.  S.  1881,  section  5813,  makes  it  the 
duty  of  the  county  board  to  refund  to  taxpayers  county  taxes  wrong- 
fully assessed,  and  to  certify  State  taxes  so  assessed  and  collected  to 
the  Auditor  of  State.  Nevoswn  v.  Boards  etc,,  229 

5.  Wrongful  Assessment  of  Taxes. — Premmvption, — State  taxes  wrongfully 
collected  by  reason  of  the  illegal  increase  of  valuations  made  by  the 
State  Board  of  Equalization  in  1869  will  be  presumed  to  have  been 
refunded  to  the  counties  as  required  by  the  act  of  March  8th,  1873, 
and  in  such  cases  it  is  the  duty  of  the  county  to  refund  to  the  tax- 
payers, lb, 

TENANTS  IN  COMMON. 

• 

,     See  Pabtition. 

TENDEB.  ^ 
See  CoNTRACJT,  7. 

TITLE. 

See  Ck)NTRACT,  1 ;  Damages,  1 ;  Deed,  13,  14,  16 ;  Hubbani)  A2n>  Wife, 
2 ;  MoBTGAOE,  9 ;  Pabtition  ;  Beal  Estate,  AcnoK  to  BEOOVEBy 
4,  7,  8;  Beplevin,  8  to  6, 10 ;  Shebiff's  Sale,  3. 

TOWN. 
See  Nbqliqence,  1 ;  Taxes,  2. 

TOWNSHIP  TBUSTEE. 

See  Evidence,  4. 

Public  Office, — Books  and  Records, — Open  for  Public  Inspedum, — The  office 
of  a  township  trustee  is  a  public  office,  and  the  records  and  other 
books  of  such  trustee  are  always  open  for  public  inspection. 

Anderson  School  Tp.  y,  Tkompson,  656 

TBANSCBIPT. 
See  Obiuinal  Law,  25 ;  New  Tbial,  2 ;  Sufbeme  Goubt,  9, 14. 

TBESPASS. 

See  Deed,  15;  Beceiveb,  3. 

De  Bonis  Asportaiis, — Complaint, — Ownership, — A  complaint  averred  that  on, 
etc.,  at,  etc.,  the  defendants  with  force  wrongfully  "  took  from  the 
plaintiff,  and  carried  away  and  converted  to  their  own  xiae"  certain 
goods,  etc. 
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Seldf  that  the  complaint  was  bad  on  motion  in  arrest  of  jndgment  for  fail- 
ure to  show  that  the  plaintiff  had  any  property  in  toe  goods. 

Dayv.  Waits,  44^ 
TRIAL. 

See  Pi^EADiNG,  13;  Practice,  13. 

TRUST  AND  TRUSTEE. 

See  HusBAim  Ain>  Wife;  Judgment,  5;  Mortgaqe,  2,  15;  Vendor's 

Lien. 

TURNPIKE. 
See  Deed,  1 ;  Gravel  Roaix 

USAGR 
See  Contract,  6. 

USURY. 
See  Promissort  Note,  2, 

VARIANCE. 
See  Railroad,  11. 

VENDOR  AND  VENDEH 
See  Deed,  2  to  14;  Mortgage,  5, 11. 

1.  Real  Edate, — Betcission  of  Contract.— Ousier, — Sriffideney  <^  (hmplaviU. — 
Rewwry  of  Parehoi^  Money. — FaeU  and  Evidence. — Demurrer, — A  com- 
plaint by  the  yendee  of  real  estate  against  the  yendor,  alleging  that  the 
yendor  had  rescinded  the  contract  of  purchase^  and  ousted  the  yen- 
dee  from  and  taken  possession  of  the  real  estate,  and  demanding  the 
recovery  of  the  purchase-money  previously  paid  on  the  contract,  is 
sufficient  on  demurrer  without  ayerring  tke  manner  and  particulars 
of  either  the  rescission  or  ouster,  as  these  are  matters  of  eyidence. 

Qwynn£  v.  i2ainMy,  4^4 

2.  SaiM. — Ckm&ent  of  Barties. — Evidence. — ^One  party  can  no  more  rescind 
than  one  party  can  make  a  yalid  and  binding  contract  between  two  or 
more  parties;  but  the  mutual  consent  of  all  parties  to  the  rescission  of 
the  contract  may  be  shown  by  their  respectiye  acts  as  well  as  by  ex- 
press agreement.  16. 

3.  Saim/e, — In  Statu  Quo. — Bents  and  I^ofits. — Where  the  yendee  has  occu- 
pied the  lands  for  several  years  under  the  contract  of  purchase,  receiv- 
ing the  rents  and  profits,  he  can  not  treat  the  contract  as  rescinded  and 
maintain  a  suit  for  the  recovery  of  the  purchase-money,  at  least  until 
the  yendor  is  placed  in  the  same  sitaation  he  was  in  before  the  con- 
tract was  made.  lb. 

VENDOR^S  LIEN. 

See  Mortgage,  11 ;  Voluntary  Payment. 

Wcdver, — Gonveyance. — Mortgage. — A  conveyance  of  lands  by  a  debtor  to 
trustees  in  trust  to  sell  and  apply  the  proceeds,  as  far  as  needed,  in  the 
payment  of  certain  enumerated  debts,  and  then  return  any  balance  to 
the  grantor  with  the  written  assent  annexed  of  the  creditors  so  pro- 
vided for,  has  the  effect  of  a  mortgage  for  their  benefit,  and  is  a  waiver 
by  any  such  creditor  of  a  yendor's  lien  for  his  debt  upon  a  part  of  the 
lands  BO  conveyed  in  trust  Fox  v.  i^kwer,  £65 

VENIRE  DE  NpVO. 
See  Verdict,  2. 
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VERDICT. 

See  Interkogatories  to  Jury,  1 ;  Partnership,  3;  Practice,  13, 15; 
Replevin,  7,  9 ;  Supreme  Court,  2,  6, 12,  22. 

1.  IfUerrogatoriea. — The  answers  of  the  jury  to  interrogatories  will  not 
oyerrule  the  general  verdict,  unless  tney  can  not  be  reconciled  with  it 
on  any  reasonable  hypothesis.  KvJms  v.  GateSj  66 

2.  Special  Verdict, —  Venire  de  Novo. — For  a  special  verdict  held  sufficient 
to  avoid  a  ventre  <2e  notY),  see  opinion   in  case  of  Clod/eUery,HuleUf4^6 

VOLUNTARY  ASSIGNMENT. 
See  Married  Wobcan,  3. 

VOLUNTARY  PAYMENT. 
See  Decedents'  Estates,  17. 

Money  Had  and  Beomed, — A  widow,  to  avoid  foreclosure  of  a  mortgage^ 
given  by  her  husband,  and  of  a  vendor's  lien,  upon  lands  of  which  her 
husband  died  seized,  made  payments  thereon,  wholly  covering  a  note^ 
representing  the  vendor's  lien,  which  was  delivered  to  her,  and  ob- 
taining credits,  endorsed  on  the  mortgage  note.  She  made  these  pay- 
ments expecting  to  be  reimbursed  out  of  her  husband's  estate,  and  was 
told  bythe  creditor  and  her  own  son  that  that  would  be  done  in  the 
end.    There  was  no  offer  to  return  the  note. 

Held,  that  she  could  not  maintain  a  suit  against  the  creditor  for  money  had* 
and  received.  Lemons  v.  Wiley,  4^6 

WAIVER. 

See  MoBTQAOE,  11 ;  Pleading,  13 ;  Practice,  10,  20 ;  Sheriff's  Sale, 
2 ;  Supreme  Court,  4,  30,  32 ;  Vendor's  Lien. 

WEIGHT  OF  EVIDENCE. 
See  Supreme  Court,  5, 7, 8, 15,  22,  25. 

WIDOW. 

See  Decedents'  Estates,  8,  11,  12;  Mortqage,  11;  Voluntary  Pay- 
ment. 

WILL. 
See  Decedents'  Estates,  8,  9. 

Descents. — Heir's  Interest. — AUaehiMnt. — Garnishment. — A  will  gfave  lands- 
for  life  to  the  testator's  wife,  which  at  her  death  were  to  be  sold  and 
the  proceeds  equally  divided  amongst  his  five  children.  At  the  suit 
of  a  creditor  of  one  of  the  children,  his  share  of  the  lands  was  attached 
and  the  executor  garnished,  a  judgment  obtained,  order  to  sell  the 
attached  lands,  and  that  the  executor  garnishee  pay  on  final  settlement 
of  the  estate,  of  the  debtor  child's  distributive  share,  to  the  creditor,  a 
sum  sufficient  to  satisfy  the  judgment.  The  creditor  bought  the  at- 
tached land  at  sheriff's  sale,  and  took  a  sheriff's  deed.  The  executor 
died,  and  an  administrator  de  bonis  non,  upon  death  of  the  widow,  sold 
the  land,  by  order  of  court,  as  the  will  directed. 

Held,  that  the  share  of  the  debtor  child  in  the  proceeds  should  be  paid  to 
his  creditor,  who,  by  the  sheriff's  sale,  haa  become  the  owner  of  the 
child's  interest  in  the  land,  and,  consequently,  was  entitled  to  the 
proceeds  thereof.  Simonds  v.  Harris,  505 

WITNESS. 

See  Criminal  Law,  7, 10;  Evidence,  1,  9,  10;  Practice,  18, 19;  Rail- 
road, 3;  Supreme  Court,  10. 

f  1.   Leading  Questions. — Supreme  Court. — A  leading  question,  the  answer  to 

which  shows  that  the  witness  was  not  led,  affords  no  reason  for  com- 
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plaint,  nor  will  the  Supreme  Court  regard  the  permitting  of  such 
questions  as  error,  unless  it  appears  that  injury  resulted. 

Hilton  v.  Mason,  157 

2.  Oroes- Examination. — P^ueHce, — Where  a  witness  testified  that  a  witness 
on  the  other  side  had,  on  another  trial,  testified  to  certain  facts,  it  is 
proper,  on  cross-examination,  to  ask  what  other  facts  the  witness  swore 
to  on  the  other  trial.  Carey  v.  Richmondj  259 

3.  EMence. — Repetition  of, — Pradioe, — When  a  witness  has  stated  a  fact 
once,  there  is  no  error  in  refusing  to  allow  a  question  calling  for  its 
repetition.  Wood  y.  Sole,  209 

4.  Same, — Oow--Eramina/wm. — Supreme  Court, — The  party  producing  a  wit- 
ness can  not,  in  the  Supreme  Court,  question  the  action  of  the  trial 
court  in  refusing  to  allow  a  question,  unless  he  state  the  evidence 
which  he  expects  to  elicit.    It  is  otherwise  on  cross-examination,    lb, 

5.  SoTne. — A  cross-examination  must,  as  a  ^neral  rule,  be  confined  to  the 
matters  elicited  by  the  direct  examination.  lb. 

6.  ImpeaehmenL — Evidence, — Where  there  Is  an  attempt  to  impeach  a  wit- 
ness by  evidence  of  contradictory  statements,  the  party  calling  the 
witness  may  prove  statements  made  by  him  about  tne  time  the  con- 
tradictory statements  are  testified  to  have  been  made,  agreeing  with 
those  made  by  the  witness  on  the  trial,  and  it  is  error  to  refuse  to  per- 
mit this  to  be  done.  Dodd  y.  Moore,  397 

7.  l^uctiee, — Examination  cf  Hostile  WUness. — Instruction. — In  a  prosecu- 
tion for  rapd,  the  presence  of  the  female  assaulted  was  procured  only 
by  attachment,  and,  being  examined  for  the  prosecution,  she  refused-  to 
testify  until  threatened  with  punishment,  and  then  contradicted  other 
evidence  for  the  State.  In  response  to  questions  by  the  court,  she 
disclosed  that  she  had  received  money  from  Mrs.  *L.  to  stay  away  from 
court.  She  was  then  asked,  over  objection,  what  relation  Mrs.  L.  was 
to  the  defendant,  and  answered,  "  his  mother,"  and  afterwards  said 
that  the  defendant  knew  nothing  of  this.  The  courts  instructed  the 
jury  that  the  answer  objected  to  could  only  be  considered  in  deter- 
mining the  credit  due  to  this  witness. 

Held,  that  without  a  motion  to  strike  out  the  defendant  could  not  com- 
plain of  error. 
Held,  also,  that  the  error,  if  any,  was  cured  by  the  instruction. 

Lockharl  y.  Slate,  4SS 
WORDS  AND  PHRASES. 

See  Decedents'  EsTATESy  5. 

WRITTEN  INSTRUMENT. 
See  Contract,  4,  7,  9 ;  Fraud,  1 ;  Landlord  and  Tenant,  1,  2 ;  Lease; 

PLBADINa,  17. 


END  OF  VOL.  92. 
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